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PEBPAOH, 


In  completing  this  work  it  is  deemed  proper  to  add  a  few  words  to 
what  was  said  in  the  preface  contained  in  the  first  volume.  A  very- 
cursory  examination  of  the  work  will  show  that  it  was  not  designed  to 
occupy  the  ground  of  any  mere  general  commentary  on  the  law.  If 
a  work  like  Kent's  Commentaries  be  taken  as  a  good  example  of  such 
a  work  as  that,  it  will  readily  be  seen  that  it  contains  much  matter  that 
is  not  needed  in  a  work  like  the  present,  and,  besides,  that  it  omits 
much  or  most  of  what  constitutes  the  cliief  value  of  the  present 
work. 

The  general  idea  or  principle  attempted  to  be  carried  out  in  this 
work  was,  to  present  the  general  rules  of  actions  at  law,  whether 
founded  upon  contracts  or  upon  torts,  to  illustrate  the  principles  of 
suits  in  equity,  and  the  relief  that  may  be  obtained,  and  to  furnish  the 
general  grounds  of  defense  available,  whether  in  legal  actions  or 
in  equitable  suits. 

In  prosecuting  actions,  or  in  conducting  defenses,  it  will  be  found 
that  besides  the  information  usually  given  in  works  relating  to  the  sub- 
ject of  actions  or  defenses,  there  is  usually  much  other  general  infor- 
mation that  is  very  valuable  in  determining  the  proceeding  in  the 
matter  in  hand.  If  the  action  is  one  founded  upon  contract,  it  is 
quite  essential  that  the  general  principles  of  contract  should  be  ob- 
served. So,  if  the  action  has  its  origin  in  a  tort,  the  rules  of  law  upon 
that  subject  must  be  regarded.  Again,  in  the  varied  subjects  of  liti- 
gation, it  is  found  that  actions  founded  upon  contracts  have  to  be  exam- 
ined in  reference  to  some  general  title  of  the  law.  Not  only  is  it 
necessary  to  be  familiar  with  the  general  jprinciples  relating  to  contracts 
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or  torts,  but  it  is  equally  important  to  know  the  rules  whicli  govern 
in  particular  instances.  And,  therefore,  this  work  includes  such  titles 
as  Agency,  Animals,  Banks  and  Banking,  Bills  and  Notes,  Bonds  and 
a  vast  number  of  other  titles,  alphabetically  arranged,  for  the  purpose 
of  discussion  and  presentation. 

From  this  brief  statement  the  reader  will  apply  this  general  rule  to 
the  entire  work,  and  he  will  see  that  the  object  in  view  has  been  to 
give  the  greatest  amount  of  information  applicable  to  actions  or 
defenses. 

In  writing  the  work,  uniformity  in  the  size  of  the  volumes  has  been 
observed  as  far  as  practicable.  But,  in  completing  the  work,  it  was 
impossible  to  anticipate  the  exact  amount  or  extent  of  each  chapter, 
and,  therefore,  to  make  certain  that  the  work  should  not  exceed  seven 
volumes,  the  matter  in  volumes  five  and  six  was  increased,  while  the 
text  of  volume  seven  will  fall  a  little  below  the  general  average.  The 
general  result  will  be .  that  the  work  will  average  nearly  940  pages  to 
a  volume,  which  is  a  large  general  average,  considering  the  size  of  the 
page  and  of  the  type. 

In  writing  the  text  the  concise  style  has  been  adhered  to,  and  the 
aim  has  been  to  furnish  maxims  with  illustrations  and  authorities. 
No  argument  or  discussion  of  doubtful  points  has  been  permitted. 
The  rule  has  been  given,  and  if  correctly  stated,  it  needs  no  argument, 
while,  if  wrong,  the  longer  the  argument  the  worse  the  error. 

In  thus  furnishing  the  largest  collection  of  legal  and  equitable  prin- 
ciples, with  the  numerous  qualifications  and  illustrations,  the  author 
has  aimed  to  furnish  a  useful  daily  handbook  for  the  student,  the  prac- 
titioner and  the  court.  The  very  generous  patronage  of  the  work  has 
placed  the  writer  under  further  obligations  to  the  profession.  In  con- 
clusion, it  only  remains  to  say  that  a  most  laborious  and  conscientious 
effort  has  been  made  to  serve  those  for  whom  the  work  has  been 
written ;  and,  if  the  value  of  the  work  shall  prove  equal  to  the  effort 
made  to  render  it  useful,  it  cannot  fail  to  render  somewhat  lighter  the 
toils  of  the  study,  the  practice  and  the  application  of  the  law. 

WILLIAM  WAIT. 

Albany,  June  30,  18T9. 
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CHAPTER  XXIX. 

FEAUDS,  STATUTE  OF. 
AKTICLE  I. 

GENERAL  RULE  AND  PRINCIPLES. 

Section  1.  Definition  and  nature.  The  Statute  of  Frauds  is  the 
name  commonly  given  to  the  statute  29  Car.  II,  c.  3,  entitled  "An 
Act  for  the  Prevention  of  Fraud  and  Perjuries." 

The  multifarious  provisions  of  this  celebrated  statute  appear  to  be  dis- 
tributed under  the  following  heads  :  1.  The  creation  and  transfer  of 
estates  in  land,  ])oth  legal  and  equitable,  such  as  by  common  law  could  be 
effected  by  parol,  i.  e.,  without  deed.  2.  Certain  cases  of  contracts  which 
at  common  law  could  be  validly  made  by  oral  agreement,  3.  Additional 
solemnities  in  cases  of  wills.  4.  JSTew  liabilities  imposed  in  respect  of 
real  estate  held  in  trust.  5.  The  disposition  of  estates  pur  autre  vie. 
6.  The  entry  and  effect  of  judgments  and  executions.  The  first  and 
second  heads,  however,  comprise  all  that  in  the  common  professional 
use  of  the  term  is  meant  by  the  statute  of  frauds.  And  they  present 
this  important  feature,  characterizing  and  distinguishing  all  the  minor 
provisions  which  they  both  contain,  i.  e.,  that  whereas  prior  to  their 
enactment,  the  law  recognized  only  two  great  classes  of  contracts,  con- 
veyances, etc.,  those  which  were  by  deed  and  those  which  were  by 
parol,  including  under  the  latter  term  alike  w4iat  was  written  and  what 
was  oral,  these  provisions  introduced  into  the  law  a  distinction  between 
written  parol  and  oral  parol  transactions,  and  rendered  a  writing  neces- 
sary for  the  valid  performance  of  the  matters  to  which  they  relate. 
Those  matters  are  the  following :  Conveyances,  leases,  and  surrenders 
of  interests  in  lands ;  declarations  of  trusts  of  interests  in  lands ; 
special  promises  by  executors  or  administrators  to  answer  damages  out 
of  their  own  estate,  special  promises  to  answer  for  the  debt,  default, 
or  miscarriage  of  another ;  agreements  made  upon  consideration  of 
marriage;  contracts  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them  ;  agreements  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof  ;  contracts  for 
Vol.  Yll.— 1 
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the  sale  of  goods,  wares,  and  merchandise  for  the  price  of  ten  pounda 
sterling  or  upward.  All  these  matters  must  be,  by  the  statute,  put  in 
writing,  signed  by  the  party  to  be  charged,  or  his  attorney. 

In  regard  to  contracts  for  the  sale  of  goods,  wares,  and  merchandise, 
the  payment  of  earnest  money,  or  the  acceptance  and  receipt  of  part 
of  the  goods,  etc.,  dispenses  with  the  wi'itten  memorandum. 

The  substance  of  the  statute,  as  regards  the  provisions  above  referred 
to,  has  been  re-enacted  in  almost  all  the  States  of  the  Union  ;  and  in 
many  of  them,  other  points  coming  within  the  same  general  policy, 
but  not  embodied  in  the  original  English  statute,  have  been  made  the 
subject  of  more  recent  enactments  :  As,  for  instance,  the  requirement 
of  writing  to  hold  a  party  upon  a  representation  as  to  the  character, 
credit,  etc.,  of  a  thhd  person.  The  legislation  of  the  different  States 
on  these  matters  will  be  found  collected  in  the  appendix  to  Browne's 
Treatise  on  The  Statute  of  Frauds,  pp.  503-541,  3d  ed.  See  1  Bouv. 
Law  Diet.  614 ;  2  Kent's  Comm.  510. 

The  statute  applies  as  well  to  executory  as  to  other  contracts,  and, 
generally,  cannot  affect  executed  contracts.  Post^  P-  H?  Art.  2,  §  7 ;  Ben- 
nett V.  Hull,  10  Johns.  364 ;  Swanzey  v.  Moore,  22  111.  63  ;  Ide  v. 
Stanton,  15  Yt.  685.  It  reaches  fraudulent  executions  as  well  as 
fraudulent  judgments.  Wilder  v.  Fondey,  4  Wend.  100  ;  S.  C,  6 
Cow.  284. 

The  defense  of  the  statute  of  frauds  is  personal  and  can  only  be 
relied  on  by  the  parties  or  their  privies.  Chicago  Dock  Co.  v.  Kinzie, 
49  111.  289.     See  Glenn  v.  Rogers,  3  Md.  312. 

The  object  of  the  statute  is  to  afford  protection  against  frauds  and  per- 
juries, and  the  means  employed  are  requiring  a  written  memorandum, 
and  preventing  a  recovery  upon  mere  oral  proof.  And  the  signing  of 
the  memorandum  of  agreement  by  one  party  only  is  sufficient,  provided 
it  be  the  party  sought  to  be  charged.  He  is  estopped  by  his  signature 
from  denying  that  the  contract  was  vahdly  executed,  though  the  paper 
be  not  signed  by  the  other  party,  who  sues  for  the  performance.  2 
Kent's  Comm.  510 ;  2  Starkie  on  Ev.  614 ;  Parton  v.  Crofts,  16  C. 
B.  (N.  S.)  (Ill  Eng.  Com.  L.)  11 ;  Comyn  on  Contracts,  123.  By  the 
words  "  the  party  to  be  charged  "  in  the  statute  of  frauds  the  defend- 
ant in  the  action  is  to  be  understood.  Newhy  v.  Rogers,  40  Ind.  9. 
He  is  the  party  to  be  charged  with  a  liability  and  the  one  intended  to 
be  protected  against  the  dangers  of  false  oral  testimony.  To  say  that 
the  plaintiff  or  the  party  seeking  to  enforce  a  contract  is  himself  a 
party  to  be  charged  therewith  is  a  perversion  of  language.  The  term 
"  parties  "  is  used  in  connection  with  the  words  "  to  he  charged  thereby," 
and  does  not  include  all  the  parties  to  the  contract.     It  is,  on  the  con- 
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trary,  limited  and  restrictedj  by  the  qualifying  words,  to  such  only  of 
those  parties. as  are  to  be  bound  or  held  chargeable  and  legally  respon- 
sible on  the  contract,  or  on  account  of  a  liability  created  by  or  result- 
ing from  it.  If  to  include  all  the  jmrties  had  been  intended,  those 
words  "to  be  charged  thereby  "  would  have  been  unnecessary  and 
superfluous.  The  appropriate  language  to  express  such  intention  would 
have  been,  that  the  note  or  memorandum  should  be  subscribed  "  by  all 
the  parties  thereto,"  or  "  by  the  parties  thereto,"  or  some  such  general 
terms.  Justice  v.  Lang,  42  ]^.  Y.  (3  Hand)  493 ;  1  Am.  Eep.  516. 
See  Saunderson  v.  Jackson^  2  Bos.  &  Pul.  238  ;  Egerton  v.  Mathews, 
6  East,  307 ;  Allen  v.  Bennett,  3  Taunt.  169  ;  Marqueze  v.  Caldwell, 
48  Miss.  23.  Mutuality  of  obligation  is  not  essential  to  render  a  party 
liable  upon  a  contract.  If  there  is  a  consideration  for  his  undertak- 
ing, he  is  bound  ;  and  the  fact  that  the  contract  may  not  be  enforce- 
able against  one  party,  because  not  subscribed  by  him,  is  no  defense 
to  the  other  by  whom  it  is  subscribed.  The  object  of  the  statute 
is  attained  by  protecting  a  vendor  against  a  liability,  founded  on 
oral  evidence  only  of  his  contract,  without  relieving  him  from  an 
obligation  clearly  assumed  and  created  by  a  written  evidence  thereof, 
the  evidence  of  which,  under  such  circumstances,  would  make  the 
statute  the  means  of  perpetrating  fraud,  as  well  as  a  protection 
against  it,  and  against  perjury  or  subornation  of  perjury.  Justice  v. 
Lang,  42  K.  Y.  (3  Hand)  493,  522 ;  1  Am.  Eep.  516.  See  BrooUyn 
Oil  Refinery  v.  Broion,  38  How.  (N".  Y.)  Pr.  444. 

The  statute  of  frauds  does  not  restrict  parties  from  a  voluntary  per- 
formance of  their  parol  engagements.  Aioardi  v.  Craig,  42  Ala.  311 ; 
Godden  V.  Pierson,  id.  370  ;  Philhrook  v.  Belknaj),  6  Yt.  383.  It 
has  no  application  to  a  contract  which  has  been  performed  on  both 
sides.  Brown  v.  Bellows,  4  Pick.  179.  A  contract  within  the  statute 
of  frauds  is  not  illegal,  but  only  not  capable  of  being  enforced  against 
the  defendant  without  writing,  an  immunity  which  the  defendant 
may  waive.  Hence  where  parol  evidence  of  such  a  contract  was 
given  by  the  plaintiff,  without  objection  by  the  defendant  at  the  time 
it  was  offered,  and  not  until  the  testimony  was  closed,  and  the  argu- 
ments to  the  jury  had  been  commenced,  it  was  held  that  the  defendant 
had  waived  his  right  to  object  to  the  testimony.  Montgomery  v.  Ed- 
wards, 46  Yt.  151 ;  14  Am.  Rep.  618. 

The  statute  of  frauds  does  not  prevent  showing  a  mistake  in  a  writ- 
ten instrument  by  parol  evidence,  for  the  purpose  of  sustaining  a  suit 
in  equity  to  correct  the  mistake.  McLennan  v.  Johnston,  60  111.  306. 
But  the  courts  are  uniformly  inclined  to  give  the  words  of  the  statute  of 
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frauds  full  effect,  and  to  refuse  to  sanction  a  latitudinous  construction 
thereof.     Delventhcd  v,  Jones^  53  Mo.  460,  463. 

A  written  contract  falling  within  the  statute  of  frauds  cannot  be 
varied  bj  anj  subsequent  agreement  of  the  parties,  unless  such  new 
agreement  is  also  in  writing.  Swain  v.  Seamens,  9  Wall.  254.  An 
agreement  to  take  a  share  in  a  trading  adventure,  being  merely  execu- 
toiy,  is  not  required  by  the  statute  of  frauds  to  be  in  writing.  Cole- 
man V.  Eyre,  45  N.  Y.  (6  Hand)  38 ;  Green  v.  Broolcins,  23  Mich.  48-; 
9  Am.  Eep.  74.  And  where  a  statute  requires  an  undertaking  to  be 
entered  into  to  give  a  right  of  appeal,  it  is  valid,  although  it  does  not 
express  a  consideration.  The  statute  of  frauds  only  applies  to  com- 
mon-law agreements,  and  not  to  instruments  created  under  special 
statutes.  Bildersee  v.  Aden,  62  Barb.  (N.  Y.)  175 ;  S.  C,  12  Abb. 
Pr.  (K  S.)  324;  Thompson  v.  Blanchard,  3  N.  Y.  335. 

A  proposition  by  letter  for  the  assignment  of  a  judgment,  if  accep- 
ted by  letter,  and  stating  the  consideration  and  the  names  of  the  con- 
tracting parties,  is  not  within  the  statute  of  frauds.  Ahhott  v.  Shepa/rd^ 
48  K  H.  14. 

A  contract,  void  by  the  statute  of  frauds,  is  void  for  all  purposes  ;  it 
confers  no  right  and  creates  no  obligation  as  between  the  parties  to  it ; 
and  no  claim  can  be  founded  upon  it  as  against  third  persons.  It  can- 
not be  enforced  directly  or  indirectly.  The  plain  intent  of  the  statute 
is,  that  no  person  shall  be  subjected  to  any  liability  upon  such  an  agree- 
ment, and  an  individual,  entering  into  such  void  agreement  with  an 
agent,  cannot  recover  of  his  principal  for  a  violation  of  the  agreement. 
Dung  V.  Parker,  52  IST.  Y.  (7  Sick.)  494.  But  where  there  is  a  parol 
contract  to  sell  and  deliver  personal  property  to  the  plaintiff,  and  the 
defendant  fraudulently  induces  the  seller  not  to  perform  his  contract, 
which,  but  for  such  fraud,  he  would  have  done,  an  action  lies  in  favor 
of  the  plaintiff  against  the  defendant.  Rice  v.  Manley,  QQ  N.  Y.  (21 
Sick.)  82,  87 ;  23  Am.  Eep.  30,  explaining  the  case  last  cited.  The 
written  evidence  of  a  contract,  necessary  to  satisfy  the  statute  of  frauds, 
must  be  in  existence  at  the  time  of  the  action  brought  on  such  contract. 
Bird  V.  Munroe,  QQ  Me.  337  ;  S.  C,  22  Am.  Rep.  571.  See  Baltzen 
V.  NicoUy,  53  N.  Y.  (8  Sick.)  467 

Where  a  corporation  is  empowered  by  its  charter  to  expel  members 
in  the  manner  to  be  prescribed  by  its  rules  and  by-laws,  a  by-law  pro- 
viding for  the  expulsion  of  a  member  for  the  non-fulfillment  of  any 
contract,  whether  written  or  verbal,  is  reasonable,  and  authorizes  the 
expulsion  of  a  member  for  refusing  to  perform  a  contract  void  by  the 
statute  of  frauds.  Dickenson  v.  Chamber  of  Comm£rce,  etc,  29  Wis. 
45  ;  9  Am.  Eep.  544. 
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§  2.  Of  the  yalidity  of  yerbal  contracts.  A  parol  contract  within 
the  provisions  of  the  statute  of  frauds  cannot  be  made  the  ground  of  a 
defense.  But  if  it  be  treated  as  obligatory  by  the  parties  until  it  is 
executed,  it  is  not  void.  Wheeler  v.  Frankenthal^  78  111.  124.  And 
see  the  preceding  section. 

A  parol  contract  for  the  sale  of  real  and  personal  property,  which  is 
entire,  and  founded  u^^on  one  and  the  same  consideration,  is  void,  as 
well  in  respect  to  the  personal  as  the  real  property.  Thayer  v.  Rock^ 
13  Wend.  53  ;  Harsha  v.  Reld,  45  N.  Y.  (6  Hand)  415,  420 ;  Bar- 
man V.  Reeve,  18  C.  B.  587.     ^QQjoost,  p.  43,  Art.  Y,  §  2. 

A  resulting  trust  is  not  within  the  I^ew  York  statute  of  frauds,  and 
may  be  proved  by  parol.     Jackson  v.  Matsdorf,  11  Johns.  91, 

A  subsequent  contract  between  the  parties,  by  the  terms  of  which  the 
vendee,  for  a  valuable  consideration  received,  agrees  to  waive  his  right 
to  insist  on  the  performance  of  conditions  precedent,  and  take  the 
property  subject  to  the  incumbrances  and  pay  the  balance  due,  is  not  a 
contract  within  the  statute  of  frauds,  and  may  be  proved  by  parol. 
Negley  v.  Jefers,  28  Ohio  St.  90  ;  Gree7i  v.  Vardiman,  2  Blackf.  324 ; 
Stearns  v.  Hall,  9  Gush.  31. 

A  verbal  agreement  between  A  and  B  for  the  payment,  by  the  for- 
mer, of  an  indebtedness  of  the  latter  to  C,  is  not  within  the  statute 
of  frauds ;  and  where  B  has  afterward  been  compelled  to  pay  said 
indebtedness,  he  may  maintain  an  action  on  said  contract  against  A. 
Crim  V.  Fitch,  53  Ind.  214 ;  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438. 
See  Blair,  etc.,  Land  Co.  v.  Walker,  39  Iowa,  406. 

§  3.  Of  contracts  partially  within  the  statute.  If  part  of  a  con- 
tract is  void  by  operation  of  the  statute  of  frauds,  the  whole  contract  is 
void.  Dow  V.  Way,  64  Barb.  (N.  Y.)  255 ;  Frank  v.  Miller,  38  Md. 
450  ;  Bolls  v.  Wetherwax,  38  How.  (N.  Y.)  Pr.  385  ;  Fuller  v.  Reed, 
38  Cal.  99;  Savage  v.  Canning,  1  Ir.  K  C.  L.  431;  S.  C,  16  W.  E. 
133.  Thus,  a  contract  for  the  sale  of  land  where  the  writing  fixed  the 
price,  but  referred  to  "  terms  as  specified,"  not  in  the  memorandum, 
cannot  be  made  good  by  parol  evidence  of  the  tinie  agreed  upon  for 
payment.  Wright  v.  Weeks,  25  K.  Y.  (11  Smith)  153.  But  an  oral 
agreement  to  pay  for  past  and  future  board  of  the  child  of  another  at 
a  certain  weekly  rate,  is  severable,  and  so  much  of  it  as  is  not  withiu 
the  statute  of  frauds  will  support  an  action  on  a  general  count  for  the 
child's  board.     Baynes  v.  Nice,  100  Mass.  327 ;  1  Am.  Rep.  109. 
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AETICLE  II. 

OF    PROMISES    TO    ANSWER    FOR   THE    DEBT,    DEFAULT,    ETC.,    OF    ANOTHER. 

Section  1.  In  general.  A  promise  to  pay  the  debt  of  another  is 
within  the  statute  of  frauds  and  void,  if  not  in  writing.  Fhli  v. 
Hutchinson^  2  Wils.  91.  So,  a  parol  promise  to  pay  the  debt  of 
another,  and  also  to  do  some  other  thing,  is  void.  And  the  plaintiff 
cannot  separate  the  two  parts  of  such  a  contract.      Chater  v.  Beckett^ 

7  T.  E,.  201.  But  a  promise  to  a  debtor  to  pay  his  debt  to  a  third 
person  is  not  a  promise  to  answer  for  the  debt  of  another  within  the 
statute,  which  applies  only  to  promises  made  to  the  person  to  whom 
another  is  answerable.  Eastwood  v.  Kenyan^  11  A.  &  E.  438  ;  Cnnfh 
V.  Fitch,  53  Ind.  214.  The  statute  does  not  apply  to  a  promise  to 
pay  the  debt  of  a  third  person,  where,  by  the  receipt  of  an  adequate 
consideration,  such  debt  has  become  also  the  party's  own  debt.  Robin- 
son V.  Gilman,  43  N.  H,  485.  The  provision  of  the  statute  of  frauds, 
with  regard  to  a  promise  to  answer  for  the  debt  or  default  of  a  third 
person,  was  intended  only  to  apply  to  contracts  strictly  of  suretyship 
or  guaranty ;  and  where  no  credit  to  such  third  person,  and  the  con- 
sideration does  not  move  from  him,  and  he  is  not  to  be  benefited,  the 
statute  does  not  apply,  although  such  third  person  is  primarily  liable. 
If  the  promise  is  on  a  sufficient  consideration,  moving  between  the 
immediate  parties  to  it,  and  from  which  the  promisor  is  to  derive  a 
benefit  in  view  of  which  the  promise  is  made,  it  becomes  a  new  and 
independent  contract  existing  entirely  between  the  immediate  parties  to 
it.  Reed  v.  Eolcoml,  31  Conn.  360.  But  see  post,  pp.  13,  21,  §§  9,  10. 

The  statute  of  frauds  does  not  require  the  promise  of  a  defendant  to 
be  in  writing  where  it  is  in  eflEect  to  pay  his  own  debt,  though  that  of 
a  third  person  be  incidentally  guaranteed ;  it  applies  to  the  mere  prom- 
ise to  become  responsible,  but  not  to  actual  obligations.  Hence,  where 
contractors  to  build  a  railroad,  on  settlement  with  a  sub-contractor  for 
work  done  for  them,  gave  in  part  payment  one  of  the  notes  of  the  com- 
pany, verbally  agreeing  to  pay  it  if  the  company  did  not,  the  promise 
was  held  not  to  be  within  the  statute  of  frauds  ;  and  it  was  also  held 
that  on  failure  of  the  company  to  pay  their  note,  an  action  would  lie 
against  the  promisors.  3falo7ie  v.  Keener,  44  Penn.  St.  (8  Wright) 
107 ;  Johnson  v.  Gilbert,  4  Hill,  178.  But,  in  Massachusetts,  an  oral 
guaranty  of  the  payment  of  the  note  of  a  third  person,  given  in  pay- 
ment of  a  debt  of  the  guarantor,  is  within  the  statute  of  frauds,  and 
void.     Dows  V.  Swett,  120  Mass!  322. 

A  promise  to  discount  the  bills  of  a  third  person  is  a  promise  to 
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answer  for  the  default  of  another,  and  must  be  in  writing.  Mallett  v. 
BdUman,  L.  R,  1  C.  P.  163  ;  35  L.  J.  C.  P.  40 ;  S.  C,  12  Jur.  (N.  S.) 
122 ;  14  W.  P.  225. 

§  2.  Promises  by  executors  or  administrators.  A  verbal  promise 
by  an  administrator  to  pay  the  debt  of  his  intestate,  is  without  consider- 
ation, if  there  are  no  assets,  and  void  under  the  statute  of  frauds,  unless 
reduced  to  writing.  Sidle  v.  Anderson,  45  Penn.  St.  464.  A  promise 
to  pay  a  debt  of  a  testator  by  an  executor  who  has  given  a  bond  to  the 
judge  of  probate  to  pay  the  testator's  debts  and  legacies,  is  not  within 
the  statute  of  frauds,  for  the  bond  is  an  admission  of  assets.  Stebhins 
V.  Smith,  4  Pick.  95. 

§  3.  Promises  for  the  debt,  default,  etc.,  of  another.  An  oral 
promise  to  pay  the  debt  of  another  is  within  the  statute  of  frauds,  if 
there  is  no  consideration  whatever  moving  between  the  creditor  and 
the  new  promisor,  the  only  consideration  being  a  conveyance  of  real 
estate  to  the  latter  by  the  original  debtor.  Furbish  v.  Goodnow,  98 
Mass.  296.  An  oral  promise  by  a  third  person,  to  a  seller  of  goods 
who  has  refused  to  deliver  without  security  for  the  price,  that,  if  he 
will  make  delivery,  the  promisor  will  see  that  he  gets  his  pay,  is  within 
the  statute  of  frauds,  and  must  be  in  writing,  even  though  the  delivery 
was  made  on  the  faith  of  the  promise.  Pettit  v.  Braden^  55  Ind.  201. 
The  test,  as  to  whether  the  defendant  in  such  case  is  liable,  is  whether 
any  credit  whatever  was  given  to  the  person  receiving  the  property  ; 
and  if  there  was,  then  the  defendant  is  not  hable.  Id.  ;  Bloom  v.  Mg- 
Grath,  53  Miss.  249.  A  promise  by  the  payee  and  holder  of  a  note, 
to  the  maker,  that,  if  the  latter  will  forbear  issuing  execution  on  a 
judgment  he  holds  against  a  third  person,  the  promisor  will  pay  the 
judgment  by  allowing  the  amount  as  a  credit  on  the  note,  is  within  the 
statute  of  frauds,  and  void  if  not  in  writing.  Krutz  v.  Stewart,  54 
Ind.  178 ;  Beasteii  v.  Hendrickson,  44  Md.  609.  A  verbal  promise  to 
hold  the  surety  in  a  replevin  bond  harmless,  being  a  promise  to  answer 
for  the  default  of  another,  the  principal,  is  within  the  statute  of  frauds. 
Bissig  V.  Britton,  59  Mo.  204 ;  21  Am.  Pep.  379. 

A  parol  promise  to  pay  the  debt  of  another,  in  consideration  of  for- 
bearance to  sue  the  original  debtor,  without  any  new  or  superadded 
consideration  moving  from  the  creditor  to  the  promisor,  is  void  under 
the  statute  of  frauds.  Thomas  v.  Delphy,  33  Md.  373  ;  Duffy  v, 
Wuiisch,  42  K  Y.  (3  Hand)  243 ;  1  Am.  Pep.  514;  S.  C,  8  Abb.  Pr. 
(N.  S.)  113. 

The  promise  of  an  individual  member  of  a  firm  to  give  his  personal 
guaranty  for  the  faithful  performance  of  a  contract  by  his  firm,  is 
within  the  statute  of  frauds  and  should  be  in  writing.  Smith  v.  Bowler^ 
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2  Disney  (Ohio),  153.      A  mecliauic  who  repairs  a  chattel  which  is 
mortgaged,  and  who  gives  up  his  lien  at  the  request  of  the  mortgagor 
and  delivers  the  chattel  to  him  upon  the  oral  promise  of  the  mortga- 
gee to  pay  for  the  repairs,  is  not  within  the  statute  and  is  valid.     Con- 
radt  V.  Sullivan,  45  Ind.  181 ;  15  Am.  Rep.  261. 

A  debtor  cannot  rely  upon  a  parol  agreement  of  another  to  pay  his 
debt,  such  agreement  being  within  the  statute  of  frauds  ;  but  he  must 
show  in  addition  an  actual  substitution  of  the  third  person  for  himself, 
by  an  agreement  of  all  the  parties,  or  an  actual  compliance  with  the 
terms  of  the  agreement ;  willingness  to  pay  as  agreed  by  the  third  per- 
son, and  to  receive  payment  from  him  by  the  creditor,  is  not  sufficient. 
Buchanan  v.  Paddleford,  43  Yt.  64. 

A  parol  promise  to  pay  the  debt  of  another  to  a  third  party,  founded 
on  a  valuable  consideration,  may  be  enforced  in  equity.  Ilodgkins  v. 
Jachson,  7  Bush  (Ky.),  342. 

Where  the  gist  of  an  action  for  money  had  and  received  is  the  de- 
fendant's false  representations  as  to  the  financial  standing  of  another, 
the  statute  of  frauds  is  available  as  a  defense.  Hunter  v.  Randall^  62 
Me.  423 ;  16  Am.  Rep.  490. 

A  parol  promise  to  pay  the  debt  of  another  is  not  rendered  valid 
mider  the  statute,  by  the  fact  that  the  party  promising  receives  a  good 
consideration  therefor.  Belknap  v.  Bender,  6  Thomp.  &  C.  (N.  Y.) 
611 ;  S.  C,  4  Hun,  414,  But  where  the  transaction  amounts  to  a 
novation,  parol  evidence  is  admissible  to  establish  the  promise  of  one  to 
pay  the  debt  of  another.     Bowen  v.  Kurtz,  37  Iowa,  239. 

A  promise  of  a  forwarder  of  goods  to  the  common  carrier  to  pay  any 
draft  on  himself  by  the  consignee  for  the  transportation  of  the  goods,  is 
a  promise  to  pay  the  debt  of  another.  Wakefield  v.  Greenhood,  29 
Cal.  597.  No  action  can  be  maintained  against  a  father  on  his  oral 
promise  to  pay  a  debt  not  incurred  for  necessaries,  of  a  minor  son,  in 
consideration  of  the  creditor's  forbearing  to  sue  the  son.  Dexter  v. 
Blanchard,  11  Allen  (Mass.),  365. 

§  4.  When  such  promise  is  valid.  Where  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and  original  consideration  mov- 
ing between  the  newly  contracting  parties,  the  case  is  not  within  the 
'statute  of  frauds.  Johnson  v.  Knapp,  36  Iowa,  616.  But  &eepost,  p. 
13,  §  9 ;  Hardy  v.  Blazer,  29  Ind.  226 ;  Shook  v.  Vanmater,  22  Wis. 
532 ;  Jennings  v.  Orider,  2  Bush  (Ky.),  322 ;  Alcalda  v.  Morales,  3 
Kev.  132.  Though  a  verbal  promise  be  in  form  to  pay  the  debt  of 
another,  yet  if  the  promisor's  intent  be  not  merely  to  pay  such  debt, 
but  also  to  subserve  a  purpose  of  his  own,  his  undertaking  is  not  affected 
by  the  statute.     McCreary  v.    Van  Hook,  35  Tex.   631;  Tisdale  v. 
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Morgan^  7  Hun,  583.  An  oral  promise  by  B,  made  to  C,  and  founded 
upon  a  consideration  passing  between  him  and  C,  to  pay  a  debt  due 
from  C  to  the  plaintiff,  is  a  valid  promise,  and  the  plaintiif  can  main- 
tain an  action  thereon.  Barker  v.  Bradley^  42  N,  Y.  (3  Hand)  316 ; 
1  Am.  Rep.  521 

An  oral  promise  to  indemnify  one  for  indorsino;  the  promissory  note 
of  another,  where  the  indorsement  is  made,  relying  solely  upon  such 
promise,  the  promise  is  not  void  under  the  statute.  Yogel  v.  Mehns, 
31  Wis.  306  ;  11  Am.  Rep.  608.  So,  a  promise,  that  if  another  person 
will  sign  a  note,  the  promisor  will  pay  it,  though  made  verbally,  before 
signing  the  note,  and  being  the  only  consideration  for  signing  it,. is  not 
within  the  statute  of  frauds.  Godden  v.  Pierson,  42  Ala.  370.  See 
Ford  V.  ne?idrirl-s;  34  Cal.  673.  A  contract  between  sureties  to  the 
same  instrument,  whereby  one  surety  undertakes  to  indemnify  another, 
is  not  within  the  statute,  and  is  valid  by  parol.  Jlorn  v.  Bray,  51  Ind. 
555  ;  19  Am.  Rep.  742. 

Where  a  party  who  was  not  before  liable,  undertakes  to  pay  the  debt 
of  a  third  person,  and  as  a  part  of  the  agreement  the  original  debtor  is 
discharged  from  his  indebtedness,  the  agreement  is  not  within  the 
statute  of  frauds.  Hence,  where  one,  thus  undertaking,  agreed  "  to 
pay  and  guarantee"  the  debt,  it  was  held  that  the  word  "guarantee" 
was  not  to  be  understood  in  a  technical  sense,  but  the  agreement  was 
an  absolute  agreement  to  pay,  and  that  indebitatus  assumjysit  would 
lie.  Packer  v.  Benton.,  35  Conn.  343.  So  a  parol  agreement  of  a 
grantee  to  pay  a  debt  of  the  grantor,  made  as  part  of  the  consideration, 
is  not  an  undertaking  to  "  answer  for  the  debt  or  default  of  another." 
Jennings  v.  Crider,  2  Bush  (Ky.)?  322 ;  Berry  v.  Doremus,  30  JS".  J. 
Law,  399 ;  Seaman  v.  Hashrouck,  35  Barb.  151 ;  Tisdale  v.  Morgan, 
7  Hun,  583.  So  an  oral  promise  by  a  debtor  to  pay  a  part  of  his  debt 
by  paying  the  debt  of  his  creditor  to  a  third  person,  who  subsequently 
agrees  to  the  arrangement,  is  valid,  and  the  promise  is  not  within  the 
statute  of  frauds.  Putnam  v.  Farnham,  27  Wis.  187  ;  9  Am.  Rep. 
459. 

A  mortgagee  may  maintain  an  action  on  an  oral  promise  of  a  vendee 
of  the  mortgaged  premises  to  pay  the  mortgage  as  a  part  of  the  pur- 
chase-money. Buhllng  V.  Ilackett,  1  iSTev.  360.  Where  one  holds 
property  charged  with  the  payment  of  a  debt  to  another,  upon  his  verbal 
promise  to  the  vendor  to  pay  the  debt,  the  promisor  is  liable  to  an 
action  by  the  creditor.  Totonsend  v.  Long,  77  Peun.  St.  143  ;  18  Am. 
Eep.  458. 

When  a  third  party  promised  verbally  to  pay  a  sheriff  the  amount 
of  an  execution,  if  he  would  not  sell  the  defendant's  horse,  and  the 
Vol.  Aai.— 2 
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sheriff  was  compelled  to  pay  the  debt,  it  was  held  that  the  promise  was 
not  within  the  statute  of  frauds  nor  contrary  to  public  policy.  Bohan- 
non  V.  Jones,  30  Ga.  488;  Tindal  v.  Touchherry,  3  Strobh.  177; 
Mrecein  v,  Andrus,  10  Wend.  461. 

§  5.  When  such  promise  is  roid.  See  post,  p.  21,  §  10,  and  ante, 
p.  7,  §  3.  A  verbal  promise  to  pay  the  mortgage  debt,  made  by  the 
purchaser  of  an  equity  of  redemption  after  the  purchase  and  not  con- 
nected with  the  consideration  to  be  paid  therefor,  cannot  be  enforced 
by  the  mortgagee,  although  a  valuable  consideration  may  have  been 
given  for  the  promise.  Such  an  undertaking  is  void  by  the  statute 
of  frauds.  Berkshire  v.  Young,  45  Ind.  461.  And  a  naked  verbal 
promise  of  the  husband,  made  before  or  after  the  marriage,  to  pay  an 
ante-nuptial  debt  of  the  wife,  she  not  being  released  from  its  payment, 
is  within  the  statute  of  frauds  and  cannot  be  enforced.  Cole  v.  Shurt- 
Uff,  41  Yt.  311.  So  a  promise  by  one  creditor  to  pay  the  debt  of 
another  creditor  of  the  same  debtor,  in  consideration  of  the  second 
creditoi-'s  forbearing  to  attach  the  debtor's  property,  is  within  the 
statute  of  frauds.      Waldo  v.  Simonson,  18  Mich.  345. 

B,  at  A's  request,  and  on  A's  promise  to  indemnify  him  against  all 
liability  therefor,  entered  into  recognizances  for  the  appearance  of  A's 
daughter  in  a  criminal  court.  She  did  not  appear  there  and  the  recog- 
nizances became  estreated,  and  it  was  held  that  A's  promise  was  within 
the  statute  of  frauds,  and  that,  therefore,  no  action  lay  on  it  if  not  in 
writing.     Crij^ps  v.  Hartnoll,  2  B.  &  S.  697. 

Where  goods  are  sold  at  the  request  of  a  third  party,  and  on  the 
promise  of  the  latter  to  be  responsible  for  the  price,  such  promise  is 
void  under  the  statute  of  frauds,  unless  in  writing,  if  there  is  any  lia- 
bility from  the  purchaser  to  the  vendor.  Such  liability  is  conclusive 
that  the  promise  is  collateral  and  not  original.  Read  v.  Ladd,  1  Edm. 
(N.  Y.)  Sel.  Cas.  100. 

An  oral  promise  by  the  defendant  to  pay  the  plaintiff  a  debt  due  him 
from  a  railroad  company,  if  he  would  procure  the  passage  of  a  resolu- 
tion by  said  company,  requesting  such  payment,  not  being  founded 
upon  any  new  consideration  of  benefit  to  the  promisor,  is  void  by  the 
statute  of  frauds.  Osborne  v.  Farineri ,  etc.,  Co.,  16  Wis.  35.  An 
oral  promise  by  a  mortgagee  of  part  of  a  vessel,  to  pay  for  supplies 
before  furnished  for  the  vessel,  but  for  which  no  hen  existed,  if  the 
persons  furnishing  the  supplies  would  not  attach  the  vessel,  is  void  by 
the  statute.    Ames  v.  Foster,  106  Mass.  400  ;  8  Am.  Rep.  343. 

§  6.  Consideration  for  such  promise.  A  written  promise  to  pay 
the  debt  of  another  is  of  no  force,  unless  based  upon  a  good  and  valid 
consideration.      Cooh  v.   Elliott,   34   Miss.    586 ;    Winkler   v.    Ches- 
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feake  i&  Ohio  R.  R.  Co.,  12  W.  Va.  C99.  But  the  promise  of  one 
person,  though  in  form,  to  answer  for  tlie  debt  of  another,  if  founded 
upon  a  new  and  sufficient  consideration,  moving  from  the  creditor  and 
promisee  to  the  promisor,  and  beneficial  to  the  latter,  is  not  within  the 
statute  of  frauds,  and  need  not  be  in  writing,  subscribed  by  him  and 
expressing  the  consideration.  Dyer  v.  Gibson,  16  "Wis.  557.  But  see 
post,  pp.  13,  21,  §§  9,  10. 

The  receipt  or  non-receipt  of  consideration  by  a  promisor  does  not 
determine  in  every  case  whether  a  promise  to  pay  the  debt  of  another 
is  within  or  without  the  statute  of  frauds,  but  the  inquiry  remains, 
whether  he  entered  into  an  independent  obligation  of  his  own,  or 
whether  his  responsibility  was  contingent  upon  the  act  of  another. 
Brown  v.  Weher,  38  N.  Y.  (11  Tiff.)  187.  A  verbal  promise  to  sell 
goods  to  a  responsible  party  for  full  value  and  on  the  usual  terms,  forms 
no  consideration  for  an  independent  engagement  to  pay  the  antecedent 
debt  of  a  third  person.  Pfeifer  v.  Adler,  37  N.  Y.  (10  Tiff.)  164. 
In  Indiana  the  consideration  of  a  promise  to  answer  for  the  default  of 
another,  need  not  be  expressed  in  the  memorandum.  Hiatt  v.  Hiatt, 
28  Ind.  53. 

A  parol  promise  to  assume  an  antecedent  debt  of  a  third  person, 
upon  consideration  that  the  creditor  will  cancel  and  extinguish  the 
debt  and  release  the  debtor,  which  is  done,  is  not  within  the  statute  of 
frauds.  Meriden  Brittania  Co.  v.  Zingsen,  48  N.  Y.  (3  Sick.)  247  5 
8  Am.  Rep.  549 ;  Day  v.  Cloe,  4  Bush  (Ky.),  563. 

A  parol  agreement,  made  in  consideration  of  a  deed  of  land,  to  pay 
a  debt  of  the  grantor  is  not  a  promise  to  pay  the  debt  of  another, 
within  the  statute  of  frauds.  Berry  v.  Doremus,  1  Yroom  (N.  J.), 
399.  Forbearance  and  giving  time  of  payment  to  the  debtor,  at  the 
request  of  a  third  person,  is  a  sufficient  consideration  for  a  promise  of 
payment  of  the  debt  by  him.  Calkins  v.  Chandler,  36  Mich.  320 ;  24 
Am.  Rep.  593.  See  ante,  p.  8,  §  4.  Where  the  consideration  for 
a  written  unsealed  guaranty  cannot  be  collected  or  implied  with  cer- 
tainty, from  the  instrument  itself,  without  recourse  to  parol  proof,  or 
to  other  papers  unconnected  with  it  save  by  such  proof,  the  guaranty 
is  void.     Deutsch  v.  Kanders,  46  Md.  164. 

§  7.  Part  performance  of  such  promise,  A  part  performance  of 
a  contract,  void  by  the  statute  of  frauds,  may  render  it  binding  and 
valid  as  far  as  that  performance  extends,  but  it  can  have  no  effect  upon 
any  remaining  stipulations  still  continuing  executory.  As  to  those, 
the  statute  remains  operative,  declaring  them  to  be  void,  for,  if  the 
power  existed  to  maintain  an  action  for  the  non-performance  of  one 
portion  of  a  contract,  void  by  the  statute  of  frauds,  it  is  difiicult  to  see 
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what  would  stand  in  the  way  of  allowing  the  same  thing  to  be  done 
where  an  entire  omission  to  perform  might  be  shown  by  the  evidence. 
Weir  V.  mil,    2  Lans.  (N.  Y.)  278. 

In  order  to  take  a  case  out  of  the  operation  of  the  statute,  on  the 
ground  that  it  is  partly  performed,  there  must  be  such  a  part  perform- 
ance of  it  on  tlie  part  of  the  plaintiff  as  would  render  it  a  fraud  on 
him  by  the  refusal  of  the  defendant  to  comply  with  the  contract  on  his 
part.  Burnett  r.  Blackmar,  43  Ga.  569.  The  part  performance 
must  be  substantial  and  the  acts  of  part  performance  must  also  clearly 
appear  to  have  been  done  solely  with  a  view  of  performing  the  agree- 
ment. So,  where,  in  reliance  upon  the  agreement,  one  party  has  so 
far  partly  performed  that  it  would  be  a  fraud  upon  him  unless  the 
agreement  should  be  performed,  or  where  the  agreement  attempts  to 
create  a  trust  and  was  induced  by  fraud,  the  court  has  equitable  juris- 
diction to  relieve  against  the  fraud  and  to  apply  a  remedy  by  enforc- 
ing the  agreement.  In  such  case  the  jurisdiction  is  not  founded  upon 
the  agreement,  but  upon  the  fraud.  Wheeler  v.  Reynolds,  QQ  N.  Y. 
(21  Sick.)  227. 

A  promise  upon  which  the  statute  of  frauds  declares  that  no  action 
shall  be  maintained,  cannot  be  made  effectual  by  estoppel,  merely 
because  it  has  been  acted  upon  by  the  promisee  and  not  performed  by 
the  promisor.  Brightina7i  v.  Hicks,  108  Mass.  246.  Where  a  father, 
shortly  before  the  mariage  of  his  daughter,  told  her  intended  husband 
that  he  meant  to  give  certain  leasehold  property  to  the  couple  on  their 
marriage,  and  after  the  marriage  he  gave  u]3  possession  of  the  property 
to  the  husband,  handed  him  the  title  deeds  and  directed  the  tenants  to 
pay  rent  to  him,  and  the  husband  expended  money  on  the  property,  it 
was  held  to  be  a  sufficient  part  performance  to  take  the  case  out  of  the 
statute  of  frauds,  Surcome  v.  Pinniger,  3  DeG.,  Mac.  &  G.  571 ;  S. 
C,  17  Eng.  Law  &  Eq.  212 ;  17  Jur.  196 ;  22  L.  J.  Chanc.  419. 

Where  the  services  of  a  clerk  had  been  continued  for  some  years,  it 
was  held,  in  an  action  for  dismissing  him  before  the  end  of  the  year, 
that  the  agreement  need  not  be  in  writing.  Beeston  v.  Collyer,  4  Bing. 
309  ;  S.  C,  2  C.  &  P.  607 ;  12  Moore,  552. 

A  contract  for  the  making  and  sale  of  bricks  above  20Z.,  to  be  de- 
livered within  a  year  from  the  time  when,  according  to  the  defendants' 
evidence,  the  contract  was  completed,  by  a  letter  of  his  in  answer  to 
a  parol  proposal,  is  valid,  there  having  been  a  part  acceptance  and 
payment  on  account.     Catling  v.  Perry,  2  F.  &  F.  140. 

Where  a  parol  contract  was  made  in  November,  1865,  for  the  rent 
of  a  plantation  for  the  year  1866,  and  the  defendant  went  into  posses- 
sion of  the  place,  in  pursuance  of  the  contract,  and  cultivated  it  for  the 
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year  1866,  this  is  such  a  part  performance  of  the  contract  as  will  take 
it  out  of  the  operation  of  the  statute  of  frauds.  Iioi>,ser  v.  Ha/rris^ 
48  Ga.  512. 

Where  a  debtor  and  creditor  arranged  orally  that  the  debt  should  be 
paid  partly  in  money  and  partly  in  lands,  and  the  debtor  paid  the  money 
and  also  satisfied  a  mortgage  which  incumbered  the  land  in  question,  it 
was  held  that  neither  of  those  acts  were  a  part  performance  of  the 
contract  to  accept  the  land  as  payment  such  as  to  take  the  case  out 
of  the  statute  of  frauds,  such  part  payment  was  but  payment  of  so 
much  of  an  existing  debt,  and  the  discharge  of  the  mortgage  was 
not  a  fact  of  part  performance  at  all,  but  merely  a  preparatory  act  to 
put  the  vendor  in  condition  to  tender  performance.  Colgrove  v. 
Solomon,  31  Mich.  191. 

Where  a  contract,  by  which  one  party  was  to  build  a  dam  and  the 
other  party  to  pay  therefor  in  certain  installments,  was  signed  only  by 
the  first  party,  but  it  appeared  that  the  other  party  paid  his  installments 
as  therein  provided,  and  both  acted  upon  it  as  binding,  it  was  held  that 
it  was  executed  and  binding.     Reedy  v.  Smith,  42  Cal.  245. 

The  building  of  a  party-wall  under  a  parol  agreement  that  the  ad- 
jacent owner  will  pay  for  one-half  of  as  much  as  he  shall  use  when  he 
builds  is  a  part  performance  taking  the  case  out  of  the  statute  of  frauds. 
Bawson  v.  Bell,  46  Ga.  19.     Vol.  2,  pp.  T2,  725. 

The  doctrine,  that  an  agreement  that  mutual  debts  shall  be  applied 
in  satisfaction  of  each  other,  operates  as  a  satisfaction  of  both,  will  not 
constitute  a  payment  such  as  will  save  an  oral  agreement  from  the  stat- 
ute of  frauds.  Mattice  v.  Allen,  3  Abb.  (N.  Y.)  App.  Dec.  218;  3 
Keyes,  492 ;  3  Trans.  App.  263. 

§  8.  Promise,  to  whom  made.  Work  having  been  done  under  a 
contract  with  a  person  to  whom  the  original  credit  was  given,  whoever 
may  have  owned  the  propei'ty,  the  contract  is  valid ;  such  an  agree- 
ment does  not  come  within  the  statute  of  frauds.  Backus  v.  Clark,  1 
Kans.  303. 

§  9.  Original  promise.  This  statute  appears  to  be  one  which  need 
not  cause  any  great  difiiculty  in  its  application  to  practice,  and  yet, 
few  questions  have  perplexed  the  courts  more  than  those  arising  upon 
its  true  construction.  A  careful  examination  of  the  subject  will  show 
that  the  main  difficulties  which  have  arisen  in  the  matter  have  been 
created  by  the  courts  themselves,  and  have  not  been  caused  by  any  in- 
herent intricacy  in  the  statute  itself. 

The  statute  renders  void  those  oral  promises  which  are  made  for  the 
answe  .ng  for  the  debt,  default  or  miscarriage  of  another  person.  And, 
under  this  statute,  the  sole  question  which  can  arise  upon  that  point  in 
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any  case,  is,  does  the  promise  assume  to  answer  for  the  debt,  default  or 
miscarriage  of  anothe?' person.  If  such  is  the  character  of  the  promise, 
it  is  clearly  within  the  statute  and  void. 

In  some  of  the  early  cases  under  the  English  statute  of  frauds,  the 
courts  introduced  two  words  into  the  discussion,  which  are  not  to  be 
found  in  the  statute.  Those  words  were  "  original  "  and  "  collateral." 
And,  instead  of  determining  whether  a  given  promise  was  one  which 
assumed  to  answer  for  the  debt,  default  or  miscarriage  of  another  jperson^ 
the  inquiry  made  was,  whether  the  promise  was  an  original  or  a  col- 
lateral one.  If  it  was  determined  to  be  an  original  one,  it  was  held 
not  to  be  within  the  statute,  and  was  valid  ;  but  if  it  was  a  collateral 
one,  it  was  held  to  be  within  the  statute,  and  void.  These  words  are 
sometimes  appropriately  used  for  expressing  the  character  of  the 
promise,  but  they  are  frequently  ambiguous  in  their  application,  and 
hence  their  use  would  inevitably  lead  to  error.  An  original  promise 
properly  signifies  the  first  promise  which  a  party  makes ;  and,  in  its 
common  use  by  the  courts,  it  was  also  employed  to  signify  a  promise 
which  a  person  makes  on  his  own  behalf,  as  distinguished  from  a 
promise  to  answer  for  some  other  person.  It  will  be  evident,  however, 
that  courts  cannot  properly  use  the  word  "  original"  as  synonymous  with 
the  statute  language  of  a  promise  to  answer  for  the  debt,  etc.,  of  an- 
other person.  Suppose  that  A  is  indebted  to  B  in  the  sum  of  $100, 
and  that  subsequently  C  enters  into  an  oral  agreement  to  pay  this 
de1)t,  for  a  sufficient  consideration  advanced  ;  if  C  was  not  originally 
a  party  to  the  arrangement  between  A  and  B  in  the  creation  of  the 
debt  of  $100,  nor  lialjle  for  its  payment,  it  is  evident  that  the  promise 
of  C  to  pay  it  is  an  original  promise,  in  the  sense  that  it  is  his  first 
promise  ;  but,  although  it  is  an  original  promise,  it  is  none  the  less  a 
promise  to  pay  the  debt  of  A,  a  third  person,  and,  therefore,  directly 
within  the  language  and  the  spirit  of  the  statute. 

In  such  cases,  it  is  useless  to  determine  whether  the  promise  is  an 
original  one  or  not,  so  long  as  it  is  clear  that  it  is  a  promise  to  answer 
for  the  debt,  etc.,  of  another  person. 

The  term  collateral  promise,  properly  signifies  one  which  runs  with 
another  promise,  and  as  an  auxiliary  or  guaranty.  But  the  statute  does 
not  use  this  word,  and  the  language  of  the  statute  is  not  synonymous 
■with  the  word  "  collateral." 

It  is  true,  that  in  some  instances,  the  word  "  collateral "  -will  prop- 
erly express  the  nature  of  a  given  promise  ;  but,  that  does  not  by  any 
means  show  that  the  word  is  synonymous  in  all  instances.  If  A  is 
about  to  purchase  goods  of  B,  and  C  is  present  at  the  time,  and  prom- 
ises B  that  he  will  pay  for  the  goods  delivered  to  A  if  he  does   not 
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pay  for  them  ;  this  may  be  said  to  be  a  collateral  promise  with  that  of 
A  to  pay  for  the  goods.  And,  in  this  instance,  it  is  also  a  promise  to 
pay  for  the  default  or  miscarriage  of  another  person.  But,  it  is  also 
an  original  promise,  because  it  is  the  first  promise ;  so  that  it  is  literally 
an  original  promise  as  well  as  a  collateral  one.  It  is  evident,  however, 
that  the  courts  need  not  decide  whether  such  a  promise  is  an  original 
or  a  collateral  one  ;  since  it  is  sufficient  to  determine  that  it  is  a  promise 
to  answer  for  the  default  of  another  person,  wiiich  renders  it  void  unless 
in  writing. 

The  word  "collateral"  has  been  generally  used  by  the  courts  to  signify 
a  promise  which  is  not  for  the  liability  of  the  promisor,  but  for  the 
debt,  etc.,  of  another  person,  and  in  that  sense  it  wiU  not  lead  to  the 
errors  which  have  arisen  from  an  improper  use  of  the  word  "original." 
The  improper  use  of  these  words  as  substitutes  for  the  statute  language 
naturally  led  to  another  error,  which  is  of  most  mischievous  conse- 
quence in  its  effects  upon  the  construction  of  the  statute.  It  is  familiar 
legal  learning  that,  at  the  common  law,  and  before  the  statute  of  frauds 
was  enacted,  a  promise  by  one  person  to  pay  the  debt  of  another  woidd 
not  be  binding,  whether  verbal  or  written,  unless  there  was  a  considera- 
tion to  support  the  promise.  The  statute  of  frauds  has  merely  required 
that  the  promise  and  the  consideration  for  such  promises  shall  be  stated 
in  writing,  and  be  subscribed  by  the  party  to  be  charged  upon  such 
promise.  But  the  statute  does  not  require  this  unless  the  promise  made 
is  one  which  assumes  to  answer  for  the  debt  of  another  person.  If  the 
promise  is  made  by  a  person  for  the  payment  of  his  own  debt,  the 
statute  does  not  apply.  The  fallacy  wliich  the  word  original  promise 
causes  is,  therefore,  evident ;  because,  if  the  courts  hold  that  every 
original  promise  is  valid,  because  it  is  not  within  the  statute,  it  is  clear 
that  every  promise  which  one  person  makes  on  assuming  to  pay  the 
debt,  etc.,  of  another  person,  is  in  one  sense  an  original  promise,  and  it 
must,  therefore,  be  valid  because  it  is  an  original  promise.  But  this  is 
not  all,  for  the  error  was  carried  still  further.  If  an  original  promise 
was  founded  upon  a  new  consideration  advanced  to  the  promisor,  or  for 
any  other  sufficient  consideration,  it  was  called  an  original  agreement 
and  not  within  the  statute.  Two  material  considerations  are  overlooked 
in  such  a  construction  of  the  statute,  for,  in  the  first  place,  the  new 
consideration  is  nothing  more  than  the  common  law  required  before 
the  statute,  and  in  the  second  place,  though  the  promise  is  original  in 
the  sense  that  it  is  the  first  promise  of  the  promisor,  it  is  not  the  less 
a  promise  to  answer  for  the  debt,  etc.,  of  another  person,  and  there- 
fore directly  within  the  statute.  Every  promise  which  one  person 
makes  to  answer  for  the  debt,  etc.,  of  another  person,  is  a  new  or  origi* 
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nal  agreement  on  his  part,  and  it  is  not  binding  unless  it  is  founded 
upon  a  sufficient  legal  consideration.  But  the  statute  of  frauds  adds  to 
this  that  the  promise  and  the  consideration  must  be  evidenced  by  a 
written  subscribed  agreement.  The  time  of  making  the  promise  is  not 
in  the  least  material,  if  the  promise  is  clearly  one  to  answer  for  the 
debt,  etc.,  of  another  person.  The  promise  may  be  made  before  the 
debt  of  the  principal  is  created,  or  at  the  same  time,  or  subsequently 
to  it,  but  the  same  rule  of  construction  applies  in  each  case. 

A  promise  to  pay  the  future  del^t  of  another  person  which  has  not 
yet  been  contracted,  is  none  the  less  a  promise  to  pay  the  debt  of  a 
third  person ;  and  so  of  a  promise  which  is  made  at  the  time  the  debt 
is  created,  or  of  one  made  subsequent  to  its  creation.  Two  classes  of 
cases  may  be  noticed  here  to  prevent  an  erroneous  impression  in  rela- 
tion to  what  has  been  said,  though  they  will  be  more  fully  explained  in 
a  subsequent  place.  If  A  promises  to  pay  a  merchant  for  certain 
goods,  if  he  will  sell  them  to  B  and  B  does  not  pay  for  them,  this 
will  be  a  good  ground  of  action  against  A,  if  the  promise  is  reduced 
to  writing,  and  the  merchant,  on  the  faith  of  the  promise,  furnishes 
the  goods  to  B  who  does  not  pay  for  them.  So,  if  A  requests  a 
merchant  to  deliver  goods  to  B,  and  A  orders  them  charged  to  him- 
self, in  this  case  he  is  liable,  because  the  sale  of  the  goods  is  to  himself, 
although  the  delivery  of  them  is  to  another  person  by  his  orders. 
Yol.  1,  pp.  90,  91,  92,  93. 

The  construction  which  the  courts  have  sometimes  given  to  the 
statute  has  promoted  the  very  mischief  which  the  enactment  of  the 
statute  was  designed  to  prevent.  The  obvious  intent  of  the  statute  is, 
that  no  person  shall  be  made  liable  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person  unless  his  promise  is  reduced  to  writing 
and  subscribed  by  him,  and  also  that  the  ■«Titten  promise  shall  show  a 
consideration  for  the  promise.  If  the  intent  of  the  statute  is  carried 
into  effect,  there  will  be  little  danger  of  frauds  and  perjuries  in 
charging  one  person  with  the  debts,  etc.,  of  another ;  and  the  reason  is 
obvious,  since  there  must  be  a  written  subscribed  promise  produced 
before  the  plaintiff  can  recover ;  so  that  forgery  must  be  added  to 
fraud  and  perjury  before  any  person  can  be  in  danger  of  being  com- 
pelled to  pay  the  debt,  or  answer  for  the  default  or  miscarriage  of 
another.  But,  if  the  construction  as  to  original  promises  is  to  obtain, 
as  it  has  been  applied  in  some  cases,  the  statute  is  a  mere  dead  letter,  so 
far  as  its  value  relates  to  a  prevention  of  frauds  and  perjuries. 

Under  such  a  rule,  no  fraudulent  plaintiff  would  claim  that  the 
defendant  was  liable  upon  a  promise  to  answer  for  the  debt,  etc.,  of  a 
third  person,  because,  in  that  case,  a  written  subscribed  promise  would 
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be  irdlspcnsable  to  a  recovery ;  for  it  is  clear  that  an  express  verbal 
p]-omise  would  uot  make  the  defeudaiit  liable. 

But,  if  it  is  established  as  a  rule  of  law,  that  a  promise  to  pay  the  ex- 
isting debt  of  another  can  be  enforced  through  the  medium  of  an 
original,  verbal  promise,  founded  upon  a  new  consideration,  the  value 
of  the  statute  must  be  materially  impaired  if  not  rendered  entirely 
inoperative.  Suppose  that  A  should  trust  B  with  goods,  which  are 
not  paid  for  by  B  as  he  agreed,  it  is  clear,  from  all  the  cases,  that  C 
could  not  be  made  liable  upon  a  verbal  promise  to  A  that  he  would 
pay  for  the  goods  if  B  did  not.  If,  however,  the  rule  is  established 
that  C  may  be  made  liable  to  A  upon  the  verbal  promise  to  pay  the 
debt  of  B,  if  the  promise  is  founded  upon  a  new  consideration,  the 
statute  is  effectually  repealed  by  judicial  construction,  because  that 
was  the  rule  at  the  common  law  before  the  statute  was  enacted  ;  and 
the  sole  object  of  the  statute  was,  to  require  such  agreements  to  be 
reduced  to  Avriting.  Such  a  construction  would  let  in  all  the  mischiefs 
which  the  statute  would  prevent  if  it  was  carried  into  effect  according 
to  its  actual  intent.  There  would  be  nothing  to  j)i'event  the  grossest 
frauds  and  perjuries  in  proving  those  so-called  original  promises,  and 
those  new  considerations,  which  would  be  made  available  whenever  it 
was  desired  to  charge  one  man  with  the  payment  of  a  debt  due  from 
another.  From  the  foregoing  remarks,  it  is  evident  that  the  words 
"  original "  and  "  collateral  "  ought  never  to  be  used  as  a  test  to  deter- 
mine whether  a  given  case  is  void  by  the  statute ;  but,  that  the  sole 
inquiry  should  be,  is  the  promise  one  which  assumes  to  answer  for  the 
debt,  default  or  miscarriage  of  another ;  if  it  is,  the  promise  is  void 
unless  reduced  to  writing  and  subscribed  by  the  party  to  be  charged 
upon  it.  See  opinion  of  court  in  Mallory  v.  Gillett,  21  N.  Y.  (7 
Smith)  414,  415,  416.  The  cases  which  have  been  decided  in  relation 
to  this  statute  are  very  numerous,  and  there  are  several  of  them  which 
are  not  consistent  with  other  decisions  nor  with  the  statute  itself.  No 
attempt  will  be  made,  therefore,  to  reconcile  conflicting  decisions,  and  no 
more  cases  will  be  cited  than  are  sufficient  to  show  what  the  settled 
rules  of  construction  are  in  relation  to  the  different  classes  of  cases 
decided.  The  remarks  which  have  been  made  would  seem  to  suggest 
the  true  test  of  the  value  of  a  decision  which  turned  upon  the  words 
"original"  or  "collateral"  j)romise. 

That  class  of  cases  which  stands  upon  the  principle  that  a  verbal 
promise  to  pay  an  existing  debt  of  another  person  is  valid  if  founded 
upon  a  new  consideration,  cannot  be  supported  unless  the  statute  is  dis- 
regarded. To  illustrate :  suppose  that  A  owes  B  a  debt  which  has 
been  due  for  a  year,  and  that  C,  in  consideration  of  one  dollar  paid  to 
YoL.  VII.— 3 
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him  l)j  B,  the  creditor,  verbally  promises  to  pay  the  debt  of  A,  it  is 
entirely  clear  that  this  promise  is  one  for  the  payment  of  the  debt  of 
another  person,  and  therefore  void.  There  can  be  no  doubt  but  that 
the  agreement  would  be  binding  if  it  were  reduced  to  writing  and  sub- 
scribed by  C,  since  the  consideration  is  legally  sufficient.  But,  a  con- 
sideration may  consist  of  something  else  than  a  benelit  to  the  promisor  ; 
for  a  detriment  to  the  person  to  whom  the  promise  is  made  is  as  valid 
as  one  in  wh'eh  the  promisor  is  benefited.  Vol.  1,  pp.  90,  91,  92,  93. 
And  if  a  creditor  should  forbear  the  collection  of  a  debt  of  his  debtor, 
at  the  request  of  a  third  person,  who  should,  in  consideration  thereof, 
promise  to  pay  the  debt,  this  would  be  a  sufficient  consideration  to 
make  such  third  person  liable ;  but  this  new  consideration  would  not 
make  a  verbal  promise  binding  within  the  statute. 

The  law  does  not  show  any  partiality  for  any  particular  consideration 
for  a  promise,  if  the  particular  consideration  is  a  legal  and  sufficient 
one.  And,  therefore,  there  is  not  in  reality  any  difference  in  principle 
as  to  consideration,  whether  it  is  a  benefit  to  the  promisor,  or  a  detri- 
ment to  the  promisee.  Any  consideration  which  is  sufficient  to  sustain 
a  promise  to  do  any  other  act,  is  equally  valid  to  sustain  a  promise  to 
pay  the  debt  of  a  third  person.  But  that  still  leaves  the  statute  in  full 
force,  which  requires  that  the  promise  shall  be  in  writing,  and  showing 
a  consideration,  etc.,  or  it  is  void.  There  are  some  cases  in  which  the 
effect  of  a  verbal  promise  is  to  pay  the  debt  of  a  third  person,  and  in 
which  the  promise  is  held  to  be  binding  although  it  is  merely  verbal. 
Suppose  that  A  is  indebted  to  B  in  the  sum  of  one  hundred  dollars, 
and  that  A  then  sells  and  delivers  a  horse  to  C,  who  in  consideration 
of  the  horse  promises  verbally  that  he  will  pay  one  hundred  dollars  to 
B ;  the  agreement,  if  performed,  would  be  to  pay  the  debt  due  from 
A  to  B,  and  it  may  be  said,  that  the  verbal  promise  of  C  was  to  pay 
the  debt  which  A  owed  to  B.  This,  however,  is  not  strictly  the  real 
character  of  the  promise.  It  is  true  that  one  effect  of  a  performance 
of  the  promise  would  be  the  payment  of  that  debt ;  but  that  is  not  a 
full  statement  of  the  transaction.  For  C,  by  the  purchase  of  the 
horse,  created  a  debt  against  himself  in  favor  of  A,  which  he  was 
legally  bound  to  pay  to  some  one,  and  the  law  permits  the  payment  to 
be  made  to  such  person  as  A  may  designate.  For  this  reason  an  action 
may  be  maintained  by  B  against  C,  to  recover  the  purchase-price  of 
the  horse,  although  the  effect  of  such  transaction  is  to  satisfy  the  debt 
due  from  A  to  B.  And  such  an  action  could  also  be  maintained  by 
B  against  C,  although  there  were  no  debt  due  from  A  to  B.  The 
practical  result  of  such  agreements  is,  that  the  party  promising  merely 
pays  his  own  debt  in  a  particular  manner,  and  the  fact  that  it  happens 
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to  pay  the  debt  ot  a  third  person  does  not  invahdate  the  transac- 
tion. 

And  it  is  settled  by  numerous  cases,  that  when  a  debtor  sells  prop- 
erty, or  delivers  money  to  a  third  person,  in  consideration  that  he  will 
pay  an  agreed  sum  to  the  creditor  of  such  debtor,  such  transaction  is 
valid  and  the  creditor  may  recover  the  sum  agreed  upon.  Barker  v. 
Bucklin.'l  Denio,  45  ;  Lawrence  y.  Fox,  20  N.  Y.  (6  Smith)  268; 
Wyman  v.  Smith,  2  Sandf.  331 ;  Farley  v.  Cleveland,  4  Cow.  432  ; 
S.  C,  9  Cow.  639  ;  Ellwood  v.  Monk,  5  Wend.  235  ;  Stillwell  v.  Otis, 
2  Hilt.  148  ;  Seaman  v.  Hasbrouck,  35  Barb.  151.  Yol.  1,  pp.  103, 
104. 

But  an  agreement  with  a  creditor  by  a  third  person,  that  he  will  pay 
a  debt  due  from  the  debtor  of  such  creditor  is  void,  unless  it  is  reduced 
to  writing,  although  there  may  be  a  new  and  sufficient  consideration 
for  the  promise,  if  such  consideration  moves  from  the  creditor  or  any 
other  person  than  the  debtor.  Jackson  v.  Raynor,  12  Johns.  291 ; 
Simpson  V.  Patten,  4  Johns.  422  ;  Watson  v.  Randall,  20  Wend.  201 ; 
Stern  v.  Drinker,  2  E.  D.  Smith,  401  ;  Darlington  v.  McCunn,  id. 
411 ;  State  Bank,  etc.,  v.  Mettler,  2  Bosw.  392.  In  this  section,  and 
the  one  which  follows  it,  some  of  the  cases  will  be  cited  which  seem 
to  have  been  influenced  by  the  words  "  original  "  and  "  collateral." 

A  promise  by  a  third  person  to  assume  and  pay  a  sum  due  to  the 
plaintiff  in  consideration  of  the  discharge  of  the  original  debtor  is  an 
original  and  not  a  collateral  promise,  and  need  not  be  in  writing. 
Wood  V.  Corcoran,  1  Allen  (Mass.),  405 ;  Warren  v.  Smith,  24  Tex. 
484;  Yale  v.  Fdgerton,  14  Minn.  194;  Britton  v.  Angier,  48  N. 
H.  420 ;  Brown  v.  Brown,  47  Mo.  130 ;  4  Am.  Rep.  320 ;  Barker 
V.  Bradley,  42  N".  Y.  (3  Hand)  316.  So,  too,  when  one  undertakes 
to  pay  the  debt  of  another,  and  the  motive  of  the  promise  is  that, 
by  making  such  payment,  he  will  also  discharge  his  own  debt,  the 
undertaking  is  not  within  the  statute  of  frauds,  and  need  not  be  in 
writing.  Besshears  v.  Rowe,  46  Mo.  501 ;  Tihbetts  v.  Flanders,  18 
:N".  H.  284 ;  Goetz  v.  Foos,  14  Minn.  265  ;  Cotterill  v.  Stevens,  10  Wis. 
422.  A  request  to  one  to  work  for  the  benefit  of  a  third  party,  or  to 
furnish  material  to  a  third  party,  and  a  promise  to  pay,  form  an  original, 
not  a  collateral,  promise.  Brown  v.  George,  17  N.  H.  128  ;  Weyand 
v.  Crichfield,  3  Grant  (Penn.),  113.  And  when  the  owner  of  a  note 
as  part  of  the  terms  of  sale  thereof,  guarantees  its  payment,  his  con- 
tract is  not  within  the  statute  of  frauds,  for  the  reason  that  the  promise 
is  made  upon  a  new  and  original  consideration  moving  between  the 
creditor  and  the  party  promising,  in  an  independent  dealing  between 
them.     Wyman  v.  Goodrich,  26  Wis.  21;    Dauber  v.  Blackney,  38 
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Barb.  (N.  T.)  432;  Cardell  v.  McNeil,  21  N.  Y.  (7  Smith)  336; 
Mobile,  etc.,  R.  R.  Co.  v.  Jones,  57  Ga.  198. 

It  is  often  difficult  to  ascertain  from  the  mere  words  of  a  promise 
whether  it  was  a  collateral  or  an  original  undertaking,  and  courts  muafc 
rely  upon  the  particular  circumstances  of  each  case.  Reed  v.  Hol- 
comh,  31  Conn.  360.  A  promise  by  a  widow  that  if  a  creditor  of  her 
husband's  estate  will  forbear  to  file  his  claim  against  the  estate,  or  col- 
lect it  from  the  assets,  she  herself  will  pay  it,  is  an  original  undertak- 
ing, and  need  not  be  in  writing.  Crawford  v.  King,  54  Ind.  6.  And 
generally  it  may  be  said  that  when  the  evidence  makes  a  case  of  sales 
wholly  on  the  authority,  written  or  verbal,  of  the  defendant,  and  wholly 
on  his  credit  from  first  to  last,  he  is  an  original  debtor,  and  the  law  of 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  another,  is 
not  applicable.     McLendon  v.  Frost,  57  Ga.  448. 

A  land-owner,  who  had  engaged  with  a  cropper  upon  his  land,  to  make 
him  certain  advances,  promised  a  third  person  that,  if  the  latter  would 
ihake  advances  to  the  cropper,  he,  the  land-owner,  would  be  responsible 
for  them  and  it  was  held  that  the  promise  need  not  be  in  writing. 
Neal  V.  Bellamy,  73  N.  C.  384. 

If  a  surety  in  an  obligation,  by  making  a  promise  of  indemnity,  pro- 
cures another  person  to  become  surety  with  him  in  the  instrument,  this 
promise  is  not  void  under  the  statute  of  frauds,  because  not  in  writing  ; 
for  the  indemnity  is  promised  against  the  promisor's  own  default. 
Ferrell  v.  Maxwell,  28  Ohio  St.  383  ;  22  Am.  Eep.  393. 

A  parol  agreement  by  a  grantee  to  pay  a  mortgage  on  the  premises 
conveyed  to  him  is  valid.  Iluyler  v.  Ativood,  26  N.  J.  Eq.  504. 
A7ite,  p.  8,  §  4.  So  where  one  who  has  an  interest  to  procure  an 
attachment,  which  has  been  issued  against  another  person,  to  be  dis- 
charged, promises  to  pay  the  debt,  as  a  consideration  for  a  discharge, 
and  the  attachment  is  discharged  accordingly,  this  is  an  original 
undertaking,  and  need  not  be  in  writing  under  the  statute  of  frauds. 
Hedges  v.  Strong,  3  Oreg.  18.     Ante,  p.  8,  §  4. 

A  parol  agreement  by  a  purchaser  of  property  in  consideration 
thereof  to  pay  certain  debts  of  his  vendor  is  an  independent  promise, 
not  collateral  to  the  liability  of  the  vendor,  and  not  within  the  statute 
of  frauds.  Wilson  v.  Bevans,  58  111.  233.  A  promise  to  pay  a  physi- 
cian for  professional  services  to  be  rendered  in  treating  a  third  person 
is  an  original  undertaking  and  not  a  promise  to  answer  for  the  debt  of 
another  which  must  be  in  writing.  Eddy  v.  Davidson,  42  Vt.  56. 
The  promise  of  one  creditor  to  pay  the  claim  of  another  against  their 
mutual  debtor,  in  consideration  of  the  forbearance  of  the  latter  to  con- 
test the  validity  of  a  judgment  obtained  by  the  former  against  the 
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debtor,  is  an  original  undertaking,  and  not  within  the  statute  of  frauds. 
Smith  Y.  Eogers,  35  Vt.  (6  Shaw)  140. 

Wliere  one  promises  to  repay  to  another  a  share  of  the  expenses 
which  he  may  incur  in  a  suit  brought  at  the  instance  of  tlie  promisor, 
and  in  reliance  upon  his  promise,  and  for  the  mutual  interest  of  the 
parties,  such  promise  is  not  within  the  statute  of  frauds,  as  being  'a 
promise  to  pay  the  debt  of  another  person.  Dorwin  v.  Smith,  35  Yt. 
(6  Shaw)  69. 

The  sufficiency  and  validity  of  parol  promises,  as  original  and  inde- 
pendent contracts,  to   exclude  the  operation  of  tlie  statute  of  frauds, 
was  determined  in  the  following  cases  depending  on  particular  facts. 
Gridley\.  Capen^  Y2  111.  11 ;  Studhaker  y.  Cody,  54  Ind.  586;  Potter 
V.  Broion,   35  Mich.  274 ;    Threadgill  v.  McLendon,  76  N.  C.   24 
Whitman  v.  Bryant,  49  Vt.  512 ;  Wallcer  v.  Hill,  119  Mass.  249 
Booth   v.    Eighmie,    60  N.  Y.   (15  Sick.)  238;  19   Am.    Rep.  171 
Townsend  y.  Long,  77  Penn.  St.  143  ;  18  Am.  Rep.  438. 

A  written  agreement  of  the  defendants  to  pay  for  certain  bricks  to 
be  delivered  to  a  third  person,  who  had  contracted  to  build  a  house  for 
them,  is  an  original  promise.     Glidden  v.  Child,  122  Mass.  433. 

§  10.  Collateral  promises.  See  ante,  p.  13,  §  9,  as  to  the  terms 
original  and  collateral.  To  constitute  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person  within  the  meaning 
of  the  statute  of  frauds,  the  promise  must  be  a  collateral  one ;  there 
must  be  in  existence  an  original  liability  upon  which  the  collateral 
promise  is  founded.  Yale  v.  Edgerton,  14  Minn.  194 ;  White  y.  Solo- 
inonsky,  30  Md.  585.  In  order  to  make  a  promise  collateral,  so  as  to 
bring  it  within  that  provision  of  the  statute  which  requires  a  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  to  be  in  writ- 
ing, the  party  for  whom  the  promise  is  made  must  be  liable  to  the 
party  to  whom  it  is  made.  Boykin  v.  Dohlonde,  37  Ala.  577 ;  Downey 
Y.  Hinchman,  25  Ind.  453.  Whether  an  agreement  is  original  or  col- 
lateral is  to  be  determined,  not  by  the  particular  language  used,  but 
upon  all  the  evidence  in  the  case.  Blank  v.  Dreher,  25  111.  331.  And 
where  the  main  issue  is  whether  it  was  a  direct,  or  a  collateral  under- 
taking, and  the  evidence  is  chiefly  oral  and  not  absolutely  distinct  in 
terms,  or  consistent  in  its  different  parts,  it  should  be  submitted  to  the 
jury  under  proper  instructions  to  determine  the  question,  and  not  as- 
sumed to  be  decided  by  the  court.  Perkins  v.  Hinsdale,  97  Mass. 
157. 

The  promise  of  a  railway  company  to  pay,  out  of  what  it  may  become 
indebted  to  a  contractor  for  work  on  its  road,  the  sum  that  such  con- 
tractor may  owe  a  sub-contractor  for  work  done,  is  a  contract  to  pay  the 
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debt  of  another,  whicli  must  be  in  writing.  Laidlou  v.  Hatch,  75  IlL 
11.  So  is  the  promise  of  A  to  0  to  sign  a  certain  bond  to  C  as  surety 
of  B,  for  the  return  of  certain  United  States  bonds,  if  C  would  loan 
them  to  B,  upon  which  promise  C  has  relied,  and  accordingly  loaned 
the  bonds  to  B.  Hayes  v.  Burhham.,  51  Ind.  130.  So  is  a  promise 
to  pay  the  debt  of  another,  if  not  paid  by  himself,  notwithstanding  the 
creditor  is  thereby  induced  to  suffer  the  debtor  to  leave  the  State  with- 
out paying  the  debt,  taking  his  property  with  him.  Gillfillan  v.  Snow, 
51  Ind.  305.  So  is  a  promise  by  one  to  be  responsible  and  stand  good 
for  the  payment  by  another  of  wages  that  may  accrue  from  the  latter  to 
the  person  to  whom  the  promise  is  made.  Miller  v.  Neiliaus,  51  Ind. 
401.  So  is  an  engagement  to  indemnify  sureties  against  loss  or  liability; 
and  such  an  engagement,  when  made  in  writing  in  the  name  of  one 
party,  and  purporting  on  its  face  to  bind  no  other,  can  no  more  be 
shown  by  parol  to  be  in  fact  the  undertaking  of  a  different  party,  than 
could  such  a  liability  be  originally  created  by  parol.  First  Nat.  Bank 
V.  Bennett,  33  Mich.  520.  An  officer  or  stockholder  in  a  corporation 
is  not  personally  liable  for  goods  sold  and  delivered,  on  the  ground  that 
he  promised  to  see  the  bill  paid,  unless  his  promise  is  in  writing ;  nor  on 
the  ground  that  he  stated  that  the  corporation  was  solvent  when  it  was 
not,  if  his  statement  was  made  in  good  faith.  Searight  v.  Payne,  2 
Tenn.  Ch.  175.  A  parol  promise  to  pay  for  goods  sold  to  B,  if  B  did 
not  pay  for  them,  though  made  before  the  delivery  of  the  goods,  is  a 
collateral  undertaking  within  the  statute.  Jones  v.  Cooper,  Cowp.  227 ; 
Matson  V.  Wharam,  2  T.  R.  80 ;  Feckham  v.  Faria,  3  Doug.  13  ; 
Swift  V.  Pierce,  13  Allen  (Mass.),  136 ;  McDonell  v.  Dodge,  10  Wis. 
106.  A  promise  to  pay  an  existing  debt,  if  the  debtor  does  not  pay 
it,  is  within  the  statute.     Dufolt  v.  Gorman,  1  Minn.  301. 


ARTICLE  in. 

CONTKACTS   IN    CONSIDEEATIGN    OF    MARRIAGE. 

Section  1.  lu  general.  The  statute  of  frauds  as  to  contracts  made 
in  consideration  of  marriage  does  not  make  them  void,  if  they  are  not 
in  writing,  but  merely  prohibits  or  prevents  an  action  on  them.  If  they 
have  been  executed,  the  rights  of  property  acquired  under  them  are  just 
as  sacred  as  if  the  contracts  had  been  made  and  signed  by  the  parties. 
Crane  v.  Cough,  4  Md.  316.  And  a  promise  to  marry,  in  considera- 
tion of  a  similar  promise  by  the  other  party,  is  not  within  the  statute 
of  frauds.  Clark  v.  Pendleton,  20  Conn.  495  ;  Withers  v.  Richardson, 
h  Monr.  94.     It  only  embraces  agreements  to  pay  marriage  portions. 
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And  such  agreements  must  be  wholly  reduced  to  writing ;  the  consid- 
eration as  well  as  the  promise  must  be  in  writing.  Ogden  v.  Ogden, 
1  Bland,  284.  A  inarriage  hrokage  contract  is  void  on  grounds  of 
public  policy.     Crawford  v.  Russell,  62  Barb.  92. 

§  2.  What  are  such  contracts.  The  statute  of  frauds  is  never  al- 
lowed as  a  protection  to  frauds,  or  as  the  means  of  seducing  the  unvary 
into  false  confidence  to  their  injury.  The  doctrine  that  the  statute 
applies  to  agreements  in  consideration  of  marriage,  where  reliance  is 
placed  solely  on  the  honor,  word  or  promise  of  the  party,  is  restricted  to 
cases  of  marriage,  and  does  not  apply  to  cases  where  there  has  been 
a  part  performance  on  the  other  side.  Jenkins  v.  Eldredge,  3  Story, 
181.  Although  marriage  is  not  per  se  apart  performance  of  an  ante- 
nuptial marital  contract,  sufficient  to  take  it  out  of  the  statute  of  frauds, 
yet  it  is  a  sufficient  consideration  for  such  a  contract,  and  one  which 
courts  regard  with  favor.     Crane  v.  Gough,  4  Md.  316. 

A  promise  to  marry,  after  the  defendant's  return  from  a  contemplated 
voyage,  on  which  it  was  exj)ected  he  would  be  absent  eighteen  months 
or  more,  is  not  within  the  statute  as  an  "  agreement  not  to  be  performed 
within  one  3^ear  from  the  making  thereof."  Clark  v.  Pendleton,  20 
Conn.  495.  But  a  contract  to  marry  within  five  years  is  within  the 
l^GW  Hampshire  statute  of  frauds,  and  should  be  in  writing.  Derby  v. 
Phdps,  2  ]Sr.  H.  515. 

An  ante-nuptial  contract,  wliereby  a  woman  owning  lands  promises 
a  man  that,  if  he  will  marry  her,  and  will  make  certain  improvements 
on  the  lands,  she  will  convey  the  lands  to  him,  is  an  agreement  in 
consideration  of  marriage,  which,  by  the  Ohio  statute  of  frauds,  must 
be  in  writing.  The  fact  that  spending  money  upon  improvements 
enters  into  the  consideration  does  not  take  the  case  out  of  the  statute. 
Nor  is  the  marriage  or  the  making  of  the  improvements  a  part  per- 
formance, such  as  takes  the  case  out  of  the  statute.  Henry  v.  Henry, 
27  Ohio  St.  121. 

§  3.  Wheu  tlie  contract  is  valid.  To  prevail  against  a  plea  of  the 
statute  of  frauds,  the  proof  of  an  ante-nuptial  agreement  between  the 
parents  of  the  parties  about  to  be  married  must  be  clear  and  positive 
of  a  contract  certain  and  concluded.  Stoddert  v.  Tuck,  4  Md.  Ch. 
Decis.  475.  To  a  parol  agreement  by  a  father  to  convey  property  in 
consideration  of  the  marriage  then  contemplated  of  his  daughter,  fol- 
lowed by  delivery  of  possession  to  the  husband  after  the  marriage,  the 
statute  of  frauds  cannot  be  set  up  by  way  of  defense.  Such  a  contract 
would  be  decreed  to  be  specifically  performed.  Suraome  v.  Plnniger, 
17  Eng.  L.  &  Eq.  212;  S.  C,  3  De  G.  Mac.  &  G.  571  ;  17  Jur.  106- 
22  L.  J.  Chanc.  419. 


24  FRAUDS,  STATUTE  OF. 

A  niaiTiage  contract,  providing  for  the  disposition  of  the  property  of 
the  parties  to  their  respective  heirs,  is  one  which  may  be  performed 
within  a  year,  and  therefore  is  not  within  the  statute  of  frauds.  Hough- 
ton- V.  Houghton,  14  Ind.  505. 

An  executed  parol  ante-nuptial  agreement,  that  the  husband  shall 
have  the  wife's  notes  and  bonds,  and  allow  her  the  interest  thereon  for 
pin-money,  is  valid,  and  will  enable  the  husband's  representatives  to 
defend  their  possession  of  such  bonds  and  notes  against  the  representa- 
tives of  the  wife,  although  the  husband  had  not  reduced  them  into 
possession  by  virtue  of  his  marital  rights.     Crane  v.  Gough,  4  Md.  316- 

§  4.  When  the  contract  is  void.  A  parol  agreement  that,  in  con- 
sideration of  marriage,  a  woman  will  release  a  judgment  she  has 
recovered  against  a  man,  is  within  the  statute  of  frauds  and  void,  and 
the  celebration  of  the  marriage  is  not  such  a  part  performance  of  the 
contract  as  takes  it  out  of  the  statute.  Flenner  v.  Flenner,  29  Ind. 
564.  Marriage  is  not  a  sufficient  part  performance  of  a  contract  made 
in  consideration  of  marriage,  to  take  the  contract  out  of  the  statute  of 
frauds.  Brown  v.  Conger,  8  Hun,  625 ;  Dggert  v.  Remerschneider, 
32  N.  Y.  (5  Tiff.)  629.  So  where,  previously  to  a  marriage,  the  in- 
tended husband  and  wife  agreed  in  writing  that  the  husband  should 
have  the  wife's  property  for  his  life,  he  paying  her  £80  pin-money, 
and  that  she  should  have  it  after  his  death  ;  and  they  gave  instructions 
for  such  a  settlement,  which  was  prepared  accordingly,  when  they 
agreed  to  have  no  settlement,  the  husband  promising  as  the  wife 
alleged  to  make  a  will  giving  her  her  property  ;  and  the  marriage  took 
place  accordingly,  and  the  husband  made  a  will  accordingly,  but 
afterward  made  a  different  will,  it  was  held  that  there  had  been  no  j)art 
performance  to  take  the  case  out  of  the  statute  of  frauds,  which  requires 
agreements  in  consideration  of  marriage  to  be  in  writing.  Caton  v. 
Caton,  L.  R.,  1  Ch.  137 ;  S.  C,  L.  R.,  2  H.  L.  127. 

A  marriage  contract  providing  for  the  disposition  of  the  property  of 
the  parties  to  their  respective  heirs  is  one  which  may  be  performed 
within  a  year,  and  therefore  is  not  within  the  statute  of  frauds.  Hough- 
ton V.  Houghton,  14  Ind.  505. 

A  parol  agreement  in  contemplation  of  marriage,  securing  the  inten- 
ded wife's  property  to  her  separate  use,  and  releasing  her  claim  to 
dower,  etc.,  is  "  on  consideration  of  marriage,"  and  is  void  under  the 
statute.  Finch  v.  Finch,  10  Ohio  St.  501.  And  although  a  fraud 
was  intended  at  the  tune  of  the  promise,  a  court  of  chancery  can  give 
no  relief.     Hackney  v.  Hachney,  8  Humph.  452. 

A  parol  ante-nuptial  promise  by  a  husband,  to  hold  money  belonging 
to  his  wife  at  the  time  of  marriage  as  her  trustee,  and  to  invest  it  in 
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real  estate  in  her  name  and  for  her  separate  use,  cannot  be  given  in  evi- 
dence to  sustain  a  post-nuptial  settlement  upon  the  wife  as  against 
creditors.      Wood  v.  Savage,  2  Doug.  (Mich.)  316. 

In  Georgia,  an  oral  promise  to  settle  property  upon  an  intended  wife 
is  void.  If  made  after  marriage,  it  is  also  void  for  want  of  a  considera- 
tion. Lloijd  V.  Fulton^  91  U.  S.  (1  Otto)  -179.  See  Bradley  v.  Sad- 
dLr,  54  Ga.  681. 

APwTICLE  lY. 

CONTRACTS    KELATIXG    TO   LAND. 

Section  1.  In  general.  A  title  to  land  by  purchase  can  only  be 
conveyed  by  deed  or  will.  Iletfield  v.  Central  R.  R.  Co.,  5  Dutch. 
(N.  J.)  571 ;  Lingle  v.  Clemens,  17  Ind.  124.  But  see  Thompson  v. 
Elliott,  28  Ind.  55.  The  statute  of  frauds  does  not  declare  parol  con- 
tracts for  the  sale  of  land  void,  but  only  that  no  action  shall  be  brought 
upon  them.  The  vendee  not  in  possession  cannot  recover  possession  by 
suit ;  but  the  vendee  in  possession  will  not  be  ousted  on  the  ground 
of  a  void  contract ;  the  statute  cannot  be  taken  advantage  of  by  the 
plaintiff  to  commit  a  fraud  upon  a  defendant.  Harrow  v.  Johnson,  3 
Mete.  (Ky.)  578. 

Although  an  oral  contract  for  the  sale  of  lands  is  void  by  the  statute, 
yet,  if  the  buyer  has  complied  with  all  the  conditions  of  the  contract, 
and  made  all  the  payments  required  by  its  terms,  he  may  recover 
back  such  payments  if  the  other  party  refuses  to  convey  the  land. 
JelUson  V.  Jordan,  68  Me.  373  ;   Cook  v.  Doggett,  2  Allen,  439. 

Though  the  statute  speaks  only  of  the  sale  of  lands,  yet  contracts  to 
buy  land  for  another  are  ecpially  within  its  operation.  Hocker  v. 
Gentry,  3  Mete.  (Ky.)  463. 

A  parol  agreement  in  respect  to  lands  cannot  be  avoided  in  equity 
on  the  ground  that  it  is  not  in  writing,  where  it  has  been  partly  per- 
formed. Burdick  v.  Jackson,  7  Hun  (I*^.  Y.),  488.  See  Borst  v. 
Zeh,  12  Hun,  315;  Burton  v.  Dufeld,  2  Bates'  Ch.  (Del.)  130; 
Lowry  v.  Tew,  3  Barb.  Ch.  407.  Although  an  oral  contract  for  the 
sale  of  lands  may  be  within  the  provisions  of  the  statute  of  frauds,  yet, 
where  the  purchaser  goes  into  possession  under  the  contract  and 
makes  valuable  improvements,  a  court  of  equity,  to  prevent  a  fraud  by 
the  vendor  in  not  conveying,  will  compel  a  specific  performance  of 
the  agreement.  Burton  v.  Dujjield,  2  Bates'  Ch.  (Del.)  130  ;  Lowry 
V.  Tew,  3  Barb.  Ch.  407.  V^ol.  5,  pp.  799,  800, 801,  802.  Generally  part 
payment  of  the  consideration  money  ^vill  not  take  a  parol  agreement 
for  the  purchase  of  real  estate  out  of  the  statute  of  frauds.  Camjjhell 
YoL.  YII.— 4 
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V.  Camjpbell,  3  Stockt.  (N.  J.)  268;  McGuire  v .  Stevens,  ^2,  Miss. 
724;  2  Am.  Rep.  649.  jSTeither  is  possession,  unless  obtained  under 
tlie  contract,  a  part  performance  thereof.  The  acts  relied  on  to  establish 
part  performance  must  be  clear  and  definite,  and  referable  exclusively 
to  the  contract.  Possession  and  part  payment  together,  under  a  parol 
agreement,  take  it  out  of  the  statute.  Ashrnore  v.  Evans,  3  Stockt,  (N. 
J.)  151.     Vol.  5,  pp.  799,  800,  801. 

So  a  purchaser  of  land  under  a  verbal  contract,  who  has  made  a  par- 
tial payment  therefor  under  such  contract,  and  has  entered  into  pos- 
session by  the  consent  of  the  vendor,  has  such  an  equitable  interest  in 
the  land  that  he  may  lawfully  sever  timber  from  the  freehold,  or  peel 
bark  from  the  trees  thereon ;  and  such  timber  and  bark,  when  so  sev- 
ered from  the  freehold,  become  in  law  the  property  of  the  purchaser, 
and  is  subject  to  attachment  and  execution  at  the  suit  of  his  creditors. 
Pike  V.  Morey,  32  Vt.  (3  Shaw)  37. 

"When  a  deed  to  real  estate  has  been  executed,  or  title  has  in  any  other 
way  passed,  subsequent  agreements  between  vendor  and  vendee,  as  to  the 
pecuniary  liabilities  growing  out  of  the  transaction,  which  do  not  take 
away  or  confer  any  interest  in  the  land,  but  only  determine  the  time 
when  the  parchase-money  becomes  due,  are  not  affected  by  the  statute 
of  frauds.  Negley  v.  Jeffers,  28  Ohio  St.  90  ;  Holland  v.  Hoyt,  14 
Mich.  238;  Nutting  v.  Dickinson,  8  Allen  (Mass.),  540;  Whitbeck  v. 
Whitheck,  9  Cow.  266.  The  Pennsylvania  statute  of  frauds  does  not 
apply  to  the  sale  of  lands  out  of  the  State.  Slegel  v.  Robinson^  56 
Penn.  St.  19. 

An  executory  contract  for  the  sale  of  lands,  after  a  party  has  entered 
and  made  valuable  improvements  upon  the  taitli  of  tlie  contract,  cannot 
be  rescinded  by  parol.  Bowser  v.  Cravener,  56  Penn.  St.  132;  Bti?'- 
ton  V.  Buffield,  2  Bates'  Ch.  (Del.)  130 ;  Lowry  v.  Tew,  3  Barb.  Ch. 
407.  Vol.  5,  p.  800.  And  a  written  agreement  for  the  sale  of  lands  cannot 
be  changed  by  a  parol  alteration  of  the  agreement,  and  evidence  to 
that  effect  is  inadmissible.     Cook  v.  Bell,  18  Mich.  387. 

Parol  contracts  for  the  conveyance  of  land,  although  they  afford  no 
right  of  action,  are  available  to  a  party  in  possession  of  the  land  under 
such  contract  as  a  defense  to  an  action  to  recover  the  land,  if  the  terms 
of  the  contract  are  clearly  established  and  the  defendant  has  performed 
or  been  ready  to  perform  the  contract  on  his  part.  Cotmellison  v.  Cornel- 
Uson,  1  Bush  (Ky.),  149.  But  to  take  a  case  ont  of  the  statute  of  frauds, 
the  parol  contract  must  be  proved  by  clear  and  satisfactory  evidence. 
It  need  not  be  by  a  person  who  was  actually  present  at  the  making  of 
the  contract,  but  may  be  sufficiently  established  by  the  acts  and  decla- 
rations of  the  grantor  alone.     McGibbeny  v.  Bunnaster,  53  Penn.  St. 
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332.  If  the  alleged  contract  is  between  father  and  son,  stronger  evi- 
dence of  the  father's  intention  to  part  with  the  ownership  of  the  prop- 
erty is  required  than  to  prove  parol  contracts  between  strangers  in 
blood.  Ackerman  v.  Fisher,  57  Penn.  St.  457.  An  agreement  to 
surrender  or  release  a  parcel  of  land  mentioned  in  a  contemporaneous 
contract  is  not  a  defeasance,  but  an  agreement  for  a  resale,  and  as 
clearly  within  the  statute  of  frauds  as  an  agreement  to  transfer  any 
other  parcel.     McEwan  v.  Ortman,  34  Mich.  325. 

A  vendor  of  land  cannot  maintain  an  action  to  recover  the  purchase- 
money  on  a  verbal  agreement  of  sale.  Menson  v.  Kaine,  63  Penn. 
St.  335  ;  67  id.  126;  In  an  action  on  a  verbal  contract  by  the  vendee 
against  the  vendor,  the  jury  cannot  give  a  conditional  verdict  to  be 
released  on  the  delivery  of  a  deed.  Id.  In  an  action  for  goods  sold 
and  delivered,  no  recovery  can  be  had,  if  it  appears  that  the  goods 
were  delivered  in  pursuance  of  a  verbal  argreement  that  the  price  w^as 
to  be  paid  by  the  conveyance  of  a  specified  piece  of  land,  by  the  buyer 
to  the  seller,  and  where  the  buyer  is  ready  to  convey.  Galway  v. 
Shields,  m  Mo.  313. 

To  an  action  for  goods  sold,  the  defendant  pleaded  that  he  was  pos- 
sessed of  a  public  house,  and  it  was  agreed  that,  in  consideration  that 
the  defendant  would  give  up  possession  of  the  same,  the  plaintiff  would 
pay  defendant  lOOZ.,  and  discharge  the  defendant  from  the  debt ;  that 
the  plaintiff  paid  the  lOOZ.,  and  the  defendant  quitted  the  house.  The 
agreement  was  not  in  writing  and  it  was  held  that  having  been  exe- 
cuted it  was  receivable  as  evidence  to  prove  the  plea.  LaveryY.  Turley^ 
6  Hurl.  &  Nor.  239. 

The  statute  of  frauds  does  not  embrace  sales  of  lands  made  by 
a  commissioner  under  a  decree  of  court,  and  such  sales  are  valid, 
though  not  in  writing.  WatsorCs  Admr.  v.  Yiolett,  2  Duvall  (Ky.), 
332;"  Warfield  v.  I)(yrsey,  39  Md.  299;  17  Am.  Eep.  562.  But 
a  sale  of  lands  by  auction  is  within  the  English  statute.  'Walker  v. 
Constaljle,  1  B.  &  P.  306 ;  2  Esp.  659.  ISTo  action  can  be  maintained 
to  recover  back  money  or  property  which  has  been  paid  upon  a  verbal 
contract  for  the  purchase  of  land,  if  the  vendor  is  willing  to  execute 
the  contract  on  his  part.  Galway  v.  Shields,  QQ  Mo.  313 ;  Abbott  v. 
Draper,  4  Denio,  51.  But  it  has  been  held  that  a  verbal  agreement 
for  the  pureliasG  of  lands,  with  a  stipulation  that  money  paid  down 
may  be  retained  as  stipulated  damages  if  the  purchaser  fails  to  com- 
plete the  bargain,  is  void  under  the  statute,  and  that  the  money  so  paid 
may  be  recovered  back,  even  though  the  vendor  is  willing  and  offers  to 
convey.  Scott  v.  Bush,  26  Mich.  418  ;  12  Am.  Eep.  311.  If  the  vendee 
had  taken  possession  of  the  land  the  rule  would  be  otherwise.  Id. 

Ap  oral  contract  between  the  owners  of  adjoining  lands   which 
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limits  the  use  which  one  of  the  owners  slioukl  make  of  his  lot,  or  the 
manner  in  which  lie  should  build  upon  or  occupy  it,  is  within  the  stat- 
ute and  void.     Rice  v.  Roberts,  24  Wis.  461  ;  1  Am.  Rep.  195. 

§  2.  What  is  au  interest  in  laud.  Under  a  parol  contract,  no 
permanent  interest  in  land  can  he  acquired,  nor  the  right  at  all  times 
to  enter  upon  it  against  the  consent  of  the  owner.  But  when  the 
owner  of  an  estate  has  by  parol  granted  an  easement  therein,  upon  the 
faith  of  which  the  other  party  has  expended  money  which  will  be  lost 
and  valueless  if  the  right  to  enjoy  such  easement  is  revoked,  equity 
will  compel  the  owner  to  indemnify  him  on  revoking  the  grant.  Dil- 
lion  V.  Crook.  11  Bush  (Ky.),  321.  Though  a  parol  contract  to  grant 
an  easement  in  land  is  void ;  yet  in  certain  cases  the  agreement  will  be 
upheld  as  a  license.     Cayuga  Rij.  Co.  v.  Niles,  13  Hun  (N.  Y.),  170. 

An  unexecuted  verbal  agreement  made  by  a  mortgagee,  for  a  val- 
uable consideration,  to  discharge  a  mortgage  by  a  release,  is,  by  the 
statute  of  frauds,  void.  Leavitt  v.  Pratt,  53  Me.  147  ;  Phillips  v. 
Leavitt,  54  id.  405.  And  see  Millard  v.  Hathavxiy,  27  Cal.  119  ; 
Hogg  V.  Wilkins,  1  Grant's  Cas.  (Penn.)  67. 

Sales  of  growing  timber,  if  not  made  with  a  view  of  immediate  sev- 
erance, are  contracts  for  the  sale  of  an  interest  in  lands  and  therefore 
within  the  statute  of  frauds.  Syff  v.  McCauley,  53  Penn.  St.  206  ; 
Kingsley  v.  Ilolhrook,  45  K.  H.  313 ;  Hutchins  v.  Kinxj,  1  Wall.  (U. 
S.)  53  ;  McGregor  v.  Brown,  10  ^.  Y.  (6  Seld.)  114 ;  Green  v.  Arm- 
strong, 1  Denio,  550 ;  1  Wait's  Law  &  Pr.  639  ;  Scorell  v.  Boxall,  1 
Y.  &  J.  396.  But  a  sale  of  standing  trees  in  contemplation  of  their 
immediate  separation  from  the  soil,  by  either  the  vendor  or  vendee, 
has  been  held  to  be  a  constructive  severance  of  them,  and  they  pass  as 
chattels ;  and,  consequently,  the  contract  of  sale  is  not  embraced  by  the 
statute  of  frauds.  And  this  though  no  definite  time  be  fixed  for  their 
removal.  Byassee  v.  Reese,  4  Mete.  (Ky.)  372.  And  see  Smith  v. 
Surman,  4  M.  &  R.  455  ;  9  B.  &  0.  561 ;  Nettleton  v.  Slkes,  8  Mete. 
34 ;  Ellis  V.  Clark,  110  Mass.  389 ;  14  Am.  Rep.  609  ;  Clafiin  v.  Car- 
Renter,  4  Mete.  580.  The  phrase,  "  in  contemplation  of  immediate 
separation  from  the  soil,"  is  used  to  distinguish  a  sale  of  standing 
trees,  or  growing  crops,  which  passes  no  interest  in  the  land,  except  a 
license  to  enter  upon  it  for  tlie  purpose  of  removing  them,  from  a 
contract  conferrins:  an  exclusive  rio;ht  to  the  land  for  a  time  for  the 
pui'pose  of  making  a  profit  out  of  the  growth  upon  it.  Byassee  v. 
Reese,  4  Mete.  (Ky.)  372.  But  contracts  for  the  sale  of  standing 
timber  are  contracts  for  the  sale  of  an  interest  in  land,  and,  to  be  valid 
imder  the  statute,  must  be  in  writing.  Owens  v.  Lewis,  46  Ii.d.  488 ; 
15  Am.  Rep.  295  ;  Slocum  v.  Seymour,  36  N.  J.  138;  13  Am.  Rep. 
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432.  After  the  sale  of  growing  trees  by  a  valid  deed  they  become 
personal  property,  and  may  be  assigned  by  parol.  Kingsley  v.  IIol- 
hrook,  45  N.  H.  313.  And  it  would  seem  that  a  contract  to  buy, 
cut,  and  carry  away  at  the  purchaser's  convenience  standing  timber, 
amounts  to  a  completed  sale  when  the  trees  are  cut  and  marked. 
Wright  V.  Schneider,  14  Ind.  527. 

A  contract  for  the  sale  of  a  growing  crop  on  lands  's  equally,  with 
one  for  the  sale  of  standing  timber  within  the  statute  of  frauds.  1  "Wait's 
Law  &  Pr.  639  ;  Carrington  v.  Roots,  2  M.  &  W.  248 ;  1  Mur.  &  H. 
14  ;  RodweU  v.  Phillips,  9  M.  &  W.  501 ;  1  D.  (X.  S.)  885  ;  11  L.  J. 
Exch.  217 ;  Falmouth  {Earl)  v.  Thomas,  1  C.  &  M.  89  ;  3  Tyr.  26  ; 
Evans  v.  Roberts,  5  B.  &  C.  829  ;  8  D.  &  R.  611.  But  see  Marshall 
v.  Ferguson,  23  Cal.  65. 

A  tenant  in  fee  of  copyhold  land  within  a  manor,  by  the  custom 
where  trees  growing  on  the  lands  were  the  property  of  the  tenant  in 
fee,  having  let  the  land  to  a  yearly  tenant,  sold  by  parol  to  the  defend- 
ant twenty- two  specific  trees  then  growing  on  the  land,  upon  the  terms 
that  they  were  to  be  cut  down  by  him  and  "  got  away  as  soon  as  pos- 
sible," and  to  be  paid  for  at  a  certain  future  day.  The  defendant 
almost  immediately  entered  upon  the  land  and  cut  down  six  of  the  trees, 
and  sold  to  a  third  person  the  tops  and  stumps  of  several  of  the  trees. 
The  tenant  in  fee  then  gave  notice  to  the  defendant  that  he  forbade 
him  to  enter  on  the  land,  or  cut  down,  or  carry  away  any  of  the  trees, 
and  caused  the  gate  of  the  field  in  which  the  trees  were,  to  be  locked. 
The  defendant  disregarded  this  notice,  cut  down  the  remainder  of  the 
trees,  and  carried  away  the  whole  twenty-two  of  them,  for  this  purpose 
breaking  open  the  locked  gate  ;  and  it  was  held,  that  such  a  contract 
was  not  a  "  contract  for  sale  of  lands,"  etc.  Marshall  v.  Green,  1  L. 
R.  C.  P.  Div.  35  ;  15  Eng.  Rep.  218;  33  L.  T.  (^.  S.)  404 ;  45  L.  J. 
C.  P.  Div.  153  ;  24  W.  R.  175. 

Dower,  before  assignment,  is  "  an  interest  in  lands "  within  the 
statute  of  frauds.  Finch  v.  Finch,  10  Ohio  St.  501  ;  Lothrojp  v. 
Foster,  51  Me.  367.  So  is  a  verbal  contract  for  the  severance  of  a 
house  from  the  realty  within  the  prohibition  of  the  statute.  Hogsetb 
V.  Ellis,  17  Mich.  351.  So,  too,  of  fixtures.  Hallen  v.  Runder,  3 
Tyi-.  959;  1  C.  M.  &  R.  266 ;  Yaughan  v.  Hancock,  3  C.  B.  766 ;  10 
Jur.  926  ;  16  L.  J.  C.  P.  1.  Possession  is  an  interest  in  land  within 
the  meaning  of  the  statute.  Howard  v.  Easton,  7  Johns.  205.  So  are 
mining  claims.  Copper,  etc.,  Go.  v.  Spencer,  25  Cal.  18.  But  see  Gare 
v.  McBrayer,  18  Cal.  582.  But  a  contract  for  the  sale  of  shares  in  a 
mining  company,  conducted  on  the  cost-book  principle,  is  not  a  contract 
for  the  sale  of  land  or  an  interest  in  land.      Watson  v.  Spratley,  10 
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Excli.  222 ;  24  L.  J.  Exch.  53  ;  Powell  v.  Jessop,  18  C.  B.  336 ;  25  L. 
J.  C.  P.  199 ;  Walker  v.  Bartlett,  18  C.  B.  845  ;  2  Jur.  (:N'.  S.)  643. 
Coal  and  the  right  to  dig  them  are  interests  in  land.  Lear  v.  Chouteau^ 
23  111.  39.  A  permanent  right  to  flow  land  by  the  erection  and  main- 
tenance of  a  mill-dam  cannot  be  created  by  parol.  Mumford  v. 
Whitney,  15  Wend.  380  ;  Chite  v.  Carr,  20  Wis.  531.  A  pre-emptive 
right  is  not  a  mere  chattel  interest,  but  requires  a  writing  to  prove  the 
transfer,  and  descends  to  the  heir.  Lester  v.  White's  Heirs,  44  111.  464. 
An  agreement  to  procure  a  transfer  of  an  unexpired  term  of  a  lease  is 
a  contract  for  the  sale  of  an  interest  in  lands,  and  must,  in  order  to  be 
binding,  be  in  writing.  L.  E.,  5  0.  P.  9 ;  Horsey  v.  Graham,  18  W. 
R.  141 ;  21  L.  T.  (N.  S.)  539. 

When  a  person  has  contracted  for  the  purchase  of  land  by  an  agree- 
ment, the  terms  of  which  are  partly  written  and  partly  verbal,  and  has 
obtained  possession  upon  performance  of  the  written  terms,  an  attempt 
to  retain  possession  and  a  refusal  to  perform  the  verbal  terms  amounts 
to  a  fraud.  Jervis  v.  Berridge,  8  L.  R.  Ch.  341;  5  Eng.  Rep.  581  ; 
27  L.  T.  (N.  S.)  436. 

In  a  suit  for  the  specific  performance  of  an  agreement  for  the  sale  and 
purchase  of  land,  if  the  defendant  means  to  set  up  the  statute  of  frauds 
as  a  defense,  he  must  do  so  before  the  hearing,  at  which  time  the  de- 
fense is  not  open  to  him,  although  he  has  denied  the  existence  of  the 
agreement  altogether.     Hoys  v.  Astley,  4  DeG.,  J.  &  S.  34. 

§  3.  What  is  not  an  interest  in  land.  An  agreement  selling 
standing  wood,  to  be  cut  and  carried  away  by  the  purchaser,  and  paid 
for  by  the  cord,  should  be  classed  with  reference  to  the  requirements 
of  the  statute  of  frauds  as  a  contract  of  sale  of  personal  property,  not  of 
an  interest  in  lands ;  and,  if  the  defendant  has  cut  and  carried  away 
the  wood,  an  action  is  maintainable  for  the  price,  although  the  contract 
was  not  in  writing.  Green  v.  North  Carolina  R.  R.  Co.,  73  N.  0. 
524.  And  see  Whitmarsh  v.  Walker,  1  Mete.  313  ;  Killmore  v,  How- 
lett,  48  N.  Y.  (3  Sick.)  569.  But  see  Knox  v.  Haralson,  2  Tenn.  Ch. 
232. 

A  contract  for  the  delivery  of  a  certain  number  of  bushels  of  hop 
roots  is  not  an  agreement  relating  to  real  estate,  within  the  statute  of 
frauds,  although  when  the  bargain  was  made  they  were  in  the  ground. 
Webster  v.  Zielly,  52  Barb.  (N.  Y.)  482.  Hops  upon  the  vine  are  per- 
sonal chattels,  within  the  statute  of  frauds,  and  may  be  sold  as  such. 
Frank  v.  Harrington,  36  Barb.  (jST.  Y.)  415. 

An  agreement  to  take  a  certain  annual  compensation  for  damages 
occasioned  by  flowing  land  by  a  mill-dam  is  not  an  agreement  for  the 
Bale  of  an  interest  in  lands  within  the  statute.     Short  v.  Woodward,  13 
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Oray  (Mass.),  86.  Neither  is  a  contract  involving  the  sale  of  real 
estate,  which  may  be  executed  within  a  year,  and  under  which  the 
estate  is  conveyed.  Randall  v.  Turner,  17  Ohio  St.  262.  Nor  is  an 
agreement  to  employ  a  person  to  dispose  of  certain  real  estate,  and  to 
pay  lihn  a  compensation  to  be  dependent  upon  the  price  obtained. 
Fiero  V.  Fiero,  52  Barb.  {N.  Y.)  288.  Nor  is  a  verbal  license  by  the 
owner  of  land  to  do  certain  acts  on  the  licensor's  land.  Houston  v. 
Laffee,  40  jST.  H.  505.  Nor  is  a  parol  contract  to  pay  for  the  improve- 
ments upon  land.      Thouvenin  v.  Lea,  26  Tex.  612. 

An  agreement  between  the  owner  of  an  artificial  water-course  and  a 
railroad  company,  whereby  the  former  consents  that  the  latter,  in  the 
construction  of  its  road,  may  fill  the  channel,  and  divert  the  water  into 
a  new  channel  on  its  own  land,  in  consideration  that  the  railroad  com- 
pany will  open  the  old  channel,  and  restore  the  water  thereto  whenever 
requested,  is  not  a  contract  for  an  interest  in  land  within  the  meaning 
of  the  statute  of  frauds.  Hamilton,  etc.,  Hydraulic  Co.  v.  Cincinnati^ 
etc.,  R.  R.  Co.,  29  Ohio  St,  341.  A  parol  license  given  by  the  owner 
to  a  railroad  company  to  enter  upon  his  land  and  construct  thereon 
their  road  is  not  within  the  statute  of  frauds,  and  is  a  good  defense  to 
an  action  of  trespass  against  the  railroad  company  for  an  entry  on  the 
land.     New  Orleans,  etc.,  R.  R.  Co.  v.  Moye,  39  Miss.  374. 

If  two  persons  make  an  oral  agreement  by  which  one  takes  a  con- 
veyance of  land  which  is  to  be  held  and  sold  by  joint  arrangement,  the 
net  proceeds  to  be  divided  between  the  two,  and  the  property  is  so  sold 
at  a  profit  by  the  grantee,  the  other  can  maintain  an  action  on  the  agree- 
ment for  his  share  of  the  proceeds,  since  the  part  remaining  to  be  per- 
formed is  not  an  interest  concerning  lands,  and  therefore  not  wdthin 
the  statute.     Trowbridge  v.  Wetherhee,  11  Allen  (Mass.),  361. 

The  statute  of  frauds  does  not  embrace  resulting  or  implied  trusts. 
Cloud  V.  Ivie,  28  Mo.  (7  Jones)  578. 

A  contract  by  which  parties  agree  to  acquire  land  together,  one  fur- 
nishing the  certificate,  and  the  other  the  labor  and  expense  of  the  sur- 
veying and  procuring  a  patent  for  it,  is  not  a  contract  for  the  purchase 
and  sale  of  lands  within  the  provisions  of  the  statute  of  frauds.  Gib- 
Ions  V.  Bell,  45  Tex.  417. 

§  4.  What  contracts  within  the  statute.  Wild  grass  growing  on 
wild,  unoccupied,  uncultivated  land  is  a  part  of  the  realty,  and  an  at- 
tempted transfer  of  such  grass  by  parol  agreement  is  void,  as  a  convey- 
ance of  the  grass,  under  the  statute  of  frauds  ;  and  where  such  grass  was 
destroyed  by  the  cattle  of  a  third  person,  the  owner  of  the  land  only, 
and  not  the  person  to  whom  such  grass  was  attempted  to  be  transferred, 
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can  maintain  an  action  for  the  destruction  of  the  grass.  Powers  v. 
Cla/rhson,  17  Kans.  218. 

An  oral  agreement  to  convey  land  and  to  take  a  monument,  when 
finished,  at  a  certain  price,  and  the  balance  in  money,  is  within  the 
statute,  and  a  tender  of  the  finished  monument  with  the  money  will 
not  give  a  right  of  action  for  the  value  of  the  monument,  or  for  the 
labor  of  completing  it.  Dowling  v.  McKenney^  124  Mass.  478.  But, 
if  the  foundation  for  the  monument  was  laid  on  the  vendors  land  and 
to  his  benefit,  he  will  be  liable  for  the  labor  expended.  Id. 

A  verbal  agreement  that  subsequent  advances  shall  constitute  a  lien 
on  land  already  conveyed  as  a  security  for  former  loans  is  within  the 
statute  of  frauds,  and  void.     O^ Neil  v,  Capelle,  62  Mo.  202. 

A  promise,  that,  in  consideration  that  the  plaintiff  would  erect  certain 
buildings  upon  the  land,  he  should  have  it,  has  been  held  to  be  void  as 
within  the  statute  of  frauds.  Smith  v.  Smith,  4  Dutch.  (N.  J.)  208. 
But  the  contrary  is  also  held.  Burton  v.  Dvffield,  2  Bates'  Ch.  (Del.) 
130.     See,  also,  Lowry  v.  Tew,  3  Barb.  Ch.  407. 

A  tenant  in  common,  in  possession,  cannot  sell  by  parol  to  his  co- 
tenant  in  possession,  so  as  to  pass  title.  Hill  v.  Meyers,  43  Penn.  St. 
(7  Wright)  170. 

Where  land  is  conveyed  with  an  agreement  that  upon  a  certain  con- 
tingency it  shall  be  reconveyed,  no  action  at  law  can  be  maintained 
upon  that  agreement,  unless  it  is  in  writing,  Lathrop  v.  Hoyt,  7  Barb. 
59.  See  Redfield  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  (11  Sick) 
354;  15  Am.  Bep.  424.  But  where,  upon  such  conveyance,  it  is  agreed 
that  the  grantee  shall  pay  to  the  grantor  all  that  he  obtains  upon  a 
re-sale,  over  and  above  the  sum  paid  upon  the  original  conveyance,  an 
action  may  be  maintained  upon  such  an  agreement,  though  not  in 
writing,  for  the  balance,  when  the  farm  is  re-sold  for  more  than  was 
paid.      Graves  v.  Graves,  45  ]N".  H.  323. 

A  parol  agreement,  whereby  a  man  who  had  conveyed  land  to  his 
wife,  reserving  to  himself,  by  written  contract,  the  right  of  possession 
and  to  re-purchase  "within  fi\'e  years,  bargains  to  give  up  his  right  under 
such  contract,  is  void  under  the  statute.  Grover  v.  Puck,  34  Mich. 
519. 

M.  filed  a  bill  in  equity  against  Y.,  and  II.  alleging  that  Y.  under- 
took, promised  and  agreed,  as  her  agent  and  attorney,  to  attend  a  sale 
of  real  estate  under  a  trust  deed,  and  bid  in  one-half  of  the  property 
for  the  complainant,  who  had  made  arrangements  to  obtain  from  H. 
the  money  to  pay  for  such  interest ;  and  that  Y.,  instead  of  doing  as  he 
promised,  bought  the  property  for  himself  and  had  title  made  to  him- 
self instead  of  to  the  complainant.     It  was  held  that  the  agreement 
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was  witliin  tils'  statute  and  was  not  saved  by  the  proviso  in  favor  of 
trusts  arising  or  resulting  by  implication  of  law,  out  of  a  conveyance 
of  land.  Mazza  v.  Yergei\  53  Miss.  135.  "Where  a  purchaser  under  a 
foreclosure  sale  undertakes  to  purchase  for  the  benefit  of  the  mortgagor, 
and  thus  acquires  the  title  at  a  price  greatly  below  its  value,  he  will  be 
deemed  the  trustee  of  the  party  for  whom  he  has  undertaken  to  pur- 
chase, and,  on  a  tender  to  him  of  the  purchase-money  and  interest,  he 
will  be  compelled  to  convey  the  property  to  the  party  equitably 
entitled.  Ryan  v.  Box,  34  '^.  X.  (7  Tiff.)  307.  See  Wheeler  v. 
Reynolds,  ^^  K.  Y.  (21  Sick.)  227. 

Where  there  was  a  parol  agreement  between  a  mortgagor  and  a 
mortgagee  and  a  third  person  that  an  indemnifying  mortgage  of  real 
estate,  held  by  the  mortgagee,  should  be  changed  by  inserting  therein 
that  such  third  person  should  also  be  indemnified,  as  surety  for  the 
mortgagor,  it  was  held  that  such  agi'eement  was  equivalent  to  an  agree- 
ment to  execute  a  new  mortgage,  and  was  within  the  statute,  and  could 
not  be  enforced  by  such  third  person.  Irwin  v.  Hubbard,  49  Ind. 
350 ;  19  Am,  Rep.  679.  Where  title  to  land  is  asserted  under  an  alleged 
parol  purchase,  to  take  the  contract  out  of  the  statute,  it  must  be  sup- 
ported by  adequate  evidence  of  an  existing  consideration,  an  adjustment 
of  the  boundaries  of  the  land,  and  of  the  change  of  possession  which 
the  law  requires.     Bhellliammer  v.  Ashbaugh,  83  Peun.  St.  24. 

A  sheriff's  sale  of  land  made  under  an  execution  is  within  the  stat. 
nte  of  frauds,  and,  without  a  proper  entry  or  memorandum  in  writing, 
the  purchaser  will  not  be  bound.  Christie  v.  Simpson,  1  Rich.  407 ; 
Robinson  v.  Garth,  6  Ala.  204  ;  Evans  v.  Ashley,  8  Mo.  177.  But  see 
Nichol  V.  Ridley,  5  Terg.  63. 

§  5.  What  contracts  not  witliin  the  statute.  A  parol  con- 
tract between  the  purchaser  of  lands  and  his  son,  under  which  the  Jatter 
paid  the  balance  of  purchase-money  due  to  the  vendor,  as  ascertained 
by  a  decree  in  chancery  enforcing  the  vendor's  lien,  and  took  a  deed 
to  himself  from  the  vendor,  and  received  the  possession  from  his  father, 
who  was  to  be  allowed  to  retain  a  part  of  the  land  during  his  life,  free 
of  rent,  is  not  witliin  the  statute  of  frauds.  White  v.  Smith,  51  Ala. 
405. 

A  verbal  agreement  between  landlord  and  tenant,  that  the  landlord 
shall  have  a  lien  on  the  tenant's  crops  for  supplies  furnished  him,  or  a 
similar  agreement  between  two  tenants  in  common,  is  not  obnoxious 
to  any  provision  of  the  statute  of  frauds,  but  is  valid  and  operative 
against  all  persons  except  bona  fide  purchasers  without  notice.  Gafford 
V.  Stearns,  51  Ala.  434.  And  compare  Scott  v.  White,  71  111.  287. 

An  agreement  between  the  parties  to  a  previously  made  contract  for  a 
Vol.  VII.—  5 
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sale  of  lands,  tliat  if,  upon  a  survey,  the  tract  proves  larger  than  is 
called  for  by  the  contract,  the  purchaser  shall  pay  an  increased  price,  is 
not  a  contract  for  the  sale  of  lauds,  and  is  not  within  the  statute  of 
frauds.     McConnell  v.  Brayner,  G3  Mo.  461. 

It  has  been  held  in  New  York,  that  a  judicial  sale  by  an  officer  of 
the  court  is  not  within  the  statute.  Hegeman  v.  Johnson,  35  Barb. 
200.  And  see  Emley  v.  Drum,  36  Penn.  St.  123.  An  Alabama  de- 
cision holds  that  a  judicial  sale  is  taken  out  of  the  statute  after  a  decree 
of  confirmation,  and  by  virtue  thereof,  and  not  before.  Hutton  v. 
Williams,  35  Ala.  503.  But  the  memorandum  must  be  sufficient  to 
identify  the  property  sold  or  it  will  be  invalid.  Ridgway  v.  Ingram., 
50  Ind.  149 ;  19  Am.  Rep.  706. 

An  agreement  to  procure  a  conveyance  of  lands  is  not  within  the 
statute,  and  admits  of  proof  by  parol  evidence.  Bannon  v.  Bean,  9 
Iowa  (1  With.),  395. 

An  agreement  by  which  the  defendant's  lands  are  to  be  sold  to  other 
parties  at  an  improved  value  to  be  caused  by  the  plaintiff's  exertions, 
and,  after  sales  are  so  made,  that  the  complainant  shall  receive  one-half 
of  the  proceeds,  he  first  paying  a  price  agreed  on,  and  performing  the 
acts  stipulated  to  be  performed  by  him  to  entitle  him  to  his  share  of 
the  proceeds,  is  not  a  contract  for  the  sale  of  lands,  and  need  not  there- 
fore be  in  writing.  Lesley  v.  Rosson,  39  Miss.  368.  See  a/nte,  p.  31, 
§  4,     And  compare  Bruce  v.  Hastings,  41  Yt.  380. 

An  agreement  to  divide  lands  is  not  within  the  statute.  Smoch  v. 
Tandy,  28  Tex.  130.  Nor  is  the  sale  of  an  unlocated  land  certificate. 
Cox  V.  Bray,  id.  247.  Nor  is  a  promise  by  children  who  received  ad- 
vancements in  land  to  pay  to  brothers  as  much  pro  rata  in  moneys  as 
would  equalize  the  advancements.  Mason  v.  Mason,  3  Bush  (Ky.), 
35.  Nor  is  an  oral  promise  to  pay  presently  the  price  of  lands  con- 
veyed at  the  time  to  the  promisor.  Basford  v.  Pearson,  9  Allen 
(Mass.),  387.  A  mutual  transfer  of  possession  of  lands,  under  a  parol 
contract,  which  continues  exclusive  and  undisturbed  for  nineteen  years, 
is  a  valid  transfer  of  titles  and  is  not  within  the  statute  of  frauds. 
Moss  V.  CuUer,  64  Penn.  St.  414 ;  3  Am.  Rep.  601 ;  Borst  v.  Zeh,  12 
Hun,  315. 

A  parol  sale  of  lands  is  taken  out  of  the  operation  of  the  statute, 
when  it  was  made  fairly  for  a  valuable  consideration,  and  possession 
was  taken  and  lasting  improvements  made  by  the  purchaser.  Keys  v. 
Test,  33  111.  316;  Burton  v.  Duffield,  2  Bates'  Ch.  (Del.)  130. 

Where  the  vendee,  induced  by  fraudulent  representations,  accepts 
a  conveyance,  not  including  all  the  lands  orally  agreed  to  be  conveyed, 
and  pays  the  consideration  and  enters  into  possession,  the  statute  of 
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frauds  is  not  a  bar  to  an  action  to  compel  a  specific  performance  of  the 
oral  agreement.     Beardsley  v.  Duntley,  69  N.  Y.  (24  Sick.)  577. 

§  6.  Meniorandiiiii  required.  An  agreement  for  tlie  i)urchase  and 
sale  of  real  estate,  not  being  in  writing,  is  inoperative  under  the  stac- 
ute  of  frauds,  unless  some  facts  in  the  case,  making  a  contrary  equity, 
remove  it  out  of  the  statute.  Junction  R.  R.  Co.  v.  Harpold,  19  Ind. 
347;  Hihhard  v.  Whitney,  13  Yt.  21.  See  ajite,  Yol.  5,  p.  797. 
The  delivery  of  possession,  under  a  verbal  contract  for  the  sale  of  real 
estate,  will  take  the  case  out  of  the  statute  of  frauds.  Pindall  v.  Trevor, 
30  Ark.  249  ;  ante,  p.  25,  Art.  lY,  §  1. 

The  legal  estate  in  fee  which  remains  in  the  mortgagor  can  only  be 
divested,  except  by  way  of  estoppel,  by  some  instrument  which  will  be 
valid  under  the  statute  of  frauds,  and  in  compliance  with  the  statute 
prescribing  the  mode  and  manner  of  conveying  lands.  The  mere  pay- 
ment to  and  receipt  by  the  mortgagor  of  a  sum  of  money,  with  intent 
to  extinguish  his  title,  will  not  operate  as  an  estoppel  or  take  the  case 
out  of  tiie  statute.     Odell  v.  Montross,  68  K.  Y.  (23  Sick.)  499. 

Where  there  is  a  valid  contract  for  the  sale  of  lands  between  two 
parties,  the  contract  cannot  become  that  of  a  third  person  without  some 
note  or  memorandum  in  writing.  Love  v.  Cohh,  63  N.  C.  324,  And 
the  proceeds  of  the  sale  of  land  cannot  be  recovered  in  an  action  for 
money  had  and  received,  upon  oral  proof  of  the  right  of  the  plaintiff, 
when  not  evidenced  by  some  note  or  memorandum  in  writing.  White 
v.  Cooinbs,  27  Md.  489. 

A  parol  contract  for  the  sale  of  land  accompanied  by  a  payment  of 
part  of  the  purchase-money  has  been  held  to  constitute  a  valid  agree- 
ment although  there  was  a  prior  unstamped  written  memorandum. 
Syhes  v.  Bates,  26  Iowa,  521.     But  see  contra,  Yol.  5,  p.  800. 

Sales  of  real  estate  by  an  administrator  are  within  the  provisions  of 
the  statute  of  frauds  and  perjuries,  and  cannot  be  enforced,  unless  there 
is  a  memorandum  of  the  sale  signed  by  him.  And  the  refusal  by  a 
vendor,  to  sign  a  memorandum  in  writing,  is  not  a  fraud,  so  as  to  take 
the  case  out  of  the  operation  of  the  statute  of  frauds.  Bozza  v.  Rowe^ 
30  111.  198. 

A  paper  stating  the  terms  of  a  contract,  signed  by  a  party  to  be 
charged  and  addressed  to  a  third  person,  though  it  did  not  at  the  time 
come  to  the  knowledge  of  the  other  party,  may  be  deemed  as  part  of 
the  sufficient  memorandum  of  the  contract  required  by  the  statute  of 
frauds,  and  the  fact  that  the  latter  is  compelled  to  resort  to  such  paper 
to  complete  the  written  evidence  of  the  contract  will  not  affect  his 
rights  in  a  particular  in  which  the  writings  known  to  the  parties  are  suffi- 
cient and  definite,  where  there  is  no  absolute  incompatibility  between 
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them.  Where,  therefore,  by  the  written  memoranda,  known  to  the 
parties,  the  party  to  be  charged  appears  as  principal,  the  fact  that  such 
other  paper  shows  him  to  have  contracted  for  another  does  not  prevent 
his  being  charged  as  principal,  Peahody  v.  Speyers^  56  N.  Y.  (11 
Sick.)  230. 

§  7.  Form  and  contents.  A  memorandum,  to  take  a  contract  out 
of  the  statute  of  frauds,  must  express  all  the  essential  terms  of  the  con- 
tract with  such  certainty  as  to  render  it  unnecessary  to  resort  to  parol 
evidence  to  determine  the  intent  of  the  parties.  Hagan  v.  Domestic 
S.  M.  Co.,  9  Hun  (N.  Y.),  73 ;  Yol.  5,  p.  798.  It  must  show  in  some 
way  who  are  the  parties  to  the  contract.  Sherburne  v.  Shaw,  1  N.  H. 
157.  The  term  "vendor"  is  not  of  itseK  a  sufficient  description  of 
one  of  the  contracting  parties.  Potter  v.  Dujfield,  L.  E..,  18  Eq.  4;  43 
L.  J.  Chanc.  472;  22  W.  E.  585.  On  a  sale  of  real  estate  by  auction 
the  particulars  stated  that  the  property  was  put  up  for  sale  by  "  the 
proprietor."  Ko  further  description  of  the  vendor  was  given  in  the 
particulars  or  conditions.  The  auctioneer  signed  a  memorandum  in 
his  own  name,  by  which  he  agreed  "  that  the  vendor  on  his  part  should 
in  all  respects  fulfill  the  conditions  of  sale  mentioned  in  the  particu- 
lars." On  a  bill  for  specific  performance  by  the  purchaser  it  was  held 
that  in  the  particulars  and  memorandum  there  was  a  sufficient  descrip- 
tion of  the  vendor  within  the  statute.  Sale  v.  Lambert,  L.  E.,  18  Eq. 
1 ;  43  L.  J.  Chanc.  470 ;  22  W.  E.  478.  Where  an  agreement  for 
the  sale  of  real  estate  did  not  disclose  the  names  of  the  vendors,  but 
it  appeared  therefrom  that  the  vendors  were  a  company  in  possession 
of  the  property  offered  for  sale,  and  that  they  had  carried  on  operations 
thereon,  it  was  held,  that  the  vendors  were  sufficiently  described  to 
satisfy  the  statute.  Commins  v.  Scott,  L.  E.,  20  Eq.  11 ;  44  L.  J. 
Chanc.  563 ;  32  L.  T.  (N.  S.)  420 ;  23  W.  E.  498.  So,  too,  where  the 
conditions  of  sale  stated  that  the  vendors  were  trustees,  but  did  not 
name  or  otherwise  describe  them,  but  the  contract  of  sale  was  signed  by 
the  purchaser's  agent,  and  confirmed  by  the  auctioneers,  as  agents  for 
the  vendors,  and  an  abstract  was  delivered,  entitled  with  the  names  of 
the  vendors,  and  the  purchaser's  requisitions  were  headed  with  the 
vendors'  names,  on  an  objection  that  the  vendors  were  not  named  in 
the  particulars  or  conditions  of  sale,  or  in  the  contract  signed  on  behalf 
of  the  purchaser  by  his  agent,  it  was  held,  that  the  abstract  might  be 
referred  to  for  the  purpose  of  curing  the  defect  in  the  contract. 
Bourdillon  v.  Collins,  19  W.  E.  556 ;  24  L.  T.  (N".  S.)  344. 

An  agreement  in  writing  between  a  subsequent  purchaser  of  mort- 
gaged lands  and  the  mortgagee,  for  the  payment  of  an  increased  rata 
of  interest  after  due  in  consideration  of  an  extension  of  time,  is  sufficient, 
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under  the  statute  of  frauds,  to  charge  the  land  where  no  rights  of  third 
persons  intervene.     Smith  v.  Graham,  34  Mich.  302. 

A  telegram  from  a  principal,  saying  he  would  take  certain  property 
for  the  purchase  of  which  his  agent  had  negotiated,  was  held  not  a 
sufficient  memorandum  to  satisfy  the  statute  where  it  did  not  express 
the  terms  of  the  contract,  but  these  would  have  to  be  ascertained  from 
the  oral  negotiations  between  the  agent  and  the  seller.  McElroy  v. 
Buch,  35  Mich.  434. 

A  paper  signed  by  parties  in  possession  of  a  lot  that  had  been  leased 
for  ten  thousand  years,  but  without  seals,  agreeing  "  to  take  the  lot," 
describing  it,  on  a  ground  rent  of  $60,  was  held  to  be  an  agreement  in 
writing,  under  the  statute  of  frauds,  for  a  lease  of  the  land  on  a  ground 
rent.     Cadwalader  v.  App^  81  Penn.  St.  194. 

Several  writings  of  different  dates  may  be  read  in  connection  to  show 
a  memorandum  of  an  agreement  under  the  statute.  So  where  a  con- 
tract was  signed  by  one  party  and  retained  by  the  other,  letters  sub- 
sequently written  by  the  latter,  in  which  the  contract  was  clearly 
referred  to,  are  sufficient  to  show  his  assent,  and  that  he  subscribed  the 
contract  within  the  meaning  of  the  statute.  Beckwitli  v.  Talbot,  2 
Col.  T.  639 ;  S.  C.  affirmed,  95  U.  S.  (5  Otto)  289.  See  Johnson  v. 
Buck,  35  :N.  J.  338;  10  Am.  Eep.  242. 

A  written  notice  to  an  agent  to  conclude  a  sale  on  certain  terms,  and 
a  written  agreement  by  a  purchaser,  subscribed  thereon,  to  purchase 
upon  those  terms,  constitutes  a  sufficient  memorandum  within  the 
statute  to  bind  the  purchaser.     Forhis  v.  Shattler,  2  Cin.  (Ohio)  95. 

An  agreement  was  in  the  following  words  :  "  Mr.  M.  agrees  to  pay 
625^.  for  the  cottage  and  stables,  Mr.  G.  paying  the  expenses  of  the 
lease  held  by  Mr.  S. ; "  and  it  was  held  that  as  the  agreement  did  not 
describe  the  subject-matter  of  the  contract  with  sufficient  certainty,  the 
contract  was  void.  Cox  v.  Middleton,  2  Drew,  209 ;  2  Eq.  631  ;  23 
L.  J.  Ch.  618.  Though  where  a  memorandum  of  agreement  did  not  con- 
tain the  name  of  the  vendor,  but  his  name  was  referred  to  in  a  subse- 
quent letter  written  by  the  purchaser,  it  was  held  that  this  was  a 
sufficient  reference  within  the  statute.  Warner  v.  WiUington,  3  Drew, 
523  ;  2  Jur.  (N.  S.)  433 ;  25  L.  J.  Ch.  662. 

A  description  of  lands  sold  as  "  lots  Nos.  1  and  2,  on  F  street,"  with- 
out reference  to  any  plan  by  which  the  premises  could  be  identified,  is 
not  a  sufficient  memorandum  under  the  statute  of  frauds.  Clark  v. 
Chamherlin,  112  Mass.  19.  A  writing  in  this  foi-m,  "Eeceived  of  A, 
$100,  as  part  payment  on  a  piece  of  property  on  the  corner  of,"  giving 
street,  city,  county  and  State,  and  signed  by  the  defendant,  is  not  such 
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a  memorandnm  as  satisfies  the  statute  of  frauds,  and  will  not  be  spe. 
cifically  enforced.   Holmes  v.  Evans,  48  Miss.  247 ;  12  Am.  Rep.  3Y2. 

A  vendor  and  purchaser  had  agreed,  by  parol,  upon  the  sale  of  a  house 
at  a  specified  price.  The  purchaser,  by  arrangement,  wrote  a  letter  to 
the  vendor,  confirming  his  offer,  repeating  tlie  terms,  and  requesting  a 
reply.  The  vendor's  solicitor  replied,  stating  that  he  was  instructed  to 
carry  out  the  sale  of  the  house  according  to  the  purchaser's  letter,  but  add- 
ing, "  there  are  some  details  to  be  embodied  in  a  contract  of  sale  which 
I  will  prepare  and  forward  for  your  approval  and  signature."  It  was 
held  that  the  latter  words  as  to  details  to  be  embodied  qualified  the 
otherwise  unconditional  acceptance  of  the  offer  in  the  purchaser's  letter, 
and  that  there  was  not  a  sufficient  memorandum  in  writing,  within  the 
statute.     Ball  v.  Bridges,  30  L.  T.  (K  S.)  430  ;  22  W.  R.  552. 

§  8.  Signature.  A  contract  in  relation  to  real  estate,  to  be  binding 
at  law,  must  be  in  writing  and  signed  by  the  party  to  be  charged,  or  by 
some  other  person  by  him  thereunto  lawfully  authorized.  Vol.  5,  p. 
802.  But,  if  the  writing  is  not  under  seal,  the  authority  to  sign  for 
another  need  not  be  in  writing.  Blood  v.  Hardy,  15  Me.  61.  The 
language  in  the  statute  "  the  party  to  be  charged  therewith,"  means 
the  persons  who  sell  the  land.  The  filing  of  a  bill  by  all  the  owners,  in 
the  absence  of  a  memorandum  as  required,  with  an  express  ratification 
of  the  contract,  and  a  tender  of  title  will  not  remedy  the  defect  and 
compel  the  purchaser  to  take  the  land.  To  make  the  contract  obliga- 
tory, it  must  be  mutual.     Frazer  v.  Ford,  2  Head  (Tenn.),  464. 

An  agreement  in  the  handwriting  of  the  party,  beginning  "  I,  A.  B., 
agree  to  sell,"  though  not  signed  by  the  vendor,  is  good  within  the 
statute.  Knight  v.  Crockford,  1  Esp.  189 ;  Holmes  v.  Mack,  3  C.  B. 
Q^.  S.)  789.  See  Hulert  v.  Turner,  4  Scott  (N.  R.),  486.  But  the 
Kew  York  statute  requires  that  the  name  of  the  party  to  be  charged 
must  be  sid)scribed  by  said  party  underneath,  or  at  the  end  of  such 
note  or  memorandum.     James  v.  Patten,  6  IST.  Y.  (2  Seld.)  9. 

A  contract  of  purchase  (of  leasehold  property  sold  by  auction) 
written  on  the  back  of  the  particulars  of  sale  (which  contained  the 
names  of  the  owners  of  the  property),  and  signed  by  the  purchaser 
only,  is  a  sufficient  note  or  memorandum  of  the  agreement  between 
the  parties;  the  vendor's  signature  is  not  essential.  Laythoarjp  v. 
Bryant,  3  Scott,  238 ;  2  Bing.  N.  C.  735 ;  2  Hodges,  25. 

An  auctioneer  is  an  agent  lawfully  authorized  by  the  buyer  to  sign  a 
contract  for  him,  whether  it  is  for  the  purchase  of  an  interest  in  land, 
or  of  goods.  Fmmerson  v.  Heelis,  2  Taunt.  38.  But  see  Stansjleld  v. 
Johnson,  1  Esp.  101 ;  Walker  v.  Constable,  1  B.  &  P.  306.  His 
authority  is  given  by  the  buyer  bidding  aloud.   Id.     And  see   White  v. 
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Proctor^  4  Taunt.  209.  And  his  writing  down  the  name  of  the  highest 
bidder  in  his  book  is  a  sufficient  signature  to  satisfy  the  statute.  Id. 
And  it  seems  that  a  contract  signed  by  an  auctioneer  on  behalf  of  an 
undisclosed  proprietor  is  a  valid  contract  under  the  statute.  Beer  v. 
lAmdon  &  Paris  RoUl  Co.,  L.  R.,  20  Eq.  432;  32  L.  T.  (N.  S.)  715. 
But  a  signature  by  an  auctioneer's  clerk,  in  the  character  of  witness 
merely,  to  a  contract  for  the  sale  of  property  which  is  signed  by  the  pur- 
chaser alone,  is  not  a  sufficient  signing  of  an  agreement  or  memoran- 
dum, or  note  thereof,  by  an  agent  of  the  seller,  to  satisfy  the  statute. 
Gosbell  V.  Archer,  4  K.  &  M.  485 ;  2  A.  &  E.  500 ;  1  H.  &  W.  31. 
But  the  signature  of  the  purchaser  to  the  conditions  of  sale  when  made 
by  the  auctioneer's  clerk,  as  the  bids  are  publicly  announced,  is  a  suffi- 
cient signature  to  satisfy  the  statute.  Johnson  v.  Puck,  35  'N.  J. 
338  ;  10  Am.  Rep.  243. 

Parol  evidence  cannot  be  admitted  to  show  that  a  party  having 
agreed  for  the  purchase  of  an  estate  in  his  own  name  had  in  fact  pur- 
chased it  on  behalf  of  another  person.  Partlett  v.  Piclcersgill,  1  Cox, 
5;  4  East,  577,  n. 

The  subsequent  recognition  of  an  unsigned  contract  in  writing  for 
the  sale  of  lands,  by  the  signature  of  his  lawfully  authorized  agent  to  a 
notice  specifying  and  adopting  the  contract,  is  sufficient  to  bind  the 
party  contracting  to  be  charged  therewith.  JSTorris  v.  Cooke,  17  Ir.  C. 
L.  R.  37. 

An  agreement  to  sell  property  was  signed  for  a  company  by  the  sec- 
retary, who  was  alleged  to  be  its  authorized  agent.  The  agreement 
was  made  subject  to  conditions  of  sale,  and  it  was  alleged  that  the 
vendors  therein  described  referred  to  the  company.  The  conveyance 
was  prepared  for  execution,  when  the  company  was  ordered  to  be 
wound  up,  and  the  liquidator  repudiated  the  contract,  on  the  ground 
that  the  secretary  was  not  an  authorized  agent  for  the  purpose  of  sale. 
It  was  held  that  the  allegations  in  the  bill  were  sufficient  to  show  that 
the  secretary  was  the  authorized  agent  for  the  purpose  of  executing  the 
oontraet  within  the  statute  of  frauds.  Beer  v.  London  cmd  Paris  Hotel 
Company,  L.  R.,  20  Eq.  412  ;  32  L.  T.  (N.  S.)  715. 

§  9.  Lease  for  more  tliau  one  year.  An  agreement  for  the  leasing  of 
real  estate  for  a  term  longer  than  one  year  must  be  reduced  to  writing, 
and  be  subscribed  by  the  party  by  whom  the  lease  is  made,  or  it  will  be 
void.  1  "Wait's  Law  &  Pr.  644 ;  Prindle  v.  Anderson,  19  Wend.  391 ; 
Phijpps  V.  Ingraham,  41  Miss.  256.  But  see  Janes  v.  Finny,  1  Root, 
549.  The  consideration  of  the  lease  should  be  expressed  in  the  agree- 
ment.    The  agreement  of  the  landlord  to  let  the  premises,  and  the 
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promise  of  the  tenant  to  occupy  and  pay  the  rent  agreed,  is  a  sufficient 
statement  of  the  consideration.     1  Wait's  Law  &  Pr.  644. 

A  mere  verbal  or  oral  lease  for  one  year  is  valid,  although  the  term 
is  not  to  commence  until  a  future  day.  Young  v.  Dake,  1  Seld.  463 ; 
Taggardy.  Roosevelt,  8  How.  141;  Sears  x.  Smith,  3  Col.  287.  When 
the  agreement  should  be  in  writing,  merely  reducing  it  to  writing  will 
not  be  a  compliance  with  the  statute,  unless  it  is  subscribed  by  the 
party  by  whom  the  lease  is  made,  or  by  his  legally  authorized  agent. 
Champlin  v.  Parish,  11  Paige,  406. 

Possession,  given  upon  a  parol  lease  of  land,  and  part  performance 
by  the  lessee  take  the  case  out  of  the  statute.  Wilber  v.  Paine,  1 
Ham.  (Ohio)  251. 

An  agreement  connected  with  a  contract  letting  lands,  that  the  tenant 
will,  "  during  the  term  "  (three  years),  erect  a  fence,  is  not  within  the 
statute  of  frauds,  for  it  may  be  performed  within  the  first  year.  Marley 
V.  N'oUett,  42  Ind.  85. 

When  the  lease  is  void  by  reason  of  the  provisions  of  the  statute, 
that  does  not  render  the  contract  an  illegal  or  unlawful  one,  if  the  par- 
ties choose  to  perform  it.  If  the  lease  is  verbal,  and  the  term  is  for  a 
longer  time  than  one  year,  it  is  void  in  the  sense  that  neither  party  can 
compel  the  other  to  perform  it.  The  landlord  need  not,  in  such  a  case, 
give  the  tenant  possession  of  the  premises,  if  he  chooses  not  to  do  so, 
and  no  action  will  lie  by  the  tenant  for  the  refusal.  So,  on  the  other 
hand,  the  tenant  may  refuse  to  accept  the  possession  of  the  premises, 
and  no  action  will  lie  by  the  landlord  against  the  tenant  in  consequence 
thereof.  The  parties  may,  however,  go  on  and  perform  the  agreement, 
although  they  could  not  be  compelled  to  do  so.  And  in  such  case,  if 
the  tenant  goes  into  possession  of  the  demised  premises  and  occupies 
them,  he  will  then  be  bound  to  perform  the  agreement,  by  paying  the 
rent  agreed,  for  such  time  as  he  may  remain  in  possession,  in  the  same 
manner  as  though  the  lease  had  been  reduced  to  writing.  Schuyler  v. 
Leggett,  2  Cow.  660 ;  1  Wait's  Law  &  Pr.  645.  And  during  the  time 
which  the  tenant  occupies  the  premises  under  the  terms  of  such  parol 
agreement,  he  will  be  bound  to  perform  the  terms  of  it  on  his  own  part. 
Id.  Although  a  tenancy  from  year  to  year  is  ordinarily  unplied  in 
favor  of  the  owner  against  one  who  enters  under  a  parol  demise  for  a 
term  of  years,  void  by  the  statute  of  frauds,  yet  if  the  entry  is  under 
an  agreement  by  the  owner  to  execute  a  valid  lease  in  writing  for  the 
term,  and  he  afterward,  in  bad  faith,  refuses  to  execute  it,  repudiates 
the  relation  of  landlord  and  tenant,  and  within  the  year  resumes  domin- 
ion over  the  property,  he  is  bound  by  his  election,  and  has  no  remedy 
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on  an  implied  agreement  for  intermediate  use  and  occupation.  Greton 
V.  Smith,  33  N.  Y.  (6  Tiff.)  245. 

The  defendant  having  proposed  to  take  a  lease  of  certain  premises, 
for  the  term  of  seven  years,  a  draft  lease  was  prepared,  to  which  the 
defendant  made  some  objections.  lie  ultimately  took  it  away  to  be 
settled  by  his  solicitors.  Defendant's  solicitors  returned  the  draft  to 
the  plaintiff's  solicitors,  with  the  following  letter :  "  We  have  seen  our 
client  and  have  altered  the  draft  lease  in  accordance  with  his  instruc- 
tions. We  trust  there  will  be  no  impediment  to  prevent  an  early  com- 
pletion, and  shall  be  glad  to  receive  the  draft  as  soon  as  you  can,  tliat 
we  may  engross  the  counterpart."  The  plaintiff's  solicitors  replied, 
returning  the  draft  and  engrossment  of  lease,  and  counterpart,  stating 
that,  according  to  the  practice,  where  there  is  no  stipulation  on  the  sub- 
ject, the  lessor's  solicitor  invariably  prepares  both  lease  and  counterpart. 
It  was  held  that  there  was  no  evidence  of  any  contract  binding  the  de- 
fendant to  take  the  lease,  and  no  memorandum  of  any  contract  suffi- 
cient for  the  purpose  within  the  statute.  Forster  v.  Rowland,  7  Hurl. 
&  Nor.  103. 

§  10.  Leases  for  one  year.  A  parol  lease  from  the  owner  is  a  per- 
fectly good  defense  to  any  proceedings  summarily  to  eject  the  lessee, 
or  to  recover  the  possession  of  the  premises.  Sup])  v.  Reusing^  5  Rob. 
(N.  Y.)  609. 

When  one  enters  upon  and  occupies  lands  with  the  consent  of  the 
owner,  under  a  parol  lease  for  more  than  one  year,  and  so  void  under 
the  statute  of  frauds,  the  occupation  inures  as  a  tenancy  from  year  to 
year,  the  agreement  regidates  the  relations  of  the  parties,  and  may  be 
resorted  to  to  determine  their  rights  and  duties  in  all  things  consistent 
with  a  yearly  tenancy.  Eeeder  v.  Say  re,  TO  N".  Y.  (25  Sick.)  180. 
And  see  Thomas  v,  Nelson,  69  K.  Y.  (24  Sick.)  118. 

ARTICLE  V. 

OF   CONTRACTS   NOT   TO   BE   PERFORMED   WITHIN   A   YEAR. 

Section  1.  In  generaL  That  part  of  the  statute  of  frauds,  which 
requires  agreements  not  to  be  performed  within  a  year  to  be  in  writing 
and  signed,  does  not  apply  to  cases  in  which  the  performance  may,  by 
possibility  or  accident,  be  extended  beyond  that  period  ;  it  is  to  be  con- 
fined to  cases  where  the  agreement  is  not  to  be  performed,  and  cannot 
be  carried  into  execution  witliin  that  space  of  time.  Bidley  v.  Ridlei/, 
34  Beav.  478;  11  Jur.  (N.  S.)  475;  34  L.  J.  Chanc.  462;  13  W.  R, 
763 ;  12  L.  T.  (N.  S.)  481 ;  Wiggins  v.  Reiser,  6  Ind.  252 ;  Russell  v. 
Vol.  VII.— 6 
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Shade,  12  Conn.  455.  The  statute  includes  only  such  agreements  as,' 
fairly  and  reasonably  interpreted,  do  not  contemplate  a  valid  execution 
within  the  space  of  a  year  from  the  making.  If,  by  possibility,  an 
agreement  may,  by  its  terms,  be  executed  within  that  time,  it  is  not 
within  the  statute.  An  agreement  or  promise,  therefore,  the  perform- 
ance of  which  is  contingent  upon  the  duration  of  human  life,  is  not 
within  the  statute,  because  by  the  death  of  the  person  within  one 
year  upon  the  happening  of  which  the  performance  is  to  take  place,  a 
valid  performance  may  be  had  within  that  time  according  to  the  very 
terms  of  the  contract.  The  fact  that  the  performance  may  thus,  by 
possibility,  be  required  within  the  year,  relieves  the  contract  from  the 
operation  of  the  statute.  Jilson  v.  Gilbert,  26  Wis.  637;  7  Am.  Rep. 
100 ;  Thoumnin  v.  Lea,  26  Tex.  612 ;  Blanchard  v.  Weeks,  34  Yt.  (5 
Shaw)  589.  Therefore,  where  A  agreed  by  parol  for  a  valuable  con- 
sideration to  leave  C  a  certain  amount  by  his  will,  and  he  died  four- 
teen years  after  the  agreement,  it  was  held  that  the  statute  did  not 
apply.  Ridley  v.  Ridley,  34  Beav.  478 ;  Quackenbush  v.  Ehle,  5  Barb. 
469;  Robinson  v.  Raynor,  28  K  Y.  (1  Tiff.)  494;  Reynolds  v. 
Robinson,  64  K.  Y.  (19  Sick.)  589.  And  see  Wells  v.  Horton,  12 
Moore,  176 ;  S.  C,  4  Bing.  40 ;  Fenton  v.  Emblers,  3  Burr.  1278  ;  S. 
C,  1  W.  Bl.  353.  Where  it  does  not  appear  from  the  pleadings,  or 
the  evidence,  that  a  contract  was  not  to  be  performed  within  a  year, 
the  fact  that  performance  was  delayed  for  more  than  a  year,  will  not 
bring  the  contract  within  the  statute  of  frauds.  Soggins  v.  Heard, 
31  Miss.  (2  George)  426  ;  Suggett  v.  Cason,  26  Mo.  (5  Jones)  221. 
When  the  consummation  of  the  contract  depends  upon  the  election  of  a 
party,  wliich  may  happen  within  a  year,  the  contract  is  not  within  the 
statute.  And  even  when  the  contract  in  terms  extends  beyond  one 
year,  if  the  obligation  to  pay  on  one  side  depends  upon  a  use  conceded 
by  the  other,  the  party  who  has  enjoyed  such  use  for  a  succession  of 
years,  cannot  defeat  an  action  for  the  stipulated  compensation  for  that 
time  on  the  ground  of  the  statute  of  frauds.  Shernian  v.  Champlain 
TroMS.  Co.,  31  Yt.  (2  Shaw)  162.  But  a  contract  for  service  for  more 
than  a  year,  but  subject  to  determination  within  the  year  on  a  given 
event,  is  within  the  statute,  and  must  therefore  be  in  writing.  Dobson 
V.  Collis,  1  H.  &  N.  81.  See  Wilsony.  Ray,  13  Ind.  1.  The  statute  of 
frauds  does  not  make  the  agreements  therein  mentioned  void,  but  only 
prevents  their  being  enforced  by  action,  if  its  requirements  are  not 
complied  with.  Therefore,  an  action  cannot  be  maintained  upon  a 
parol  agreement,  which  is  not  to  be  performed  within  a  year,  although 
made  in  France,  and  valid  and  enforceable  there.  Leroux  v.  Brown^ 
12  C.  B.  801 ;  14  Eng.  Law  &  Eq.  247. 
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§  2.  When  the  contract  is  not  to  he  performed  within  a  year. 

A  contract  for  a  year's  service  to  commence  at  a  subsequent  day  is  a 
contract  not  to  be  performed  witliin  the  year,  and  must  be  in  writing; 
therefore,  no  action  can  be  maintained  for  the  breach  of  a  verbal  con- 
tract made  on  the  27th  of  May,  to  commence  on  the  30tli  June  fol- 
lowing. Bracegirdle  v.  Heald,  1  B.  &  A.  722.  And  see  Snelling  v. 
Hwitingjield  {Lord),  1  C,  M.  &  R.  20  ;  4  Tyr.  006  ;  Scoggin  v.  Blach- 
well,  36  Ala.  351 ;  Nones  v.  Homer,  2  Hilt.  (N.  Y.)  116 ;  Kelly  v. 
Terrell,  26  Ga.  551 ;  Comstock  v.  Ward,  22  111.  248.  But  a  contract 
of  hiring  made  on  the  21tli  of  March,  for  a  year's  service,  to  commence 
on  the  25th,  is  not  void  by  the  statute  for  the  want  of  a  memorandum. 
Cawthorne  v.  Cordrey,  13  C.  B.  (IS".  S.)  406 ;  32  L.  J.  C.  P.  152 ; 
Dixon  V.  Frishee,  52  Ala.  165 ;  23  Am.  Rep.  565. 

An  agreement  to  work  for  two  years,  for  $100  the  first,  and  $200, 
the  second  year,  is  within  the  statute  of  frauds,  and  the  execution  of  the 
agreement  upon  one  side  does  not  take  it  out  of  the  statute.  Emery 
V.  Smith,  46  N.  H.  151 ;  Ellicott  v.  Peterson,  4  Md.  476.  An  oral 
agreement  made  December  14,  1856,  to  rent  a  house  for  the  year 
1857,  is  within  the  statute  of  frauds.  Atwood  v.  Norton,  31  Ga.  507. 
A  verbal  contract  between  the  lender  and  borrower,  that  money  loaned 
is  to  be  repaid  when  nut-bearing  trees  about  to  be  planted  on  the 
borrower's  farm,  yield  an  income  sufficient  to  pay  the  same,  over  and 
above  paying  the  expenses  of  the  farm,  and  of  the  borrower's  family, 
is  void  under  the  statute,  because  the  parties  must  have  contemplated 
that  more  than  one  year  would  elapse  before  the  time  of  payment 
would  arrive.     Swift  v.  Swift,  46  Cal.  266. 

An  oral  agreement  to  pay  money  after  the  lapse  of  a  year,  for  land 
to  be  presently  conveyed,  is  within  the  statute.  Marcy  v.  Marcy,  9 
Allen  (Mass.),  8. 

A  promise  by  a  third  person  to  a  father  that  if  he  will  give  his 
infant  son  a  specified  name  that  he,  the  promisor,  will  deposit  in  a 
specified  savings  bank  the  sum  of  one  hundred  dollars  in  four  equal 
annual  installments  until  all  are  paid,  is  within  the  statute  and  void. 
Pa/rks  V.  Francis,  50  Yt.  626. 

In  an  action  by  a  minor  to  recover  for  work  and  labor,  the  defend- 
ant cannot  avail  himself  of  an  oral  contract  with  the  plaintiff's  mother 
for  the  plaintiff's  services  on  certain  terms,  until  he  became  of  age. 
The  contract,  not  being  in  writing,  is  not  a  contract  of  apprenticeship, 
and  is  void  by  the  statute  as  not  to  be  performed  within  a  year.  Tague 
V.  Rayward,  25  Ind.  427.  But  an  agreement  by  an  infant  to  work 
seven  years  for  his  board  is  not  within  the  statute.  Wil/ielm  v.  Ilard- 
man,  13  Md.  140.     A  contract  for  the  maintenance  of  a  child  at  the 


44  FEAUDS,  STATUTE  OF. 

defendant's  request,  to  inure  "so  long  as  the  defendant  shall  think 
proper,"  is  a  contract  upon  a  contingency,  the  performance  of  which 
is  not  necessarilj  within  the  statute,  Soucli  v.  Strawhridge,  2  C.  B. 
808 ;  10  Jur.  357 ;  15  L.  J.  C.  P.  180 ;  Ellicott  v.  Peterson,  4  Md. 
476. 

The  statute  of  frauds  is  no  bar  to  an  action  for  the  conversion  of 
cattle  intrusted  to  the  defendant  under  an  oral  contract  to  keep  the  cat- 
tle several  years  for  a  compensation.  Moore  v.  Aldrich,  25  Tex. 
(Supp.)  276. 

A  contract  to  pay  for  a  right  to  use  an  invention  on  a  certain  boat, 
"  at  so  much  a  year  during  the  term  of  a  patent,  having  twelve  years 
to  run,"  if  the  boat  should  so  long  last,  is  within  the  statute.  Packet 
Co.  V.  Sickles,  5  Wall.  (U.  S.)  580. 

Where  A  delivered  to  B  ten  sheep,  on  condition  that,  at  the  end  of 
four  years,  B  should  deliver  back  twenty  sheep  of  the  same  quality, 
and  at  the  expiration  of  four  years,  the  parties  made  another  agree- 
ment, by  which  the  defendant,  instead  of  delivering  the  twenty  sheep 
then  due,  promised  to  deliver  forty  of  equal  quality  at  the  end  of 
four  years  more,  this  latter  agreement  was  held  to  be  within  the 
statute.  Bartlett  v.  Wheeler,  44  Barb.  162.  A  verbal  agreement  by 
a  tenant  in  possession  under  a  sealed  lease,  having  at  the  time  sev- 
eral years  to  run,  that  he  will  leave  certain  temporary  buildings  put 
by  him  on  the  premises,  in  consideration  of  being  released  from 
part  of  the  rent,  is  void  by  the  statute.  Lawrence  v.  Woods,  4 
Bosw.  (N.  Y.)  354. 

An  agreement,  which  is  void  in  part  under  the  statute  of  frauds,  is 
not  necessarily  void  in  toto.  Pandy.  Mather,  11  Gush.  (Mass.)  1, 
But  see  ante,  p.  5,  Art.  1,  §  2, 

Six  persons  signed  a  document,  purporting  to  be  the  basis  of  a  partner- 
ship to  last  for  three  years  and  to  commence  at  a  subsequent  date.  By 
the  terms  of  the  document  the  interest  in  the  partnership  was  to  be 
divided  into  36  shares  of  which  each  was  to  receive  a  certain  number. 
On  signing  the  document  one  of  their  number  wrote  before  his  signa- 
ture the  words  "  excepting  clause  as  to  shares."  On  an  action  by  one 
of  the  others  for  a  breach  of  the  terms  of  the  document,  it  was  held 
that,  as  the  document  set  forth  an  agreement  not  to  be  performed  within 
a  year,  within  the  statute,  and  that,  as  there  was  no  complete  agree- 
ment in  writing,  signed  by  the  parties  to  be  charged  thereby,  no  action 
would  lie  for  a  refusal  to  perform  the  terms  of  the  document.  Tomkins 
V.  Pamdell,  19  W.  K.  413. 

A  parol  agreement  to  maintain  a  child  known  to  be  about  five  years 
old  until  she  is  able  to  do  for  herself,  is  an  agreement  not  to  be  performed 
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■witliin  a  year  within  the  meaning  of  the  statute,  although  determina- 
ble within  the  year  by  the  happening  of  a  collateral  event.  Farrvng- 
ton  V.  Bonohue,  1  Ir.  C.  L.  6T5 ;  14  W.  R.  922.  If  it  appears  to 
have  been  the  understanding  of  the  parties  to  a  contract  at  the  time, 
tJiat  it  was  not  to  be  completed  within  a  year,  though  it  might,  and 
was  in  fact  in  part  performed  within  that  time,  it  is  within  the  statute ; 
and  if  not  in  writing  signed  by  the  party  to  be  charged,  it  cannot  be 
enforced  against  him.  Boy  dell  v.  JDruTnmond,  11  East,  142  ;  2  Camp. 
157.  An  agreement  to  enter  into  partnership  for  ten  years  must  be  in 
writing.      Williams  v.  Jones,  7  D.  &  R.  548  ;  S.  C,  5  B.  &  C.  108. 

§  3.  When  it  may  be  performed  within  the  year.  A  contract 
which,  by  its  terms,  is  to  be  performed  at  the  death  of  one  of  the  par- 
ties, is  not  within  the  provision  of  the  statute  of  frauds  which  requires 
conti'acts  not  to  be  performed  within  a  year  from  the  making  thereof 
to  be  in  writing.  Fr'ost  v.  Tarr,  53  Ind.  390  ;  Kent  v.  Kent,  62  N. 
T.  (17  Sick.)  560 ;  20  Am.  Rep.  502 ;  Riddle  v.  Backus,  38  Iowa, 
81 ;  Updyhe  v.  Ten^Broeck,  3  Yroom  (N".  J.),  105 ;  Hutchinson  v. 
Hutchinson,  46  Me.  154  ;  Blanding  v.  Sargent,  33  N.  H.  239.  Where 
a  contract  by  its  terms  may  be  performed  within  one  year,  and  it  was 
within  the  contemplation  of  the  parties  that  such  a  contingency  was  not 
only  possible  but  probable,  the  case  is  not  within  the  statute  of  frauds. 
Southwell  V.  Beezley,  5  Oreg.  143  ;  id.  458.  And  see  ante,  pp.  41,  42,  §  1, 
But  to  exclude  evidence  not  in  wTiting  to  prove  a  contract,  on  the 
ground  that  it  is  not  to  be  performed  within  a  year  from  the  making 
thereof,  the  contract  must  show,  either  by  express  terms,  or  necessary 
implication,  that  its  performance  within  the  year  is  prohibited,  or 
impossible.  Blair,  etc.,  Land  Co.  v.  Walker,  39  Iowa,  406.  See 
La/rimer  v.  KeUey,  10  Kans.  298.  A  verbal  contract  "to  continue  as 
long  as  the  parties  are  mutually  satisfied  "  is  not  within  the  statute,  as 
it  might  be  performed  within  one  year.  Greene  v.  Harris,  9  R.  I. 
401.  So  of  an  agreement  to  print  and  sell  the  products  of  H.'s  mill, 
"  to  continue  two  years  or  longer,  if  necessary,  until  H,  made  the  net 
profit  of  $50,000."  Hodges  v.  Richmond  Manuf.  Co.,  9  R.  I.  482. 
A  parol  contract  not  to  carry  on  a  trade  in  a  certain  village  is  not 
within  the  statute,  as  it  may  be  wholly  performed  within  one  year  by 
the  death  of  either  party.  Richardson  v.  Pierce,  7  R.  I.  330 ; 
BloMchard  v.  Weeks,  34  Yt.  (5  Shaw)  589 ;  Worthy  v.  Jones,  11  Gray 
(Mass.),  168.  An  agreement  made  in  consideration  of  a  deed  of  land, 
to  pay  a  debt  of  the  grantor,  need  not  be  in  writing,  although  not  to 
be  performed  within  a  year.  Berry  v.  Doremus,  1  Yroom  (N.  J.), 
399.  See  Sobey  v,  Brishee,  20  Iowa,  105.  An  agreement  that  cattle, 
delivered  by  one  of  the  parties  to  the  other,  shall  continue  to  be  the 
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property  of  the  former  until  paid  for,  may  be  performed  within  a  year, 
and  therefore  is  not  invalid  miderthe  statute.  Esty  v.  Aldrich,  4:Q 
N^.  H.  127 ;  Grant  v.  Pendery^  15  Kans.  236.  An  oral  promise 
made  by  an  inventor  to  a  capitalist  to  obtain  letters  patent  for  an 
invention,  the  agreement  not  appearing  to  be  impossible  of  perform- 
ance within  a  year,  is  not  within  the  statute  of  frauds.  Somerby  v. 
Buntin,  IIS  Mass.  279 ;  19  Am.  Rep.  459.  An  agreement  that  a 
policy  of  fire  insurance  shall  be  renewed  from  year  to  year,  either  party 
being  at  liberty  to  give  notice  at  any  time  that  the  arrangement  shall 
not  be  continued,  is  not  within  the  statute.  Trustees  of  First  Baptist 
Church  V.  Brooklyn  Fire  Ins.  Co.,  19  K.  Y.  (5  Smith)  305. 

An  agreement  to  hire  a  carriage  for  more  than  one  year,  determina- 
ble by  the  custom  of  the  trade,  at  any  time,  upon  payment  of  a  year's 
hire,  is  an  agreement  not  to  be  performed  within  one  year  from  the 
making  thereof,  and  must  be  signed  by  the  party  to  be  charged  there- 
with.    Burcli  V.  Liverpool  {Earl),  4  M.  &  R.  380 ;  9  B.  &  C.    392. 

§  4.  Part  performance.  In  order  to  take  a  case  out  of  the  opera- 
tion of  the  statute,  on  the  ground  that  it  is  partly  performed,  there 
must  be  such  a  part  performance  of  it  on  the  part  of  plaintiff,  as 
would  render  it  a  fraud  on  him,  if  the  defendant  refused  to  comply 
with  the  contract  on  his  part.  Burnett  v.  Blackmar,  43  Ga.  569.  See 
Herrin  v.  Butters,  20  Me.  119.  Payment  or  performance  of  the  con- 
sideration of  an  agreement,  not  to  be  performed  within  the  year  of  the 
statute  of  frauds,  never  takes  it  out  of  the  statute.  Kor  can  the  con- 
sideration be  recovered  unless  it  inured  to  the  defendant's  advantage. 
Pierce  v.  Paine,  28  Vt.  34. 

Although  an  action  at  law  does  not  lie  for  the  breach  of  a  contract, 
which  is  void  by  the  statute  of  frauds  because  not  in  writing,  still  an 
action  will  lie  to  recover  for  services  performed  under  the  contract. 
Nones  v.  Homer,  2  Hilt.  116  ;  Sims  v.  McEwen,  27  Ala.  184;  Ray 
V.  Young,  13  Texas,  550;  CawthoruY.  Cordrey,  13  C.  B.  (N.  S.)  406. 

Where  a  mortgagee,  having  obtained  a  decree  of  foreclosure  upon 
two  parcels  of  laud,  made  an  oral  contract  with  a  junior  mortgagee,  at 
the  time  of  the  sale  under  the  decree,  that  he  would  bid  the  amount 
due  him  on  one  parcel,  and  if  it  was  not  redeemed,  the  junior  mort- 
gagee should  have  the  other  parcel  discharged  from  the  lien  of  the 
prior  mortgagee,  for  his  notes  not  yet  due,  and  the  junior  mortgagee 
was  to  pay  the  costs  of  foreclosure  and  one-half  of  the  solicitors  fees, 
it  was  held  that  this  agreement  being  executed,  as  between  tlie  parties 
within  the  year,  was  thereby  taken  out  of  the  operation  of  thie  statute. 
Bennett  v.  Matson,  41  111.  332. 

The  building  of  a  party -wall  under  a  parol  agreement  that  the  ad* 
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jacent  owner  will  pay  for  one-half  as  much  as  he  shall  use,  when  he 
builds,  is  a  part  performance  taking  the  case  out  of  the  statute.  Raw- 
son  V.  Bell,  46  Ga.  19.     See  Yol.  2,  pp.  Y22-T25. 

A  promise,  upon  which  the  statute  declares  that  no  action  shall  be 
maintained,  cannot  be  made  effectual  by  estoppel  merely  because  it 
has  been  acted  upon  by  ?he  promisee  and  not  performed  by  the  prom- 
isor.    Brightman  v.  Hicks,  108  Mass.  216. 

The  doctrine,  that  an  agreement  that  mutual  debts  shall  be  applied 
in  satisfaction  of  each  other,  will  not  constitute  a  payment  such  as  will 
save  an  oral  agreement  from  the  statute  of  frauds.  Mattice  v.  Allen, 
3  Abb.  (N.  Y.)  App.  Dec.  248  ;  3  Keyes,  492 ;  3  Trans.  App.  263  ; 
See  PiUiey  v.  Glens  Falls  Ins.  Co.,  65  IS".  Y.  (20  Sick.)  6. 

Where  a  parol  contract  was  made  in  November,  1865,  for  the  rent 
of  a  plantation  for  the  year  1866,  and  the  defendant  went  into  posses- 
sion of  the  place  in  pursuance  of  the  contract  and  cultivated  it  for  the 
year,  1866,  this  is  such  a  part  performance  of  the  contract  as  will  take 
it  without  the  operation  of  the  statute  of  frauds  in  an  action  brought 
for  the  rent.     Rosser  v.  Harris,  48  Ga.  512. 

§  5.  Performance  on  one  side.  If  one  of  the  mutual  promises  is 
executed,  or  is  to  be  performed  within  the  year,  the  case  is  not  within 
the  statute  of  frauds,  and  a  memorandum  of  the  other  is  not  necessary 
to  render  it  capable  of  enforcement.  The  provision  of  the  statute, 
relative  to  contracts  not  to  be  performed  within  a  year,  applies  to  con- 
tracts not  to  be  performed  on  either  side  within  the  year.  McClellan 
V.  Sanford,  26  Wis.  637  (m  this  case  many  conflicting  decisions  are 
reviewed) ;  Haugh  v.  Blyihe,  20  Ind.  24 ;  Allen  v.  Devlin,  6  Bosw. 
(N.  Y.)  1  ;  Pinney  v.  Pinney,  2  Root,  191.  In  Vermont,  the  ques- 
tion whether  the  statute  of  frauds  applies  to  a  verbal  contract,  to  be 
performed  within  a  year  by  one  party  and  not  by  tlie  other,  depends 
on  whether  the  suit  is  brought  against  the  party  who  was  to  perform 
his  part  within  the  year;  if  so  brought,  the  statute  would  not  apply, 
but  if  brought  against  the  party,  whose  agreement  was  not  to  be  per- 
formed within  the  year,  the  statute  would  be  a  bar.  Sheehy  v. 
Adarene,  41  Yt.  541. 

In  a  suit  against  an  executor  upon  a  parol  agreement  of  his  testator 
to  leave  a  certain  sum  by  will  to  the  plaintiff,  if  he  continued  to  work 
for  the  testator  until  his  death,  it  was  held  that  the  agreement  was  not 
within  the  statute,  as  it  had  been  performed  by  the  plaintiff,  and 
because  it  might  have  been  performed  within  a  year.  Bell  v.  Hewitfs 
Executor,  24  Ind.  280 ;  ante,  p.  41,  42,  Art.  5,  §  1. 

An  agreement  whereby  all  that  is  to  be  done  by  the  plaintiff,  con- 
stituting one  entire  consideration  for  the  defendant's  promise,  is  capable 
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of  being  performed  within  a  year,  and  no  part  of  wliat  the  plaintifi  is 
to  do  constituting  such  consideration  is  intended  to  be  postponed  until 
after  the  expiration  of  the  year,  is  not  within  the  statute,  notwithstand- 
ing the  performance  on  the  part  of  the  defendant  is  or  may  be  ex- 
tended beyond  that  period.  Smith  v.  Neale^  2  C.  B.  (N.  S.)  67 ;  3 
Jnr.  (N.  S.)  516  ;  26  L.  J.  C.  P.  143  ;  BUndkig  v.  Sargent,  33  N.  H. 
239. 

§  6.  Recovery  for  ser rices  under  void  contract.  Although  no 
suit  can  be  maintained  to  enforce  a  parol  agreement  to  return  at  the 
expiration  of  three  years  certain  corn  and  pork  loaned,  one  can  be 
maintained  to  enforce  the  implied  promise  created  by  law  to  pay  the 
value  of  the  articles  received  and  not  returned.  Montague  v.  Garnett, 
3  Bush  (Ky.),  297.  And  under  that  clause  of  the  statute  of  frauds, 
which  provides  that  "  no  action  shall  be  brought  "  upon  an  oral  agree- 
ment not  to  be  performed  within  one  year  from  the  making  thereof, 
such  an.  agreement  for  services  cannot  be  set  up  in  defense  to  an  action 
on  a  quantum  meruit  for  services  performed  under  it.  King  v.  Wel- 
Gome,  5  Gray  (Mass.),  41, 

If  a  party  makes  a  contract  to  labor  for  a  fixed  period,  which  is  void 
within  the  statute  of  frauds,  and  quits  before  that  period  has  elapsed, 
without  any  sufficient  cause,  or  for  any  cause  which  he  has  provoked, 
he  cannot  recover  for  the  time  he  has  labored.  Swanzey  v.  Moore,  22 
111.  63.  But  see  Shute  v.  Dorr,  5  Wend.  204.  So,  where  a  party  en- 
ters into  a  verbal  agreement  to  work  for  another  for  a  number  of  years 
for  a  certain  compensation,  to  be  paid  at  the  end  of  the  time  specified, 
and  fully  performs  such  contract  on  his  part,  he  cannot  repudiate  such 
contract,  on  the  ground  that  it  was  void  under  the  statute  of  frauds, 
and  maintain  an  action  to  recover  the  value  of  the  services  rendered  ;  he 
can  only  recover  the  compensation  agreed  upon.  Va/n  Valkenhurg  v. 
Croffut,  15  Hun  (N.  Y.),  147. 

§  7.  Executed  contracts.  A  parol  agreement  within  the  statute 
of  frauds  having  been  executed,  neither  of  the  parties  can  afterward 
object  that  the  contract  was  void.  MoCue  v.  S/nith,  9  Minn.  252 ; 
Craig  v.  Van  Felt,  3  J.  J.  Marsh.  489 ;  JVoyes  v.  Moor,  1  Eoot,  142. 
So,  where  a  contract,  by  which  one  party  was  to  build  a  dam  and  the 
other  to  pay  therefor  in  certain  installments,  was  signed  only  by  the 
first  party,  but  it  appeared  that  the  other  party  paid  his  installments  as 
therein  provided,  and  both  acted  upon  it  as  binding,  it  was  held  that  it 
was  executed  and  binding.     Reedy  v.  Srmth,  42  Cal.  245. 

Certain  county  bonds  were  deposited  with  a  provost  marshal,  at  his 
requirement,  by  a  person  engaged  in  furnishing  men  to  fill  the  quotas 
of  certain  towns  for  military  service,  mider  a  parol  agreement  that  the 
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bonds  should  be  held  as  security  that  the  men  furnished  by  liini  should 
not  desert  before  reaching  the  place  of  rendezvous.  It  was  held  that 
the  agreement  was  void,  under  the  statute  of  frauds,  it  being  an  agree- 
ment to  answer  for  the  default  or  miscarriage  of  another ;  and  that  it 
was  not  so  far  executed,  by  the  delivery  of  the  securities,  as  to  give  the 
officer  an  interest  in,  or  a  right  to  retain  them.  Richardson  v.  Cran- 
dall,  48  N.  y.  (3  Sick.)  348. 

The  father  of  seven  illegitimate  children  agreed  with  their  mother 
verbally  to  pay  her  £300  per  annum,  by  equal  quarterly  installments, 
for  so  long  as  she  should  maintain  and  educate  them.  At  the  time  of 
making  the  promise  the  eldest  child  was  about  fourteen  years  old.  For 
several  years  the  mother  maintained  and  educated  the  children,  and  the 
father  paid  the  agreed  sums.  At  Michaelmas,  1870,  he  discontinued 
his  payments.  The  mother  still  continued  to  maintain  and  educate  the 
children,  and  in  May,  1873,  brought  an  action  for  two  and  a  half  years' 
arrears.  It  was  held  that  the  consideration  being  executed,  she  was 
entitled  to  recover  as  for  "  money  paid  at  the  father's  request,"  at  the 
rate  fixed  by  the  verbal  agreement,  even  assuming  that  the  agreement 
was  one  "  not  to  be  performed  within  a  year.  Knowlman  v.  Bluett, 
L.  R,  9  Exch.  307;  10  Eng.  R  466;  22  W.  R.  758;  43  L.  J.  Exch. 
151. 

ARTICLE  Yl. 

CONTRACTS  FOR  THE  SALE  OF  GOODS. 

Section  I.  In  general.  See  ante,  Yol.  5,  chapter  on  Sales,  at  page 
589,  et  seq.,  for  a  full  statement  of  the  general  principles. 

§  2.  What  are  goods  ?     See  ante,  Yol  5,  pp.  591,  595. 

§  3.  What  are  not  goods  ?  Id,  The  statute  of  frauds  does  not 
apply  to  a  verbal  contract  for  the-  manufacture  and  delivery  of  articles. 
Hight  v.  Ripley,  19  Me.  137.  If  the  articles  exist  at  the  time,  in  the 
condition  in  which  they  are  to  be  delivered,  it  should  be  regarded  as  a 
contract  of  sale ;  but  if  labor  and  skill  are  to  be  applied  to  existing  ma- 
terials, as  a  contract  for  the  manufacture  of  the  articles.  So,  an  agree- 
ment "to  furnish,  as  soon  as  practicable,"  a  certain  number  of  malleable 
hoe  shanks,  agreeable  to  patterns  left,  is  a  contract  for  the  manufacture 
of  such  articles.  Id.  So,  too,  where  one  agreed  to  buy  a  certain  quantity 
of  hop  roots  from  such  persons  as  he  could  find  having  them  for  sale, 
and  deliver  them  to  another  at  six  dollars  per  bushel,  it  was  held  that 
this  might  be  considered  a  contract  for  work  and  labor  to  be  done  and 
performed,  and  so  not  within  the  statute  of  frauds.  Wehster  v.  Zielly, 
52  Barb.  482.  See  Parsons  v.  Louchs,  48  N.  Y.  (3  Sick.)  17;  8  Am. 
YoL.  YIL— 7 
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Eep.  5'ri  ;  Goddard  v.  BinTiey,  15  Mass.  450;  15  Am.  Rep.  112, 
118,  71.  A  contract  for  the  sale  of  corn,  if  by  its  terms  the  corn  is  to 
be  gathered  and  shucked  before  delivery,  is  not  within  the  statute. 
Mentch  V.  Long,  27  Md.  188.  And  see  ante,  Yol.  5,  at  pages  594, 
595. 

§  4.  Articles  to  be  made,  etc.     See  ante,  Yol.  5,  pp.  591-595 

§  5.  Of  the  price.     See  ante,  Yol.  5,  pp.  596,  597. 

§  6.  Acceptance  and  receipt  of  goods.  See  ante,  Yol.  5,  pp.  598- 
601,  where  the  subject  is  fully  treated. 

§  7.  What  is  a  sufficient  acceptance.  The  plaintiff  contracted,  by 
parol,  to  sell,  and  the  defendant  to  purchase  one  thousand  cords  of  wood, 
or  so  much  thereof  as  the  plaintiff  could  cut  and  deliver  at  a  specified 
price  per  cord,  no  time  being  fixed  for  the  performance.  Plaintiff 
delivered  and  received  pay  for  about  three  hundred  and  twenty-two 
cords  and  had  about  two  hundred  cords  more  ready  for  delivery;  this  he 
commenced  to  draw  and  had  piled  nineteen  cords  by  the  side  of  defend- 
ant's road  wlien  he  saw  notified  not  to  bring  more,  that  defendant  did 
not  want  it,  and  he  refused  to  pay  for  the  nineteen  cords.  In  an  action 
to  recover  damages,  it  was  held  that  the  partial  delivery  and  accept- 
ance answered  the  requirements  of  the  statute  of  frauds,  and  rendered 
the  contract  valid.  Van  Woert  v.  Albany  c&  Susquehanna  JR.  R.  Co., 
67  N.  Y.  (22  Sick.)  538. 

There  may  be  an  actual  receipt  of  goods  without  an  acceptance,  and 
an  acceptance  without  a  receipt.  The  receipt  of  the  goods  is  the  act 
of  taking  possession  of  them.  When  the  seller  gives  to  the  buyer  the 
actual  control  of  the  goods  and  the  buyer  accepts  such  control,  he  has 
actually  received  them.  Such  a  receipt  is  often  an  evidence  of  an 
acceptance,  but  it  is  not  the  same  thing.  Indeed,  the  receipt  by  the 
buyer  may  be,  and  often  is,  for  the  express  purpose  of  seeing  whether 
lie  will  accept  or  not.  Blackb.  on  Sales,  106.  See  Brand  v.  Focht,  3 
Keyes,  409 ;  Stone  v.  Browning,  51  :N'.  Y.  (6  Sick.)  211. 

It  may  be  that  in  the  case  of  a  contract  for  the  purchase  of  unascer- 
tained property  to  answer  a  particular  description,  no  acceptance  can 
be  properly  said  to  take  place  before  the  purchaser  has  had  an 
opportunity  of  rejection.  In  such  a  case  the  offer  to  purchase  is  sub- 
ject not  only  to  the  assent  or  dissent  of  the  seller,  but  also  to  the  con- 
dition that  the  property  to  be  delivered  by  him  shall  answer  the  stipu- 
lated description.  A  right  of  inspection  to  ascertain  whether  such 
3ondition  liad  been  complied  with  is  in  the  contemplation  of  both 
parties  to  such  a  contract,  and  no  complete  and  final  acceptance,  so  as 
irrevocably  to  vest  the  property  in  the  buyer,  can  take  place  before  he 
has  exercised  or  waived  that  right.     In  order  to  constitute  such  a  final 


FEAUDS,  STATUTE  OF.      '  51 

and  complete  acceptance,  the  assent  of  the  buyer  should  follow,  not 
precede  that  of  the  seller.  But  where  the  contract  is  for  a  specific 
ascertained  chattel,  the  reasoning  is  altogetlier  different.  Equally 
where  the  offer  to  sell  and  deliver  has  been  first  made  by  the  buyer 
and  afterward  assented  to  by  the  seller,  the  contract  is  complete  by  the 
assent  of  both  parties,  and  it  is  a  contract  the  expression  of  which  testi- 
fies that  the  seller  has  agreed  to  sell  and  deliver,  and  the  buyer  to  buy 
and  accept  the  chattel  {Bog  Lead  Co.  v.  Montague,  10  C.  B.  [N.  S.] 
481,  489,  490 ;  quoted  in  Cooke  v.  Millard,  65  K.  Y.  [20  Sick.]  352, 
369  ;  22  Am.  Rep.  619);  where  the  authorities  on  "acceptance"  are 
collated  and  reviewed. 

§  8.  What  not  a  sufficient  acceptance.  See  ante.  Vol.  5,  pp.  598 
-601.  The  defendants,  desiring  to  purchase  a  bill  of  lumber,  went  to 
the  plaintiff's  yard  where  they  were  shown  lumber  of  the  desired  quality 
but  Avhich,  to  meet  their  requirements,  needed  to  be  dressed  and  cut 
into  different  sizes.  They  gave  a  verbal  order  for  certain  quantities 
and  sizes,  amounting,  at  the  prices  specified,  to  $918.22,  to  be  taken 
from  the  lots  examined  by  the  defendants.  There  was  a  much  larger 
quantity  of  lumber  in  the  yard,  and  no  particular  lumber  was  selected 
or  set  apart  to  fill  the  order.  It  was  the  defefidant's  intention  to  pur- 
chase enough  to  fill  out  a  boat  load.  After  giving  the  order  the  defend- 
ants pointed  out  the  piles  from  which  they  desired  the  lumber  to  be 
taken,  and  directed  that  when  prepared  it  should  be  placed  upon  the 
plaintiff's  dock  and  notice  given  of  readiness  to  deliver.  Plaintiffs 
filled  the  order,  placed  the  lumber  on  their  dock  and  gave  notice  as 
agreed.  It  was  not  removed  and  the  next  day  it  was  destroyed  by  fire. 
In  an  action  to  recover  the  contract  price,  it  was  held  that  the  contract 
was  in  its  nature  entire,  and,  though  executory,  was  one  of  sale  within 
the  meaning  of  the  statute  of  frauds ;  that  the  subsequent  acts  of  the 
defendants  did  not  turn  the  executory  contract  into  an  executed  one, 
and  did  not  amount  to  an  "  acceptance  and  receipt "  of  the  lumber  so  as 
to  take  the  case  out  of  the  statute ;  that  the  title  to  the  lumber,  there- 
fore, never  became  vested  in  the  defendants,  and  they  were  not  liable. 
CooheY.  Millard,  65  K  Y.  (20  Sick.)  352-374;  22  Am.  Eep.  619. 
In  an  action  for  goods  sold  and  delivered,  if  the  seller  relies  upon  an 
acceptance  by  the  buyer  to  take  the  case  out  of  the  statute,  he  must  show 
some  unequivocal  act  of  acceptance,  and  if  the  goods  were  sold  by 
sample,  it  is  not  enough  to  merely  show  that  the  goods  came  into  the 
possession  of  the  buyer  and  that  they  corresponded  with  the  sample. 
Remick  v.  Sandford,  120  Mass.  309  ;  Vol.  5,  pp.  579,  599. 

§9.  Of  earnest  and  part  payment.  See  ante,  VdL  5,  pp.  601- 
603. 
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§  10.  When  sufficient.  Id. 
§  11.  When  not  sufficient.  Id. 

§  12.  Memorandum  in  writing.  See  cmte,  Vol.  5,  pp.  603-606.  A 
memorandum  in  writing  representing  the  sale  of  a  quantity  of  whisky 
to  be  ascertained  by  a  redip  is  not  sufficient  to  satisfy  the  statute. 
Mahalen  v.  Dublin  <£;  Chapelisod  Dis.  Co.,  11  Ir.  C.  L.  83. 

The  written  evidence  of  a  contract,  necessary  to  satisfy  the  statute 
of  frauds,  must  be  in  existence  at  the  time  of  bringing  the  action  on 
such  contract.     Btrd  v.  Munroe,  66  Me.  337;  22  Am.  Rep.  571. 

§  13.  Form  and  requisites  of  memorandum.  The  memorandum 
required  by  the  statute  must  contain  all  the  essential  terms  of  the 
contract,  expressed  with  such  a  degree  of  certainty  as  to  render  it 
unnecessary  to  resort  to  parol  evidence  to  determine  the  intent  of  the 
parties  thereto.     Hagan  v.  Domestic  Sewing  Maohine  Co.,  9  Hun  (N. 

§  14.  Signature.  See  ante,  Yol.  5,  pp.  606-608  ;  infra,  p.  38,  Art.  4, 
8.  The  mere  circumstance  of  the  name  of  a  party  being  written  by 
himself  in  the  body  of  a  memorandum  of  agreement  will  not  of  itself 
constitute  a  signature.  It  must  be  inserted  in  such  a  manner  as  to 
govern  or  to  have  the  eifect  of  authenticating  the  whole  instrument. 
You  cannot  by  words  of  reference  bring  up  a  signature,  and  give  it  a 
signification  and  effect  different  from  that  which  the  signature  has  in 
the  original  place  where  it  is  found.  Caton  v.  Caton,  L.  R.,  2  H.  L.  Cas. 
127 ;  36  L.  J.  Chanc.  886 ;  16  W.  R.  1.  Where,  therefore,  the  name 
of  the  party  against  whom  specific  performance  in  equity  was  sought  to 
be  enforced,  appeared  in  different  parts  of  the  paper,  but  only  in  such  a 
way  that,  in  each  case,  it  merely  referred  to  the  particular  part  where  it 
was  found,  and  that  part  was  in  the  form  of  reference  or  description,  and 
not  of  a  promise,  or  an  undertaking,  it  was  held,  that  the  paper  did 
not  constitute  a  contract  signed  within  the  provisions  of  the  statute  of 
frauds.  Id.  But  it  has  been  held  that  a  signature  to  a  document  which 
contains  the  terms  of  a  contract  is  available  to  satisfy  the  statute, 
though  put  alio  intuitu,  and  not  in  order  to  attest  or  verify  the  con- 
tract. Jones  V.  Victoria  GroAiing  Dock  Co.,  L.  R.,  2  Q.  B,  Div.  26 ; 
46  L.  J.  Q.  B.  219 ;  25  W.  R.  348. 

A  signatm'e  by  initials  to  a  contract  or  a  memorandum  is  sufficient. 
Palmer  v.  Stephens,  1  Denio,  471 ;  State  v.  Bell,  65  No.  Car.  313  ; 
Chichester  v.  Cohh,  14  L.  T.  (K.  S.)  433. 

§  15.  Auctioneer's  note  or  entry.  See  ante,  Yol.  1,  pp.  485-487; 
Yol.  5,  pp.  606-608  ;  infra,  p.  38,  Art.  4,  §  8. 

An  auctioneer's  memorandum,  to  be  sufficient  within  the  statute  of 
frauds,  must  set  out  the  contract  with  such  reasonable  certainty,  that 
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its  terms  may  be  understood  from  the  writing  itself,  without  recourse 
to  parol  proof.  The  fact  that  such  memorandum  is  indorsed  on  the 
order  of  sale,  but  without  any  reference  to  it  for  the  ascertainment  of 
•the  things  sold,  is  no  better  than  if  indorsed  on  any  other  paper.  Ridg- 
way  V.  Ingram,  50  Ind.  145 ;  19  Am.  E.ep.  TOO.  It  must  be  one  which 
contains,  expressly  or  by  necessary  implication,  all  the  material  terras 
of  the  contract.  A  draught  of  a  deed  poll,  to  be  executed  by  the 
grantors  and  which  does  not  contain  the  purchaser's  obligations,  is  not 
sufficient ;  still  less  is  such  a  draught  which  is  only  partly  completed 
at  the  time  when  the  purchaser  revokes  his  bid.  Gxoaihney  v.  Casern, 
74  No.  Car.  5  ;  1  Am.  Rep.  484. 

Only  the  parties  to  a  sale  can  take  advantage  of  any  defects  or  irreg- 
ularities in  the  memorandum  made  by  the  auctioneer,  and  if  they  com- 
plete the  sale  without  objection,  by  payment  of  the  purchase-money 
and  execution  and  acceptance  of  a  deed,  it  does  not  lie  in  the  mouth 
of  the  mortgagor  w^hose  lands  were  thus  sold  imder  a  power  contained 
in  the  mortgage,  when  sued  by  the  purchaser,  to  object  to  the  suffi- 
ciency of  the  memorandum  made  by  the  auctioneer,  or  to  the  fact  that 
the  mortgagee's  agent  acted  as  auctioneer  at  the  sale.  Lewis  v.  Wells, 
50  Ala.  198.  In  an  action  against  an  auctioneer  upon  a  contract  of 
sale,  where  the  defense  is  that  the  contract  was  by  parol,  and  so  void 
under  the  statute  of  frauds,  the  fact  that  the  law  imposes  upon 
auctioneers  the  duty  of  making  memoranda  of  sales  made  by  them,  and 
the  presumptions  in  favor  of  the  performance  of  official  duty,  cannot 
stand  for  proof  that  there  was  a  written  contract  of  sale.  Baltzen  v. 
Nicolay,  53  I^.  Y.  (8  Sick.)  467. 

§  16.  Statement  of  consideration.  Contracts,  required  by  the 
statute  of  frauds  to  be  in  writing,  stand  upon  the  same  footing  as  other 
written  contracts,  with  respect  to  the  consideration,  which  need  not  be 
expressed  in  the  writing,  but  may  be  proved,  when  necessary,  or  dis- 
proved by  parol  or  other  evidence ;  and  this  whether  the  consideration 
be  executed  or  executory.  Steadman  v.  Guthrie,  4  Mete.  (Ky.)  147 ; 
Shively  v.  Blacl,  45  Penn.  St.  345 ;  Valpy  v.  Gibson,  4  C.  B.  837 ; 
Spicer  v.  Cooper,  1  G.  &  D.  52;  5  Jur.  1036  ;  1  Q.  B.  424;  Ashcroft 
V.  Morrill,  4:  M.  &  G.  450;  6  Jur.  783.  The  words  "for  value  re- 
ceived "  in  a  contract  sufficiently  express  the  consideration  within  the 
requirements  of  the  statute  of  frauds.  Howard  v.  Holhrook,  9  Bosw. 
(IST.  Y.)  237.  There  may  be  a  complete  contract,  so  as  to  pass  the  prop- 
erty in  goods  from  the  seller  to  the  buyer,  although  the  price  has  not 
been  definitively  agreed  on  between  them.  Joyce  v.  Swann,  17  C.  B. 
(N.  S.)  84.  Where  an  executory  contract  is  entered  into  for  the  fab- 
rication of  goods,  without  any  agreement  as  to  price,  the  memorandum 
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of  the  contract  required  by  the  statute  is  sufficient  without  the  specifi- 
cation of  price.     Jloadley  v.  MmLaine^  10  Bing.  482  ;  4  M.  &  S.  340. 

But  it  has  been  held  that  where  the  contract  is  within  the  statute 
of  frauds  and  is  executory,  the  memorandum  must  name  the  price,  as 
well  where  a  reasonable  price  is  agreed  upon  as  where  any  other  is, 
and  if  the  price  is  left  to  be  arranged  by  parol,  the  memorandum  will 
be  incomplete.  James  v.  Muir,  33  Mich.  223.  And  see  Elmore  r. 
Ki7igscote,  8  D.  &  E.  343 ;  5  B.  &  C.  583.  A  letter  admitting  the 
purchase  of  goods  by  the  writer  from  the  person  to  whom  it  is  written, 
but  without  expressing  any  consideration,  or  stating  the  terms  of  the 
purchase,  is  not  a  sufficient  note  or  memorandum  in  writing  to  take 
the  case  out  of  the  operation  of  the  statute  of  frauds.  Newhery  v. 
Wall,  65  N.  Y.  (20  Sick.)  484. 

§  IT.  Construction  of  contracts.  A  sale  of  any  growing  produce 
of  the  earth,  in  actual  existence  at  the  time  of  the  contract,  whether  it 
be  in  a  state  of  maturity  or  not,  is  not  a  sale  of  an  interest  in  land.  A 
parol  contract  for  the  sale  of  the  peaches  growing  in  a  peach  orchard, 
for  a  specified  sum,  to  be  gathered  as  they  ripen,  is  valid.  Purner  v. 
Piercy,  40  Md.  212 ;  17  Am.  Eep.  591. 

In  a  contract  to  sell  five  hundred  bales  of  cotton,  to  arrive  in  Liver- 
pool, per  ship  or  ships  from  Calcutta,  there  was  the  following  stipula- 
tion: "  The  cotton  to  be  taken  from  the  quay,"  and  it  was  held  that 
this  stipulation  was  an  independant  stipulation  for  the  seller's  benefit, 
and  not  a  condition  precedent  which  the  purchaser  had  a  right  to  insist 
on  being  performed.  Neill  v.  Whitworth,  L.  R.,  1  C.  P.  684  ;  12  Jur.. 
(N.  S.)  761 ;  35  L.  J.  C.  P.  304 ;  14  W.  R.  844  ;  1  H.  &  R.  832. 

For  the  construction  of  other  contracts,  see  illustrations  under  pre- 
vious sections,  and  Chapter  on  Sales. 

ARTICLE  YII. 

REMEDIES. 

Section  1.  In  general.  A  parol  contract  within  the  provisions  of 
the  statute  of  frauds  cannot  be  made  the  ground  of  a  defense.  Whee- 
ler V.  Frankenthal,  78  111.  124.  And  where  the  time  of  performance 
of  a  written  contract,  which  is  within  the  statute  of  frauds,  is  extended 
by  parol,  the  action  can  be  maintained  only  on  the  written  contract, 
and  such  parol  extension  is  no  defense  to  such  an  action,  if  the  defend- 
ant has  not  performed,  or  offered  to  perform,  within  the  time  as 
extended ;  and  in  such  case  the  damages  must  be  fixed  with  reference 
to  the  time  when  the  written  contract  was  broken.  Whittier  v.  Dana., 
10  Allen  (Mass.),  326. 
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The  doctrine  of  courts  of  equity,  that  payment  of  part  of  the  pur- 
chase-money on  a  parol  contract  for  real  estate,  and  taking  possession  of 
the  premises  under  the  contract,  is  such  a  part  performance  as  takes  the 
case  out  of  the  statute  of  frauds  of  Indiana,  does  not  prevail  in  courts 
of  law.  Bari<iknfian\.  Kuyhendall,  6  Blackf.  21.  When  the  enforce- 
ment of  a  written  contract,  according  to  the  legal  import  of  its  terms, 
would  he  fraudulent  and  wrong,  the  rulo  that  excludes  parol  evidence 
to  vary  a  written  contract  does  not  prevail  in  a  court  of  equity.  Adams 
V.  Smilie,  50  Yt.  1. 

The  courts  have  uniformly  inclined  to  give  the  words  of  the  statute 
of  frauds  full  effect,  and  to  refuse  to  sanction  a  latitudinous  construction 
thereof.  Delmnihal  v,  Jones,  53  Mo.  460 ;  Purner  v.  Piercy,  40  Md. 
212;  17  Am.  Eep.  591. 

§  2.  Remedies  in  equity.  When  a  court  of  equity  is  called  upon  to 
aid  a  party  against  the  operation  of  the  statute  of  frauds,  and  the  acts 
of  one  who  would  take  an  unjust  advantage  of  it,  the  court  scrutinizes 
the  conduct  and  acts  of  the  party  invoking  its  aid,  and  demands  of  him 
the  utmost  good  faith.  Evans  v.  Folsorn,  5  Minn.  422.  The  statute 
does  not  prevent  showing  a  mistake  in  a  written  instrument,  by  parol 
evidence,  for  the  purpose  of  sustaining  a  suit  in  equity  to  correct  the 
mistake.     McLennan  v.  Johnston,  60  111.  306. 

A  parol  agreement  in  respect  to  lands  cannot  be  avoided  in  equity  on 
the  ground  that  it  is  not  in  writing,  where  it  has  been  partly  performed. 
Burdick  v.  Jackson,  7  Hun  (N.  Y.),  488. 

A  defendant,  by  demurring  to  a  bill,  setting  up  a  parol  agreement, 
and  thus  admitting  the  agreement,  will  nevertheless  be  entitled  to  the 
protection  of  the  statute,  if,  in  his  demurrer,  he  claims  such  protection, 
as  the  demurrer  will,  in  this  respect,  be  treated  like  an  answer.  Yan 
Dyne  v.  Yreeland,  3  Stockt.  (N.  J.)  370.  See  Randall  v.  Howard, 
2  Black  (U.  S.),  585.  Where  an  agreement  has  been  partly  carried 
into  effect,  relief  is  limited  to  a  court  of  equity.  Davis  v.  Moore,  9 
Kich.  (S.  C.)  Law,  215. 

§  3.  Pleadings.  The  statute  of  frauds  must  be  taken  advantage  oi 
by  some  proper  plea.  Lawrence  v.  Chase,  54  Me.  196  ;  Rabsuhl  v. 
Lack,  35  Mo.  316  ;  Warren  v.  Dickson,  27  111.  115.  But  see  Ilotch- 
Mss  V.  Ladd,  36  Yt.  593.  And  when  it  is  pleaded  in  defense,  it  is  not 
sufficient  to  allege  that  the  account  stated  is  baiTed  by  the  statute  of 
frauds,  the  facts  relied  upon  in  defense  under  the  statute  should  be  set 
out.  Dinkel  v.  Gundelfinger,  35  Mo.  172.  In  an  action  on  an  agree- 
ment for  the  purchase  of  land,  an  answer  denying  the  making  of  the 
agreement  has  the  same  effect  as  pleading  the  statute.  Hooker  v. 
Gentry,  3  Mete.  (Ky.)  463.     Where  the  contract  appears  by  the  com- 
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plaint  to  be  by  parol,  and  nothing  is  alleged  to  take  it  out  of  the  statute, 
the  complaint  is  defective  and  demurrable,  and  no  answer  setting  up  the 
statute  is  needed ;  the  omission  to  plead  is  not  necessarily  a  waiver 
thereof.  Wentworth  v.  WentiooHh,  2  Minn.  277.  In  Illinois  the 
statute  of  frauds  with  relation  to  the  sale  of  lands  must  be  specially 
pleaded.     Zear  v.  Chouteau,  23  111.  39;    Yourty.  Hopkins,  24  id.  326. 

If  a  defendant,  sought  to  be  charged  upon  a  contract  within  the  stat- 
ute, admits  the  contract  in  his  answer,  but  claims  the  protection  of  the 
statute,  his  right  is  the  same  as  though  the  admission  had  not  been 
made.  Burt  v.  Wilson,  28  Cal.  632;  Ashmore  v.  Evans,  3  Stockt. 
(N.  J.)  151. 

In  pleading  the  promise  of  a  party  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  it  is  not  necessary  to  allege  that  it  was 
made  in  writing;  it  will  be  presumed  to  have  b©en  reduced  to  writing 
unless  the  contrary  appears.  Walsh  v.  Kattenhurgh,  8  Minn.  127 ; 
Walcefield  v.  Greenhood,  29  Cal.  598 ;  Rohhins  v.  Deverill,  20 
Wis.  142. 

If  the  complainant  relies  on  a  part  performance,  he  must  allege  the 
facts  constituting  it  in  his  bill ;  and  these  facts  are  admitted  by  a  demur- 
rer, and  it  will  then  be  the  duty  of  the  court  to  determine  whether  they 
are  sufficient  to  constitute  a  part  performance,  Yan  Dyne  v.  Yreeland, 
3  Stockt.  (K.  J.)  370. 

A  complaint  to  have  a  conveyance  set  aside  as  fraudulent,  which  fails 
to  show  eitlier  that  the  plaintiff's  claim  was  for  a  subsisting  indebtedness, 
or  that  the  conveyance  was  made  with  intent  to  defraud  subsequent 
creditors,  will  be  properly  dismissed.     Holmes  v.  Clarlc,  48  Barb.  237. 

If  the  plea  avers  that  the  promise  sued  on  was  a  promise  to  pay  the 
debt  of  another,  to  wit,  B,  a  replication  that  the  promise  was  not  a 
promise  to  pay  the  debt  of  said  B  is  good.  HotehJciss  v.  Ladd,  36 
Yt.  593. 

In  an  action  upon  a  contract  required  b}"^  the  statute  of  frauds  to  be 
in  writing,  it  is  not  necessary  to  allege  in  the  complaint  that  it  is  in  writ- 
ing. For  the  purposes  of  the  complaint  this  will  be  presnmed,  and 
unless  the  contract  is  denied  in  the  answer,  or  alleged  to  be  void  because 
not  in  wTiting,  the  statute  furnishes  no  defense.  Marston  v.  Swett,  66 
K.  Y.  (21  Sick.)  206. 
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CHAPTER  XXX. 

GIVING  TIME  TO  PRINCIPAL. 
ARTICLE  I. 

GENERAL  RULES  AND  PRINCIPLES. 

Section  1.  In  generaL  The  principle  that  a  surety  will  be  discharged 
if  a  new  agreement  be  entered  into  between  the  creditor  and  the  princi- 
pal debtor,  varying  or  enlarging  the  time  of  the  performance  of  a 
contract,  is  borrowed  from  a  court  of  equity  ;  but  it  is  now  well  settled, 
that  this  defense  may  be  set  up  at  law.  King  v.  Baldwin,  17  Johns. 
384  ;  Hubhard  v.  Gurney,  64  N.  Y.  (19  Sick.)  457.  And  that,  with- 
out regard  to  the  time  of  the  extension,  or  whether  it  has  operated  to 
the  prejudice  of  the  surety  or  not.  Haden  v.  Brown,  18  Ala.  641. 
A  creditor  who  has  a  mortgage  security  given  by  the  principal  debtor, 
which  is  worthless  by  reason  of  prior  liens,  will  discharge  the  surety 
by  cancelling  the  mortgage  and  taking  another,  Atlmita  National 
Banh  V.  Douglass,  51  Ga.  205  ;  21  Am.  Rep.  234.  See  Vol.  5,  pp. 
239,  240.  And  the  pi-inciple  applies  when  a  State  is  a  creditor,  as  well 
as  when  an  individual  is.     Prairie  v.  Jenhins,  75  No.  Car.  545. 

Although  a  creditor  cannot  release  or  compound  with  the  principal 
debtor  without  discharging  the  surety,  yet  before  a  surety  is  thereby 
discharged,  it  must  be  shown  that  there  has  been  an  unauthorized 
indulgence  given  or  a  composition  made  with  such  debtor,  and  that  it 
was  effected  by  an  express  agreement,  founded  upon  a  valid  considera- 
tion, which  was  legally  binding  upon  such  creditor.  Oherndorf  v. 
Union  Banh  of  Baltimore,  31  Md.  126  ;  1  Am.  Rep.  31. 

§  2.  Mere  delay  no  discharge  of  surety.  Mere  delay  on  the 
part  of  the  creditor,  without  fraud,  or  agreement  with  the  principal, 
does  not,  however,  operate  to  discharge  the  surety.  Williams  v.  Town- 
send,  1  Bosw.  (N.  Y.)  411  ;  Hunt  v.  United  States,  1  Gall.  (C.  C.) 
32 ;  Montgomery  v.  Dillingham,  3  Sm.  &  M.  647 ;  Allen  v.  Brown, 
124  Mass.  77.  A  creditor  is  not  bound  to  active  diligence  against  the 
principal,  in  order  to  preserve  the  liability  of  the  surety.  If  he  merely 
remain  passive,  the  liability  of  the  surety  is  unimpaired,  Johnson  v. 
Planters'  BanJc,  4  Sm.  &  M.  165 ;  Lumsden  v.  Leonard,  55  Ga.  374 ; 
Vol.  VIL— 8 


58  GIVING  TIME  TO  PRINCIPAL. 

Summerhill  v.  Tcopj),  52  Ala.  227 ;  Booker  v.  Gooding,  86  111.  60. 
Even  the  mere  fact  that  the  creditor  delayed  suing  until  the  principal 
became  insolvent  does  not  necessarily  discharge  the  surety.  Lyle  v. 
Morse,  24  111.  95.  But  if  the  creditor  is  requested  by  the  surety  to 
proceed  against  the  principal,  and  fails  to  do  so,  and  the  principal  after- 
ward becomes  insolvent,  the  surety  has  been  held  to  be  exonerated. 
Martin  v.  Skehan,  2  Col.  T.  614.     See  Yol.  5,  pp.  237,  238. 

§  3.  Effect  of  creditor's  negligence.  A  surety  is  not  discharged 
by  the  neglect  of  the  creditor  to  sue  the  principal,  on  notice  given  to 
him  by  the  surety  to  do  so,  unless  by  such  neglect  an  injury  has  been 
sustained  by  him.  Herbert  v.  Ilohhs,  3  Stew.  (Ala.)  9.  The  act  which 
will  discharge  a  surety  must  be  legally  injurious  or  inconsistent  with 
his  legal  rights.  Mere  indulgence,  as  we  have  seen  in  the  preceding 
section,  is  not  sufficient  (See,  also,  Moore  v.  Gray,  26  Ohio  St.  525 ; 
Clapton  V.  Sjpratt,  52  Miss.  251 ;  Dillon  v.  Russell,  5  Neb.  484) ;  nor 
will  an  omission  of  duty,  on  the  part  of  the  creditor,  and  a  consequent 
injury,  discharge  the  surety  unless  he  has  requested  the  performance  of 
the  duty.  Clark  v.  Sickler,  64  N.  Y.  (19  Sick.)  231 ;  S.  C,  21  Am. 
Rep.  Q'd'o.  And  a  notice  by  a  surety,  that  lie  "  wishes  "  the  creditor  to 
proceed  for  his  debt,  or  have  it  arranged  in  some  way  ;  that  he  "  does 
not  wish"  to  remain  bail  any  longer,  is  not  a  sufficient  demand  to  dis- 
charge the  surety  on  the  ground  that  the  creditor  has  failed  to  sue  the 
principal,  after  being  notified  to  do  so.  Baker  v.  Kellogg,  29  Ohio 
St.  663.  So  it  is  held  that  a  verbal  offer  of  a  surety  to  give  a  bond  to 
the  creditor,  to  save  him  harmless  from  all  costs,  if  he  will  sue  the 
principal,  unaccompanied  by  the  tender  of  such  bond,  is  insufficient  to 
discharge  the  surety,  if  such  action  is  not  brought.  Eaton  v.  Waite, 
66  Me.  221.  It  is  likewise  held  that  an  offer,  upon  the  part  of  a  prin- 
cipal debtor,  to  pay,  and  an  omission  so  to  do,  because  of  a  request  of 
the  creditor  that  he  retain  the  money,  and  the  subsequent  insolvency  of 
the  principal,  do  not  discharge  a  surety.  Clark  v.  Sickler,  64  N.  Y. 
(19  Sick.)  231 ;  S.  C,  21  Am.  Rep.  606.  See  Yol.  5,  pp.  238, 
239. 

The  holder  of  a  promissory  note  does  not  dischai-ge  the  surety  by 
merely  omitting  to  present  it  to  the  assignees  to  whom  the  principal 
has  assigned  his  propert}^  for  the  benefit  of  his  creditors.  Dye  v.  Dye, 
21  Ohio  St.  86  ;  18  Am.  Rep.  40. 

§  4.  Yalid  agreement  to  extend  time  discharges  surety.  To 
discharge  a  surety  by  an  extension  of  time,  there  must  be  a  binding 
agreement  for  an  extension,  founded  on  a  sufficient  consideration,  and 
without  the  consent  of  the  surety.  Hogshead  v.  Williams,  55  Ind. 
145 ;  Ashton  v.  Sproule,  35  Penn.  St.  492 ;  Thornton  v.  Ddbney,  23 
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Miss.  559 ;  Dunham  v.  Covm,trymam,,  Q^  Barb.  268 ;  White  v.  Whitmy, 
51  Ind.  124 ;  Stewart  v.  Parker,  55  Ga.  656.  A  naked  promise,  to 
forbear  enforcing  the  payment  of  a  debt,  has  no  legal  efficacy,  and 
works  no  change  in  the  antecedent  relations  of  the  parties.  But  an 
agreement  for  time,  sustained  by  a  sufficient  consideration,  varies  the 
contract,  by  changing  the  period  for  its  performance,  and  not  only 
delays  the  creditor,  but  deprives  the  surety  of  the  right,  which  he 
would  otherwise  have,  to  compel  the  principal  to  fulfill  the  engage- 
ment. Id.  See  2  Am.  Lead.  Cas.  (5th  ed.)  390.  And  the  agreement 
need  not  be  in  writing,  nor  in  any  precise  form  of  words,  nor  even  in 
express  language,  but  may  be  inferred  from  acts,  declarations,  circum- 
stances, and  facts ;  and,  when,  from  these  sources,  the  mutual  agree- 
ment of  the  parties  is  to  be  gathered,  it  is  for  the  jury  to  determine 
what  were  the  intention  and  understanding  upon  which  the  minds  of 
the  parties  met.  Brooks  v.  Wright,  13  Allen,  72.  Receiving  a  pay- 
ment of  interest  in  advance  upon  a  note,  after  its  maturity,  by  the 
payee  from  the  maker,  implies  a  contract  for  the  extension  of  the  time 
of  payment  during  the  period  for  which  interest  is  so  paid,  and,  if  such 
extension  be  made  without  the  consent  of  the  surety,  he  will  be  dis- 
charged. Woodhum  V.  Ca/rter,  50  Ind.  376.  See,  also,  Scott  v.  Saf- 
fold,  37  Ga.  384 ;  Rolvnson  v.  Miller,  2  Bush  (Ky.),  179  ;  Dunham 
V.  Downer,  31  Vt.  249.  And  this  is  so,  although  the  agreement  be 
for  a  usurious  rate.  Scott  v.  Harris,  76  No.  Car.  205 ;  Brown  v. 
Prophit,  53  Miss.  649  ;  Myers  v.  First  National  Bank,  78  lU.  257. 
But  see  post,  p.  60,  §  5.  But,  an  indorsement  on  a  note  overdue,  of  a 
payment  more  than  enough  to  pay  the  interest  then  due,  does  not  neces- 
sarily imply  an  agreement  between  the  maker  and  payee  for  an  exten- 
sion of  time,  such  as  will  discharge  a  surety.  Yore  v.  Woodford,  29 
Ohio  St.  245.  And  it  is  held  that  the  payment  of  interest  on  a  note  up 
to  the  day  it  is  paid,  at  a  greater  rate  of  interest  than  the  party  is  legally 
bound  to  pay,  without  any  other  proof,  does  not  show  an  agreement 
to  extend  the  time  of  payment  so  as  to  release  a  surety.  Stearns  v. 
Sweet,  78  111.  446. 

The  execution  of  a  deed  of  trust,  by  a  principal,  whereby  property, 
not  subject  to  execution,  was  made  liable  for  its  payment,  is  a  good 
consideration  for  a  promise  to  extend  the  time  for  payment  of  the  note, 
and  such  an  agreement  will  discharge  the  surety.  Semple  v.  Atkinson^ 
64  Mo.  504. 

But  where  the  principal  has  amply  indemnified  the  surety  by  mort- 
gage, an  agreement  by  the  creditor  with  the  principal  to  extend  the 
time  does  not  discharge  the  surety*     Kleinhaus  v.  Generous,  25  Ohio 
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St.  667.     See,  more  fully,  as  to  agreements  for  extension  of  time,  Yol. 
5,  p.  289  et  seq. 

%  5.  Invalid  agreement  does  not  discharge  surety.  It  follows 
from  the  principles  stated  in  the  preceding  section,  that  an  invalid 
agreement  for  the  extension  of  time  does  not  discharge  a  surety.  To 
have  such  effect  the  contract  must  be  valid.  Hunter  v.  Clark,  28  Tex. 
159 ;  Thompson  v.  ^YaUon.  10  Yerg.  (Tenn.)  362 ;  WrigU  v.  Watt,  52 
Miss.  631.  And  see  Vol.  5,  p.  212.  Thus,  a  usurious  contract  by  a 
debtor,  to  pay  his  creditor  for  delay,  will  not  discharge  the  surety,  unless 
the  money  is  paid,  because  such  contract  is  void.  Id.;  Burgess  v.  Dewey, 
33  Yt.  618.  Nor  will  a  promise  to  delay  the  collection  of  a  debt  for 
an  uncertain  period  discharge  a  surety.  There  must  be  a  sufficient 
consideration,  and  a  time  definitely  fixed.  Gardner  v.  Watson,  13  111. 
347 ;  David  v.  Malone,  48  Ala.  429.  And  part  payment  of  the  debt 
does  not  constitute  a  valid  consideration.  King  v.  State  Banh,  9 
Ark.  185 ;  Mathewson  v.  Strafford  Bank,  45  K.  H.  104.  Nor  is  a 
snret}'^  discharged  because  the  time  of  payment  was  extended  by  the 
creditor,  unless  the  latter  knew  that  the  surety  was  such.  Deherry  v. 
Adams,  9  Yerg.  (Tenn.)  52 ;  Paddleford  v.  Thacher,  48  Yt.  574 ; 
Howell  V.  Lawrenceville,  etc.,  Co.,  31  Ga.  663 ;  McGee  v.  Metcalf,  12 
Sm.  &  M.  535.  But  it  is  not  necessary  that  his  name  should  appear 
upon  the  note  as  surety  ;  it  will  be  sufficient  if  he  was  actually  a  surety, 
and  this  was  known  to  the  payee  when  the  note  was  executed.  Flynn 
V.  Mudd,  27  111.  323. 

A  valid  contract  between  the  creditor  and  one  of  the  sureties  to  a 
contract,  for  an  extension  of  time  to  the  latter,  does  not  discharge  an- 
other surety  from  the  entire  debt  (see  Draper  v.  Weld,  13  Gray,  580), 
but  only  from  such  part  thereof  as  the  first-named  surety  would  be  bound 
to  contribute  to  its 'payment.  Ide  v.  Churchill,  14  Ohio  St.  372.  See 
Yates  V.  Donaldson,  5  Md.  389.  Where  one  note  is  left  as  collateral 
security  for  another,  an  agreement  made  without  consideration,  between 
the  makers  of  the  collateral  note  and  the  creditor,  to  give  time,  does 
not  exonerate  the  sureties  on  the  note  secured.  New  Hampshire,  etc., 
Bank  v.  Dawning,  16  N.  H.  187.  So,  where  the  maker  of  a  protested 
note  pays  the  amount  to  the  original  payee  and  not  to  the  holder,  and 
the  holder,  with  knowledge  of  the  fact,  gives  further  credit  to  the  payee, 
the  maker  is  not  a  surety  of  the  payee  to  be  discharged  by  the  indul- 
gence. Carr  v.  Lewis,  20  N.  Y.  (6  Smith)  138.  And  see  Watson  v. 
Shuttleworth,  53  Barb.  357.  And  where,  by  the  usage  of  a  bank,  the 
credit  of  a  note  is  continued  without  a  new  note  being  given,  and  with- 
out preventing  the  bank  from  collecting  the  note  before  such  new 
credit  expires,  such  enlargement  of  the  time  of  payment  will  not  dis- 
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charge  the  surety,  as  the  bank  can  sue  the  principal  at  any  time.  Black- 
stone  Bank  v.  Hill,  10  Pick.  129. 

It  is  held  in  a  recent  case  in  Virginia  that  the  surety  of  a  public  col- 
lector or  treasurer  is  not  discharged  from  liability  for  his  principal,  on 
his  official  bond,  by  an  act  of  assembly  passed  subsequent  to  the  execu- 
tion of  the  bond,  without  the  surety's  assent,  extending  the  time  ^\^thin 
which,  by  the  law  in  force  at  the  date  of  the  bond,  the  officer  was  re- 
quired to  settle  his  accounts,  and  make  payment  of  the  public  money 
in  his  hands.     Smithy.  Comimonwealih,  25  Gratt.  (Va.)  780. 

An  extension  of  the  time  of  payment  of  a  promissory  note  upon  the 
consideration  that  the  principal  will  annually  pay  interest  on  the  note 
at  the  rate  stipulated  therein,  will  not  release  the  surety.  Christnnan 
V.  TutiU,  59  Ind.  155. 

See,  as  to  further  illustrations  appropriate  under  this  section,  Vol. 
5,  pp.  212,  213. 

§  6.  Effect  of  discontinuing  or  staying  proceedings  against 
debtor.  The  doctrine  has  been  maintained  that  a  creditor  may  dis- 
continue a  suit  begun  by  him  against  the  principal  without  prejudice 
to  his  rights  against  the  sureties,  whether  he  has  attached  property  or 
not.  Banlc  of  Montpelier  v.  Dixon,  4  Vt.  587 ;  Barney  v.  Cla/rk, 
46  N.  H.  514.  But  if  an  execution  is  issued  against  a  surety  and  his 
principal,  and  is  levied,  by  the  direction  of  the  surety,  on  property 
of  the  principal  sufficient  to  satisfy  it,  and  the  creditor  causes  it  to  be 
returned  without  a  sale,  and  the  property  to  be  released  without  the 
consent  of  the  surety,  it  is  held  that  the  latter  is  thereby  discharged. 
Winston  v.  Yeargin,  50  Ala.  310.  And  see  Bank  of  Missouri  v. 
Matson,  24  Mo.  333.  And  the  authorities  would  seem  to  establish  the 
general  rule,  that  the  abandonment  of  an  execution  which  has  once  been 
actually  levied  on  the  goods  of  the  principal  will  discharge  the  surety 
{Curan  v.  Colbert,  3  Ga.  239  ;  City  of  Maquoketa  v.  Willey,  35  Iowa, 
323  ;  State  v.  Hammond,  6  Gill  &  J.  [Md.]  157 ;  2  Am.  Lead.  Gas.  [5th 
ed.]  395) ;  but  this  rule  does  not  apply  until  actual  le^^y,  and  the  surety 
will  not  be  exonerated  by  the  withdrawal  of  the  writ  after  it  has  gone 
forth,  but  before  the  goods  have  been  taken  under  it  by  the  sheriff. 
Id. ;  Boyston  v.  Howie,  15  Ala.  309 ;  Miller  v.  Porter,  5  Humph. 
(Tenn.)  294 ;  Vol.  5,  p.  245. 

§  7.  Effect  of  surety's  assent.  Time  given  to  the  principal  at  the 
instance  of  the  surety,  or  with  his  consent,  does  not  effect  the  discharge 
of  the  surety  {Treat  v.  Smith,  51  Me.  112 ;  Vol.  5,  p.  246) ;  and  where 
the  creditor  gives  time  to  the  principal,  and  the  surety  afterward,  with 
a  knowledge  of  the  fact,  agrees  to  waive  all  advantage  to  himself,  the 
inference  is,,  that  he  agreed  to  the  extension,  and  no  consideration  is 
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necessary  to  sustain  the  agreement  for  waiving  the  act.  Bank  at 
Decatur  v.  Johnson,  9  Ala.  622.  And  see  Fowler  v.  Brooks,  13  N. 
H.  240 ;  Porter  v.  Ilodenjmyl,  9  Mich.  11 ;  Yol.  5,  p.  246. 

§  8.  Discharge,  liow  interposed.  See  Vol.  5,  p.  247.  A  plea  in 
bar,  which  alleges  the  giving  of  time  to  the  principal,  without  the 
knowledge  or  consent  of  the  surety,  upon  a  good  and  valuable  consider- 
ation, without  setting  out  the  consideration,  is  bad  {Marshall  v.  Aiken, 
25  Yt.  328) ;  so,  a  plea  that,  when  the  obligation  fell  due,  the  principal 
was  solvent,  and  that  the  creditor  neglected  and  forbore  to  sue  him 
until  he  became  insolvent,  is  bad ;  mere  forbearance  by  the  creditor 
being  no  discharge  of  the  surety.  Ante,  pp.  57,  58,  §§  2,  3.  So,  a  plea 
by  a  surety  in  a  note,  that  the  principal  paid  to  the  creditor,  after  the 
note  became  due,  a  certain  sum,  and  in  consideration  thereof,  the  credi- 
tor agreed  to  give  the  principal  f mother  time,  is  bad  upon  demurrer, 
unless  it  aver  that  such  contract  was  entered  into  without  the  consent 
of  the  surety.  Stone  v.  State  Bank,  8  Ark.  141.  And  see  ante,  p. 
61,  §7. 

By  the  rules  of  the  common  law,  when  the  action  is  upon  a  specialty, 
the  surety  cannot  set  up  a  parol  agreement  to  enlarge  time  without  his 
assent,  as  a  defense.  It  is  peculiarly  a  matter  for  a  court  of  equity. 
Parker  v.  Watson,  8  Exch.  404 ;  Davey  v.  Prendergrass,  5  B.  &  Aid. 
187;  Steptoey.  Harvey,  7  Leigh  (Ya.),  501;  Tate  v.  Wymand,  7 
Blackf.  (Ind.)  240 ;  Wittmer  v.  Ellison,  72  111.  301.  And  see  Dela- 
croix V.  Bulkley,  13  Wend.  71.  But  as  it  respects  bills  of  exchange 
and  other  commercial  contracts  not  under  seal,  courts  of  law  have  long 
been  in  the  habit  of  treating  them  as  subject  to  a  very  enlarged  equity, 
and  affected  by  defenses  which  would  formerly  have  driven  the  parties 
into  a  court  of  equity.  Locke  v.  United  States,  3  Mas.  (C.  C.)  446, 
453. 

And  where  equiiable  defenses  are  now  permitted  in  actions  at  law 
(See  Yol.  5,  p.  672,  tit.  Equitable  Defenses),  there  would  seem  to  be  no 
valid  reason  for  excluding  the  same  evidence  at  law  that  is  admissible  in 
equity.  It  has  accordingly  been  held  competent  for  one  of  two 
makers  of  a  promissory  note,  in  an  action  upon  the  note,  to  prove 
by  parol  that  he  signed  the  note  as  surety,  to  enable  him  to  inter- 
pose as  a  defense  that  he  was  discharged  by  an  extension  of  time 
given  to  the  principal  with  knowledge  of  the  suretyship.  Hubbard  v. 
Gurney,  64  N.  Y.  (19  Sick.)  457 ;  overruling  Cmnphell  v.  Tate,  7 
Lans.  (N.  Y.)  370  ;  Benjamins.  Arnold,  5  K.  Y.  Sup.  Ct.  (T.  &  C.)  54. 
And  see  Greenough  v.  MGClellam,dy  2  El.  &  El.  424;  105  Eng.  C.  L. 
428. 
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It  is  held  in  Louisiana  that  the  form  of  the  contract  or  instrument 
by  which  a  surety  binds  himself  for  the  payment  of  the  debt,  in  case 
the  debtor  should  not  himself  satisfy  it,  does  not  affect  the  surety's 
right  to  plead,  in  bar  of  the  action  against  him,  his  discharge  in  conse- 
quence of  a  prolongation  of  the  term  of  payment,  without  his  consent. 
Jones  V.  Fleming^  15  La.  Ann.  522. 
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CHAPTER  XXXI. 

ILLEGALITY. 
AKTICLE  I. 

OF    ILLEGALITY    IN    GENEEAL. 

Section  1.  Definition  and  nature.  No  rule  of  law  is  more  clearly 
settled  than  that  illegality  in  a  contract  will  render  it  void.  And  when 
a  contract  is  tainted  with  illegality,  the  law  will  not  lend  its  aid  to 
either  party  for  the  enforcement  of  such  contract.  Neither  courts  of 
law  nor  of  equity  will  interpose  to  grant  any  relief  to  the  parties  to  an 
illegal  contract,  but  will  leave  them  where  it  finds  them,  if  they  have 
been  equally  cognizant  of  the  illegality,  according  to  the  maxim :  ^'  In 
pa7%  delicto  potior  est  conditio  defendentis  et  possidentis^  See  Smith  v 
Bromley,  2  Doug.  696  ;  Binnington  v.  Wallis,  4  B.  &  Aid.  650  ;  Cowan 
V.  Milbourn,  L.  K.,  2  Exch.  230  ;  Lowell  v.  Boston,  etc.,  R.  R.  Co.,  23 
Pick.  32 ;  Barlmr  v.  Hoff,  7  Hun  (N.  Y.),  284.  And  the  true  test 
for  determining  whether  or  not  the  plaintiff  and  the  defendant  were  m 
pari  delicto,  is  by  considering  whether  the  plaintiff  could  make  out  his 
case  otherwise  than  through  the  medium  and  by  the  aid  of  the  illegal 
transaction  to  which  he  was  himself  a  party.  Fivaz  v.  NichoUs,  2  C. 
B.  501 ;  Ta^jlor  v.  Chester,  L.  E.,  4  Q.  B.  308 ;  Holt  v.  Green,  73 
Penn.  St.  198;  S.  C,  17  Am.  Eep.  737.  All  instruments  made  for  the 
purpose  of  giving  effect  to  an  illegal  agreement  are  tainted  with  the 
illegality  and  cannot  be  enforced  in  a  court  of  equity.  Blasdel  v. 
Fowler,  120  Mass.  447 ;  21  Am.  Kep.  533. 

A  contract  may  be  illegal,  because  it  contravenes  the  principles  of 
the  common  law,  or  the  special  requisitions  of  a  statute.  The  distinc- 
tion formerly  existing  between  ■)nala  prohihita  and  mala  in  se  has  been 
long  since  abrogated.  See  Auhert  v.  Maze,  2  Bos.  &  Pul.  371 ;  Bank 
of  United  States  v.  Owens,  2  Pet.  538.  And  the  rule  is  now  well  estab- 
lished, that  no  agreement  to  do  an  act  forbidden  by  statute,  or  to  omit 
to  do  an  act  enjoined  by  statute  is  binding.  DeBegins  v.  Armistead, 
10  Bing.  110 ;  Cope  v.  Rowlands,  2  Mees.  &  W.  153 ;  D'Allex  v. 
Jones,  37  Eng.  L.  &  Eq.  476 ;  Clark  v.  Protection  Ins.  Co.,  1  Story 
(C.  C),  109  ;    Kottwitz  v.  Alexander,  34  Tex.  689 ;    Cohurn  v.  Odelh 
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30  N.  H.  540 ;  Milton  v.  Haden,  32  Ala.  30  ;  Mc  Williams  v.  Phil- 
lips, 51  Miss.  196 ;  Hooker  v.  DePalos,  28  Ohio  St.  251 ;  Durgin  v. 
Dyer,  68  Me.  143,  Whenever  a  contract  has  been  entered  into  for  the 
performance  of  an  immoral  act,  or  an  act  which  is  contrary  to  the  pro- 
visions of  an  act  of  the  legislature,  or  to  the  public  policy  of  the  com- 
mon law,  the  courts  will  not  lend  their  assistance  for  the  enforcement 
of  the  contract^  whether  it  be  a  simple  contract,  or  even  a  contract 
under  seal.  Merrick,  v.  Trustees,  8  Gill  (Md.),  59 ;  Scudder  v. 
Andrews,  2  McLean  (C.  C),  464 ;  Spalding  v.  Preston,  21  Yt.  9. 
And  the  general  rule  is,  that  contracts,  void  by  the  law  of  the  land 
where  made,  are  void  everywhere  else,  and  that  whatever  is  a  good 
defense  in  the  place  of  contract,  is  a  valid  one  wherever  the  contract 
is  attempted  to  be  enforced.  Kennedy  v.  Cochrane,  65  Me.  594.  Nor 
is  it  necessary  that  the  illegality  shall  be  apparent  upon  the  face  of 
the  contract ;  for,  ordinarily,  when  parties  enter  into  an  illegal  con- 
tract, it  is  done  in  such  manner  as,  in  form,  to  conceal  the  illegality. 
See  Riley  v.  Jordan,  122  Mass.  231.  It  is  therefore  held  that, 
if  the  illegality  does  not  appear  on  the  face  of  the  contract,  it  may 
still  be  shown,  through  the  medium  of  parol  or  oral  testimony, 
whether  the  contract  be  under  seal,  or  a  mere  simple  unsealed  written 
agreement.  Brown  v.  Brown,  34  Barb.  533.  But  the  courts  will 
not  presume  a  contract  to  be  illegal ;  on  the  other  hand,  every  thing 
must  be  presumed  to  have  been  legally  done  till  the  contrary  be 
proved.  Bennett  v.  Glough,  1  B.  &  Aid.  463 ;  Tucker  v.  Street- 
man,  38  Tex.  71 ;  Craft  v.  Bent,  8  Kans.  328.  It  is  the  benefit  of 
the  public,  and  not  the  advantage  of  the  defendant  to  an  action,  that 
is  to  be  considered  in  cases  in  which  one  or  more  of  several  parties  in 
pari  delicto  rely  for  defense  upon  the  illegality  of  the  transaction  out 
of  which  the  claim  arises.  In  such  cases,  the  j^'^'^'^'^f-^'^ption  is  in 
favor  of  the  transaction,  and  if  it  be  susceptible  of  two  meanings,  one 
legal  and  the  other  not,  that  interpretation  will  be  put  upon  it  which 
will  support  and  give  it  operation.  Lewis  v.  Davison,  4  Mees.  &:  "W. 
654;  Mittelholzer  v.  Fullarton,  6  Q.  B.  989 ;  Bihh  v.  Miller,  11  Bush 
(Ky.),  306.  So,  the  rule  that  a  contract  founded  on  an  act  prohibited 
by  statute  is  void,  is  subject  to  the  qualification  that,  although  the 
legislature  may  forbid  the  doing  of  a  particular  act,  yet,  unless  the  act 
itself  is  declared  void,  a  party  not  privy  to  it,  or  involved  in  the  guilt 
of  the  transaction,  may  recover  of  the  guilty  actor  {Brooklyn  Life 
Ins.  Oo.  V.  Bledsoe,  52  Ala.  538) ;  nor  is  such  rule  applicable  where 
the  contract  is  prohibited  for  the  mere  protection  of  one  of  the  parties 
against  an  undue  advantage  which  the  other  party  is  supposed  to  pos- 
sess. Sootten  V.  State,  51  Ind.  152.  And  see  Watrous  v.  Blair,  32 
YoL.  YII.— 9 
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Iowa,  58.  And  the  rule  that  courts  will  not  aid  one  whose  cause  of 
action  is  founded  on  an  illegal  contract,  should  not  be  extended  so  as 
to  encourage  violations  of  contracts  for  payment  of  honest  debts,  as  be- 
tween the  parties,  because  growing  out  of  tainted  originals.  £ly  v. 
Second  National  Bam,k,  79  Penn.  St.  453.  And  where  a  mortgagee 
obtains  possession  of  mortgaged  personal  property  on  account  of  a 
breach  of  the  terms  and  conditions  of  the  mortgage,  the  mortgagor 
cannot  maintain  replevin  for  the  property  on  the  ground  that  the  con- 
sideration of  the  mortgage  is  illegal.  Dougherty  v.  JBonavid.  124r 
Mass.  210. 

The  validity  of  a  contract  must  be  determined  by  the  statute  in  force 
at  the  time  it  is  made.  If  it  is  valid  when  made,  a  subsequent  change 
or  repeal  of  the  law  cannot  impair  its  validity ;  and  if  it  is  void  when 
made,  no  subsequent  law  can  impart  to  it  validity.  Hays  v.  Williams, 
27  Ala.  267 ;  Bennett  v.  Woolfolk,  15  Ga.  213.  And  where  the  con- 
tract, being  in  violation  of  the  statute,  is  void,  the  subsequent  repeal  of 
the  statute  will  not  render  it  valid.  Milne  v.  Hnher,  3  McLean  (C.  C), 
212 ;  B anchor  v.  Mansel,  47  Me.  58 ;  Gilliland  v.  Phillips,  1  So.  Car. 
152. 

Where  an  illegal  contract  or  transaction  is  only  partially  performed, 
there  is  a  locus  pmnitentice,  and  either  party  may  rescind  the  contract. 
Knowlton  v.  Congress  c&  Empire  Spring  Co.,  ]4  Blatchf.  364.  But 
see  S.  C,  57  N.  Y.  (12  Sick.)  518,  which  holds  to  the  contrary. 

§  2.  As  a  defense  to  sealed  instrumeuts.  It  is  a  well-established 
principle,  that  illegality  may  be  pleaded  as  a  defense  to  an  action  on  a 
sealed  instrument,  either  where  the  illegality  exists  at  common  law,  or 
where  it  is  occasioned  by  the  enactments  of  some  statute.  Collins  v. 
Blantern,  2  Wils.  341;  S.  C,  1  Sm.  Lead.  Cas.  489;  Hilton  v. 
Eckersley,  6  El.  &  Bl.  47,  66 ;  Egerton  v.  Lord  Brownlow,  4  H.  L. 
Cas.  1 ;  Bowen  v.  Buch,  28  Vt.  308  ;  Shaw  v.  Reed,  30  Me.  105 ; 
Graeme  v.  Wroughton,  11  Exch.  146  ;  Goldham  v.  Edwards,  18  C.  B. 
389.  And  it  was  said  to  have  been  generally  understood  since  the 
case  of  Pole  v.  Harrobin,  9  East,  416,  n.,  that  an  obligor  is  not 
restrained  from  pleading  any  matter  which  shows  that  the  bond  was 
given  upon  an  illegal  consideration,  whether  coasistent  or  not  with  the 
condition  of  the  bond.  Paxton  v.  Popham,  9  East,  408,  421.  See 
Yol.  1,  p.  699,  where  the  cases  are  carefully  collected. 

A  bond  executed  for  the  purpose  of  influencing  an  officer  in  the 
discharge  of  his  duty  so  as  to  benefit  the  party  giviug  the  obligation? 
is  based  upon  an  illegal  consideration  and  cannot  be  enforced.  Cooh 
V.  Shipman,  51  111.  316  ;  24  id.  614. 

In  respect  to  agreements  void  m  part,  it  was  unanimously  agreed,  in 
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a  very  early  case,  tliat  if  some  of  the  covenants  of  an  indenture,  or 
of  the  conditions  indorsed  upon  a  bond,  are  against  law,  and  some  good 
and  lawful,  that  in  such  case,  at  the  common  law,  the  covenants  or 
conditions  which  are  against  law  are  void  ah  initio,  and  the  others 
stand  good.  Norton  v.  Simmes,  Hob.  12  c. ;  S.  C,  Moore,  856.  See, 
also,  Chesman  v.  Nainhy,  2  Ld.  E,aym.  1456.  And  the  principle  has 
been  applied  in  many  modern  English  cases.  See  Gaskell  v.  King, 
11  East,  165 ;  Sheerman  v.  Thompson,  14  Ad.  &  El.  1027 ;  NichoUs 
V.  Stretton,  10  Ad.  &  El.  (N".  S.)  346 ;  Mallan  v.  Maij,  11  Mees.  & 
"W.  653  ;  Price  v.  Green,  16  id.  346.  The  same  rule  is  recognized  and 
applied  by  the  American  courts.  Thus,  it  is  held  that,  while  the  ille- 
gality of  any  portion  of  an  entire  consideration  will  vitiate  the  contract 
{^Chandler  v.  Johnson,  39  Ga.  85 ;  Clements  v.  Marston,  52  I^. 
H.  31),  yet  where  a  contract  is  for  the  doing  of  two  or  more  things, 
which  are  entirely  distinct,  and  one  of  them  is  prohibited  by  law  and 
the  others  are  legal,  such  illegality  of  the  one  stipulation  cannot  be  set 
up  as  a  bar  to  an  action  for  a  breach  of  one  of  the  valid  stipulations. 
Id. ;  Erie  Raihoay  Co.  v.  Union  Locomotive,  etc.,  Co.,  35  N.  J.  Law,  240. 
The  rule,  as  sometimes  expressed,  is,  if  a  contract,  part  of  which  is 
repugnant  to  law  and  against  public  policy^  wliile  the  other  part  is  not, 
can  be  divided,  so  much  as  is  unexceptionable  may  be  enforced. 
FacTder  v.  Ford,  McCahon  (Kans.),  21 ;  Hanauer  v.  Gray,  25  Ark. 
350.  But  where  covenants,  which  are  against  law,  enter  into  and  form 
a  part  of  the  entire  consideration  of  a  contract,  a  separation  of  the 
good  consideration  from  that  which  is  illegal  will  be  attempted  only  in 
those  cases  in  which  the  party  seeking  to  enforce  the  contract  is  not 
the  wrong-doer.  Where  both  parties  are  in  equal  fault,  no  remedy  can 
be  had  in  a  court  of  justice  on  an  illegal  transaction.  Saratoga  County 
Bank  v.  King,  44  N.  Y.  (5  Hand)  87. 

A  bond  may  be  void  for  disobedience  to  a  statute,  although  the 
statute  contains  no  words  of  positive  prohibition.  The  recognized 
doctrine  is,  that  every  contract  made  for  or  about  any  matter  or  thing 
which  is  prohibited  and  made  unlawful  by  statute,  is  a  void  contract, 
though  the  statute  does  not  mention  that  it  shall  be  so,  but  only  inflicts 
a  penalty  on  the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute.  Bartlett  v. 
Yinor,  Carth.  252 ;  Fergusson  v.  Norman,  5  Bing.  N.  C.  80 ;  Swords 
V.  Owen,  43  How.  (N.  Y.)  176 ;  S.  C,  2  Jones  &  Sp.  277 ;  The 
Pioneer,  Deady,  72 ;  Watroics  v.  Blair,  32  Iowa,  58.  Courts  will 
not,  even  with  the  consent  of  the  parties,  enforce  a  contract  which  is 
in  violation  of  a  statute,  although  not  therein  declared  void.  Fovjler 
V.  Scully,  72  Penn.  St.  456  ;  S.  C,  13  Am.  Kep.  699.     But  while,  as 
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a  general  rule,  a  penalty  prescribed  by  statute  for  the  doing  of  an  act 
implies  a  prohibition  which  will  render  the  act  void,  yet  this  is  not 
always  so,  and  in  every  instance  courts  will  look  to  the  language  and 
subject-matter  of  the  statute,  the  wrong  or  evil  which  it  seeks  to 
remedy  or  prevent,  and  the  purpose  sought  to  be  accompHshed  by  the 
enactment ;  and  if,  from  all  these,  it  is  manifest  that  it  was  not  intended 
to  render  the  j)rohibited  act  void,  the  courts  will  so  hold  and  construe 
the  statute  accordingly.  Panghorn  v.  Westlake,  36  Iowa,  546 ;  Fer- 
gusson  v.  Norman^  5  Bing.  K.  O.  76 ;  FacTder  v.  For^d,  24  How. 
(U.  S.)  322 ;  Oneida  Bomk  v.  Ontario  Bamk,  21  N.  Y.  (7  Smith) 
490,  495. 

Corporations,  which  are  creatures  of  law,  are,  when  their  seal  is 
properly  affixed,  bound  just  as  individuals  are  by  their  own  contracts, 
and  as  much  as  all  the  members  of  a  partnership  would  be  by  a  con- 
tract in  which  all  concurred.  But  where  a  corporation  is  created  by 
an  act  of  the  legislature  for  particular  purposes,  with  special  powers, 
their  deed,  though  under  their  corporate  seal,  and  that  regularly 
affixed,  does  not  bind  them  if  it  appear  by  the  express  provisions  of 
the  statute  creating  the  corporation,  or  by  reasonable  inferences  from 
its  enactments,  that  the  deed  was  ultra  vires  /  that  is,  that  the  legisla- 
ture meant  that  such  a  deed  should  not  be  made.  South  YorTcshirey 
etc..  Railway  Co.  v.  Great  Northern  Railway  Co.,  9  Exch;  55,  84. 
See,  also.  Mayor  of  Norwich  v.  Norfolk  Railway  Co.,  4  El.  &  Bl. 
413.  See  Yol.  2,  pp.  332,  335.  But  the  invalidity  of  contracts  made 
in  violation  of  statutes  is  subject  to  the  equitable  exception,  that 
although  a  corporation  in  making  a  contract  acts  in  disagreement  with 
its  charter  when  it  is  a  simple  question  of  capacity  or  authority  to 
contract,  a  party  who  has  the  benefit  of  the  agreement  cannot  be  per- 
mitted, in  an  action  founded  on  it,  to  question  its  validity.  The 
defendant  cannot  be  permitted  to  repudiate  a  contract,  the  fruits  of 
which  he  retains.  Sedgw.  Stat.  &  Const.  Law,  90  ;  Pratt  v.  Short,  53 
How.  (N.  Y.)  506 ;  Township  of  Pine  Grove  v.  Talcott,  19  Wall. 
666,  678. 

§  3.  As  a  defense  to  unsealed  instruments.  In  respect  to  the 
defense  of  illegality,  the  same  general  principles  are  applicable,  whether 
the  illegal  contract  be  in  writing  not  under  seal,  or  the  instrument  of 
writing  be  sealed.  In  neither  case  will  the  courts  lend  their  assistance 
for  the  enforcement  of  the  contract.     See  ante,  p.  65,  §  1. 

§  4.  As  a  defense  to  oral  agreements.  Illegality  is  likewise  avail- 
able as  a  defense  to  actions  on  oral  agreements,  and  the  same  general 
rules  apply  as  in  the  case  of  written  agreements.  See  ante,  pp.  65,  ^^^ 
§§  1,  2. 
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§5.  Who  may  interpose  the  defense.  The  maxim,  ^'- Ex  turpi 
causa,  non  (yritur  actio,''  is  an  old  and  familiar  one,  resting  on  the  clearest 
principles  of  pnblic  policy,  and  never  to  be  ignored.  In  accordance 
with  this  maxim,  nothing  is  better  settled  than  that,  in  regard  to  con- 
tracts which  are  entered  into  for  fraudnlent  or  illegal  purposes,  the  law 
will  aid  neither  party  to  enforce  them  while  they  remain  executory, 
either  in  whole  or  in  part,  nor,  when  executed,  will  it  aid  either  party 
to  place  himself  in  statu  quo  by  a  rescission,  but  will,  in  both  cases, 
leave  the  parties  where  it  linds  them.  Nellis  v.  Clark,  20  Wend.  24 ; 
Goudy  V.  Gehhart,  1  Ohio  St.  266  ;  Knowlton  v.  Congress,  etc.,  Spring 
Co.,  57  N.  y.  (12  Sick.)  528;  Hoover  y .  Pierce,  26  Miss.  62Y ;  Mc- 
Williajns  v.  Phillips,  51  id.  196 ;  IIooTcer  v.  DePalos,  28  Ohio  St. 
251 ;  ante,  p.  65,  §  1.  If  the  parties  be  in  pa/ri  delicto,  they  will  be 
left  remediless  (id.) ;  their  contract  will  not  be  set  aside,  and  any  money 
which  may  have  been  advanced  cannot  be  recovered  back.  Howson 
v.  Hancock,  8  Term  E.  575  ;  McLoskey  v.  Gordon,  26  Miss.  260  ; 
Poughton  \ .  Poughton,  4  Hich.  (So.  Car.)  491  ;  Thomas  v.  Richmond, 
12  Wall.  349  ;  Setter  v.  Alvey,  15  Kans.  157.  And  if  goods  be  sold 
and  delivered  for  an  illegal  purpose,  the  illegality  may  be  set  up  as  a 
complete  defense  to  an  action  for  the  price.  Heinemaii  v.  Newman, 
55  Ga.  262 ;  S.  C,  21  Am.  Rep.  279.  See  contra :  Hubbard  v.  Moore, 
24  La.  Ann.  591 ;  S.  C,  13  Am.  Rep.  128 ;  Mahood  v.  Teahza,  26  La. 
Ann.  108  ;  S.  C  ,  21  Am.  Rep.  546. 

§  6.  Who  cannot  interpose  it.  If  the  parties  be  not  in  pari 
^licto,  the  rule  is  directly  the  reverse  of  that  stated  in  the  preceding 
section.  See  Quirk  v.  Thomas,  6  Mich.  76.  And  whenever  one 
party,  acting  under  circumstances  of  great  need  or  oppression,  makes 
a  contract  in  violation  of  a  law,  or  rule  of  public  policy,  intended  to 
protect  persons  against  oppression,  he  is  not  in  equal  fault,  and  he  may 
recover  of  the  other  any  money  that  he  may  have  advanced,  or  he  may 
have  his  contract  set  aside  {Smith  v.  Prowley,  2  Doug.  696 ;  Lowell  v. 
Poston,  etc.,  P.  P.  Co.,  23  Pick.  32  ;  Scotten  v.  State,  51  Ind.  52) ; 
relief  being  granted  in  such  cases,  on  the  ground  that  the  public  inter- 
est, and  not  solely  the  private  interest  of  the  individual  requires  it.  1 
Story's  Eq.  Jur.  298  ;  Pibb  v.  Miller,  11  Bush  (Ky.),  306.  So,  if  the 
contract  be  executory,  to  do  an  act  not  immoral  in  itself,  tut  prohibited 
by  some  special  rule  of  public  policy,  and  one  party  advanced  money 
in  consideration  of  the  future  execution  of  the  illegal  act,  the  inter 
mediate  time  between  such  advance  and  the  performance  of  the  act  is 
a  locus  poinitentim,  during  which  he  may  rescind  his  contract  and 
utterly  abandon  it,  and  recover  the  money  advanced  {Tappenden  v. 
PoAidall,  2  Bos.  &  Pul.  467 ;  White  v.  Fra/nklin  Pank,  22  Pick.  189 ; 
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Adams  Express  Co.  v.  Reno,  48  Mo.  264 ;  Hooker  v.  DePalos,  28 
Ohio  St.  251 ;  1  Story  on  Cont.,  §  617) ;  and  this  is  the  rule  although 
the  parties  be  equally  in  fault.  Id.  But  see  Saratoga  County  Bank 
V.  King,  44  N.  Y.  (5  Hand)  87 ;  Smith  v.  Hubbs,  10  Me.  76. 

Where  an  illegal  contract  is  entered  into  between  a  corporation  and 
one  of  its  trustees,  who,  as  such  trustee,  was  moving  and  active  in 
inducing  the  action  of  the  corporation,  the  latter  cannot  claim  that  he 
was  not  in  pa7'i  delicto  with  the  former.  He  is,  of  the  two,  the  more 
culpable,  and  the  degree  of  culpability  is  not  aifected  by  the  fact  that  the 
contract  on  the  part  of  the  corporation  was  %dtra  vires.  Knowlton  v. 
Congress,  etc..  Spring  Co.,  57  N.  Y.  (12  Sick.)  518. 

§  7.  How  interposed.  Illegality  must  be  specially  pleaded,  whether 
the  defense  be  made  under  the  common  law  or  by  statute.  Barnett 
V.  Glossop,  3  Dowl.  625 ;  S.  C,  1  Bing.  N.  C.  633  ;  BicTcson  v.  B^irk, 
6  Ark.  412;  Stannard  \.  McCarty,!  Morr.  (Iowa)  124;  Huston  y. 
Williams,  3  Blackf.  (Ind.)  170 ;  Suit  v.  Woodhall,  116  Mass.  547 ;  Cum- 
mins V.  Barkalow,  4  Keyes  (N".  Y.),  514;  S.  C,  1  Abb.  Ct.  App.  479  ; 
United  States,  v.  Sawyer,  1  Gall.  (C.  C.)  87 ;  Chamhers  v.  Games,  2 
Iowa,  320. 

AETICLE  11. 

'  IMMOKAL  CONTRACTS. 

Section  1.  In  general.  All  contracts  entered  into  in  violation  of 
morality,  and  founded  upon  considerations  contra  honos  mores,  are 
void.  The  rule  as  now  settled  is,  that  where  a  contract  grows  immedi- 
ately out  of,  and  is  connected  with,  an  illegal  or  immoral  act,  a  court 
of  justice  will  not  lend  its  aid  to  enforce  it ;  and  if  the  contract  is  con- 
nected in  part  only  with  the  illegal  transaction,  and  growing  immedi- 
ately out  of  it,  though  it  be  in  fact  a  new  contract,  it  is  equally  tainted 
by  it.  Toler  v.  Armstrong,  4  Wash.  297 ;  S.  C.  affirmed,  11  Wheat. 
258 ;  2  Kent's  Com.  466.  And  see  Kottwitz  v.  Alexander,  34  Tex. 
689 ;  Brua^s  Appeal,  55  Penn.  St.  594  ;  Smith  v.  Barstow,  2  Dougl. 
(Mich.)  155  ;  Dumont  v.  Dufore,  27  Ind.  263  ;  Merrick  v.  Trustees, 
etc.,  8  Gill  (Md.),  59.  But  it  is  held  that  however  discreditable  an  act 
may  be  in  a  moral  point  of  view,  or  as  a  breach  of  confidence,  it  does 
not  follow  that  the  act  is  on  that  account  a  corrupt  one  within  the 
meaning  of  the  law  so  as  to  avoid  a  contract.  It  must  be  corrupt  as 
tainted  by  fraud,  or  illegal  as  in  violation  of  some  rule  of  law  or  some 
statute,  to  warrant  such  a  defense.  Moore  v.  Remington,  34  Barb- 
427. 

§  2.  When  contract  void  for  immorality.  Applying  the  principle 
above  stated  it  is  held,  that  all  contracts,  whether  they  be  parol,  or 
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under  seal,  made  in  consideration  of  future  illicit  sexual  intercourse, 
are  utterly  void.  Coolidge  v.  Blake^  15  Mass.  427  ;  Singleton  v.  Bre- 
mar,  Harp.  (S  .C.)  201 ;  Winebrinner  v.  Welsiger,  3  T.  B.  Monr.  (Ky.) 
35 ;  Walker  v.  Gregory,  36  Ala.  180 ;  Walraven  v.  Jones,  1  Iloust. 
(Del.)  355  ;  Baldy  v.  Stratton,  11  Penn.  St.  316.  Nor  will  the  con- 
sideration of  iipast  seduction  and  cohabitation  support  a  ^^ro?  promise. 
Beaumont  v.  Beeve,  8  Q.  B.  483  ;  Fisher  v.  Bridges,  3  El.  &  Bl.  642 ; 
Jennings  v.  Brown,  9  Mees.  &  W.  496.  A  promise  by  the  putative 
father  to  pay  for  the  board  of  a  woman  and  her  bastard  child,  the  pur- 
pose of  both  parties,  express  or  tacit,  being  to  facilitate  a  continued 
state  of  cohabitation  between  the  promisor  and  woman,  is  void. 
Trovinger  v.  M^Burney,  5  Cow.  253.  If  a  lodging  is  knowing!}'-  let 
for  the  purposes  of  prostitution,  an  action  will  not  lie  for  the  use  of  it. 
Girardy  v.  Richardson,  1  Esp.  13 ;  Ajppleton  v.  Gamphell,  2  Carr.  & 
P.  347  ;  Dyett  v.  Pendleton,  8  Cow.  727.  Nor  will  an  action  lie  upon 
a  contract  for  clothes,  or  board  and  lodging,  the  price  of  which  is  to  be 
paid  out  of  the  pi'ofits  of  prostitution.  Bowry  v.  Bennet,  1  Camp. 
348  ;  Machhee  v.  Griffith,  2  Cranch  (C.  C),  336.  And  in  tlie  absence 
of  evidence  that  the  plaintiff  looked  expressly  to  the  proceeds  of  the 
defendant's  prostitution  for  payment,  but  the  jury  found  that  he  knew 
her  to  be  a  prostitute,  and  supplied  the  article  with  a  knowledge  that  it 
would  be,  as  in  fact  it  was,  used  by  her  as  part  of  her  display  to  attract 
men,  it  was  held  that  the  plaintiff  oould  not  recover.  Pearce  v. 
Broohs,  L,  R,  1  Exch.  213;  S.  C,  4  Hurl.  &  C.  358.  But  see  §  3, 
below.  A  contract  for  the  printing  or  sale  of  obscene  or  libelous  books 
and  prints  is  void.  Fores  v.  Johnes,  4  Esp.  97 ;  Stoohdale  v.  Onwhyn, 
2  Carr.  &  P.  163.  And  it  is  a  good  defense  to  an  action  for  not  sup- 
plying manuscript  according  to  agreement  that  the  matter  of  the  work 
is  libelous  and  immoral.     Gale  v.  Leckie,  2  Stark.  107. 

Contracts  for  the  pm*chase  and  sale  of  slaves  are  against  sound 
morals  and  natural  right,  and  have  no  validity  unless  sanctioned  by 
positive  law,  and  can  only  be  enforced  so  long  as  that  law  remains  in 
force  ;  and  if  repealed,  no  action  lies  to  enforce  a  contract  made  prior 
thereto.  Osborn  v.  Nicholson,  1  Dill.  {Q.  C.)  219  ;  Buchner  v.  Street, 
id.  248.  See,  also,  Lytle  v.  Whioher,  21  La.  Ann.  182 ;  Atkins  v. 
Bushy,  25  Ark.  176. 

§  3.  When  not  void  for  immorality.  Where  a  ward  had  a  child 
by  her  guardian  and  she  agreed  to  settle  property  on  it,  it  was  held  that 
the  agreement  was  not  per  se  void.  Flanegan  v.  Garrison,  28  G-a. 
136.  So  where  the  reputed  father  of  an  illegitimate  child  promised  to 
pay  the  mother  an  annuity  if  she  would  maintain  the  child,  and  keep 
secret  their  connection,  it  was  held  that  the  maintenance  of  the  child 
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was  a  sufficient  consideration  to  sustain  assumpsit.  Jennings  v.  Brown^ 
9  Mees.  &  W.  496  ;  Smith  v.  Roehe,  6  C.  B.  (N.  S.)  223.  And  see, 
also,  Ucuoerh  v.  Hobhs,  1  Yt.  238 ;  Holcomh  v.  Stimpson,  8  id.  141 ; 
Boblnson  v.  Crenshaw^  2  Stew.  &  P.  (Ala.)  276.  And  although  the 
consideration  of  a  past  seduction  will  not  support  2^  parol  promise  (see 
§  2,  ante,  p.  Tl,)  yet,  a  sealed  contract,  made  in  consideration  of  past 
seduction  and  cohabitation,  or  past  cohabitation,  without  seduction,  can  be 
enforced  ;  for  the  reason  that  a  specialty  imports  a  consideration,  which, 
if  not  unlawful,  both  parties  thereto  are  estopped  from  denying.  Mat- 
theio  V.  Ilanhury,  2  Yern.  187 ;  Annandale  y.  Harris,  2  P.  Wms. 
432;  Turner  v.  Yaughan,  2  Wils.  339  ;  8elf\.  Glarlc,  2  Jones'  (No. 
Car.)  Ec|.  309  ;  Wyant  v.  Lesher,  23  Penn.  St.  338  ;  1  Story  on  Cent., 
§  670.     See  Cusach  v.  White,  2  Mill's   (So.  Car.)  Const.  279. 

The  mere  fact  that  a  person  to  whom  board  and  lodging  is  furnished, 
or  to  whom  articles  are  sold,  is  a  prostitute,  does  not  invalidate  the 
contract  therefor,  unless  the  very  object  of  the  agreement  be  to  pander 
to  her  prostitution.  Thus,  if  articles  of  clothing  are  sold  to  a  prosti- 
tute, an  action  will  lie  to  recover  their  value,  although  the  seller  knew 
of  the  lewd  life  of  the  purchaser.  Bowry  v.  Bennet,  1  Camp.  348. 
So,  where  the  plaintiff  was  employed  to  wash  clothing  for  the  defend- 
ant, who  was  a  prostitute,  knowing  her  to  be  such,  it  was  held  that  the 
use  to  which  the  clothing  might  be  applied,  could  not  bar  the  plaintiff 
of  an  action  for  work  and  labor.  Lloyd  v.  Johnson,  1  Bos.  &  Pul.  340. 
And  see  McKinney  v.  Andrews,  41  Tex.  363.  And  it  has  been  held 
that  a  dealer  in  furniture  has  the  right  to  trade  with,  and  make  sales 
of,  furniture  to  a  person  engaged  in  keeping  a  house  of  prostitution, 
and  the  courts  will  eirforce  such  right  by  compelling  the  person  who 
purchases  the  furniture  to  pay  for  it,  although  it  be  shown  that  the 
vendor  knew  at  the  time  of  the  sale  the  use  to  which  the  furniture  was 
to  be  applied.  Huhhard  v.  Moore,  24  La.  Ann.  541 ;  S.  C,  13  Am. 
Hep.  128  ;  Sampson  v.  Townsend,  25  La.  Ann.  78  ;  Mahood  v.  Tealza, 
26  id.  108  ;  S.  C,  21  Am.  Rep.  546.  But  see  Pearce  v.  Brooks,  L. 
B.,  1  Exch.  213;  S.  C,  4  Hm-l.  &  C.  358.  In  an  action  for  work 
done  and  materials  furnished  in  fitting  up  a  house,  it  is  no  defense 
that  the  work  was  done  and  the  materials  furnished  with  the  knowl- 
edge, on  the  part  of  the  plamtiff,  that  the  defendant  intended  to  use  it 
for  gambling  purposes.  Michael  v.  Bacon,  49  Mo.  474 ;  8  Am.  Rep. 
138,  140,  note. 

The  mere  knowledge  on  the  part  of  the  lender  of  money  that  the 
borrower  intends  making  an  illegal  use  of  the  money,  is  not  sufficient 
to  fix  the  stain  of  illegality  upon  the  transaction.  In  order  to  have 
Buch  effect,  it  must  appear  that  the  lender  made  the  loan,  on  his  part, 
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to  procure  the  doing  of  the  illegal  act.  McGawcTcv.  Puryear,  ^ 
Coldw.  (Tenn.)  34.  If  the  loan  is  so  tainted,  no  subsequent  renewal 
can  remove  the  taint,  and  it  will  make  no  difference  into  whose  hands 
a  note  given  for  the  loan  may  pass  after  its  maturity.  Id. 

§  4.  Executed  immoral  contracts.  In  cases  of  immoral  or  illegal 
contracts  which  have  been  executed,  the  courts  will  not  interfere  to  set 
them  aside,  but  will  leave  the  parties  as  they  find  them  if  they  have 
been  equally  in  fault.  Howell  v.  Fountain,  3  Ga.  176  ;  Worcester  v. 
Eaton,  11  Mass.  368 ;  Marlislury  v.  Taylor,  10  Bush  (Ky.),  519 ; 
White  V.  Hunter,  23  E".  H.  128  ;  Gisaf  v.  Neml,  81  Penn.  St.  354; 
Kerr  v.  Birnie,  25  Ark.  225.  If,  therefore,  one  person  advances 
money  to  aid  another  in  violating  the  law,  he  cannot  recover  it  back. 
Hall  V.  Costello,  48  N.  H.  176 ;  S.  C,  2  Am.  Kep.  207 ;  McGavocTc  v. 
Puryear,  6  Coldw.  (Tenn.)  34,  And  so,  if  one  party  pays  another  a 
sum  of  money  to  prevent  exposure  of  a  violation  of  law  by  the  party 
paying.  Arter  v.  Byington,  44  111.  468.  And  where  an  illegal  con- 
tract has  been  fully  executed,  and  money  paid  thereunder  remains  in. 
the  hands  of  a  mere  depositary,  who  holds  the  money  for  the  use  of 
one  of  the  parties  to  the  contract,  an  action  brought  to  recover  the 
money  so  held  will  be  sustained.  Woodioorth  v.  Bennett,  43  K.  F. 
(4  Hand)  273 ;  S.  C,  3  Am.  Kep.  706  ;  reversing  S.  C,  53  Barb.  361. 
See  ante,  p.  69,  Art.  1,  §  6. 

§  5.  Who  may  set  up  immorality.  See  general  rules  as  to,  ante^ 
pp.  68,  69,  Art.  1,  §§  5,  6. 

§  6.  How  interposed  or  waived.    See  ante,  p.  70,  Art.  1,  §  7. 


AKTICLE  III. 

OF    CHAMPEETY. 

Section  1.  Definition  and  nature.  Champerty  is  defined  to  be 
"  a  bargain  with  a  plaintiff  or  defendant  in  a  suit,  for  a  portion  of  the 
land  or  other  matter  sued  for,  in  case  of  a  successful  tennination  of 
the  suit  which  the  cham])ertor  undertakes  to  carry  on  at  his  own 
expense."  1  Bouv.  Diet.  254,  255  ;  Meehs  v.  Dewberry,  57  Ga.  263. 
And  see  In  re  Masters,  4  Dowl.  P.  C.  18 ;  Barnes  v.  Strong,  1  Jones' 
(Ifo.  Car.)  Eq.  100  ;  Holloway  v.  Lowe,  7  Port.  (Ala.)  488.  Champerty 
is  distinguished  from  maintenance  chiefiy  in  this,  that  in  the  former, 
the  compensation  to  be  given  for  the  service  rendered  is  a  part  of  the 
matter  in  suit,  or  some  profit  growing  out  of  it.  Id.  ;  Arden  v.  Pat- 
terson, 5  Johns.  Ch.  44.  While  the  latter  does  not  involve  any  agree- 
ment for  an  interest  in  the  subject-matter.  Id. ;  Wheeler  v.  Pounds 
Vol.  YIL— 10 
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24  Ala.  472 ;  Lathrop  v.  Amherst  Bank,  9  Mete.  489 ;  Quigley  v. 
Thompson,  53  Ind.  317.  Maintenance  has  been  said  to  be  now  con- 
fined to  cases  where  a  stranger  having  no  interest  in  the  suit,  improperly, 
and  for  the  purpose  of  stirring  up  litigation  and  strife,  encourages 
others  to  bring  actions  or  to  make  defenses  which  they  have  no  right 
to  make.  Findon  v.  Parher,  11  Mees.  &  W.  675.  And  see  Flight 
V.  Leman,  4  Q.  B.  883  ;  Thallhimer  v.  JSrincherhoff,  3  Cow.  G23, 
647.  Maintenance  is  the  generic  offense  of  which  champerty  is  a 
species.  Sedgwick  v.  Stcmton,  14  N.  Y.  (4  Kern.)  289.  It  is  against 
the  policy  of  the  law  to  permit  the  traffic  in  lawsuits,  thus  encourag- 
ing the  bringing  of  actions,  when  otherwise  no  suit  might  ever  arise ; 
and  so  odious,  in  the  eyes  of  the  law,  are  such  contracts,  that  they 
confer  no  rights  on  the  parties  making  them  {Thompson  v.  Warren, 
8  B.  Monr.  [Ky.]  488 ;  Thurston  v.  Fercival,  1  Pick.  415),  and  if  one 
pays  out  money  under  them,  he  cannot  recover  it  back.  Burt  v.  Placey 
6  Cow.  431. 

§  2.  When  it  renders  a  contract  void.  The  general  doctrine  is 
well  established  that  contracts  founded  on  any  species  of  unlawful 
maintenance  or  champerty  are  void.  Brown  v.  Beaucham]?,  5  T.  B. 
Monr.  (Ky.)  413  ;  Thurston  v.  Percival,  1  Pick.  415.  Nor  does  the 
rule  in  equity  differ  from  that  which  obtains  at  law ;  in  both  tribunals 
champerty  constitutes  a  complete  defense  to  a  contract.  2  Story's  Eq. 
Jur.,  §  1049 ;  Arden  v.  Patterson,  5  Johns.  Ch.  44,  48 ;  Mann  v. 
Fairchild,  2  Keyes  (K.  Y.),  106 ;  S.  C,  3  Abb.  Ct.  App.  152 ;  Mar- 
tin V.  Clarke,  8  R.  I.  389 ;  5  Am.  Rep.  586.  It  avoids  every  contract 
into  which  it  enters.  Id. 

An  agreement  to  aid  in  defending  a  suit  with  one  who  is  not  licensed 
as  attorney  or  counsel  is  illegal  and  void  for  maintenance.  Burt  v. 
Place,  6  Cow.  431.  And  a  contract  between  an  attorney  and  coun- 
selor at  law  and  a  client,  that  the  attorney  shall  prosecute  a  claim  at 
his  own  cost  and  charge,  for  a  certain  part  of  the  subject  in  litigation, 
is  clearly  champertous,  illegal  and  void.  Halloivay  v.  Loioe,  7  Port. 
(Ala.)  488;  Weaklij  v.  Hall,  13  Ohio,  167;  Martin  v.  Clarke,  8  R. 
L389;  S.  C,  5  Am.  Rep.  586;  Low  v.  Hutchinson,  37  Me.  196; 
Brotherson  v.  Consalus,  26  How.  (¥.  Y.)  213  ;  S.  C.  affirmed,  6  Alb. 
L.  J.  196 ;  Scohey  v.  Ross,  13  Ind.  117.  A  contract  to  collect  a  note 
for  another,  and  to  receive,  as  compensation  therefor,  one-half  the 
amount  collected,  is  champertous ;  and  if  collected,  and  the  money  is 
received  by  the  owner  of  the  note,  the  party  performing  the  service  is 
not  entitled  to  recover  a  moiety  or  any  other  sum  of  such  owner. 
Byrd  v.  Odem,  9  Ala.  755.  A  contract  to  prosecute  a  claim  against 
the    government,    for  another  person,  and   pay  all   expenses    and  to 
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receive  as  compensation  therefor  a  certain  portion  of  the  amount 
recovered,  if  successful,  and  nothing  if  not  successful,  is  champertous 
and  wholly  void.  Coquillard  v.  Bearss^  21  Ind.  479.  An  agreement 
to  be  carried  into  effect  in  England,  which  would  be  void  on  the 
ground  of  champerty  if  made  there,  is  not  the  less  void  because  made 
in  a  foreign  country  where  such  a  contract  would  be  legal.  Grell  v. 
Levy,  1()  C.  B.  (N.  S.)  73.  See  Thurston  v.  Percwal,  1  Pick.  415. 
So,  it  is  held  in  England,  that  a  contract  whereby  an  attorney  stipu- 
lates with  a  client  to  receive,  in  consideration  of  the  large  advances 
requisite  to  bring  the  proceedings  to  a  successful  issue,  over  and  above 
his  legal  costs  and  charges,  a  sum  which  should  be  commensurate  with 
his  outlay  and  exertions,  and  with  the  benefit  resulting  to  the  client,  is 
as  much  void  for  maintenance  as  if  the  attorney  were  to  have  a  share 
of  the  property  recovered.  Earle  v.  Hopwood,  9  C.  B.  (N.  S.)  566. 
And  a  contract  by  a  client  to  pay  a  harrister  in  England  for  advocat- 
ing his  cause,  whether  made  before  or  during  or  after  the  litigation,  is 
illegal  and  cannot  be  enforced.     Kennedy  v.  Broun,  13  id.  677. 

An  agreement  by  an  attorney  to  pay  any  judgment  which  should  be 
finally  rendered  against  his  client  in  a  specified  suit,  if  the  latter  would 
appeal  the  case  and  pay  the  attorney  a  fee  for  conducting  the  appeal, 
is  void,  and  cannot  be  enforced  by  either  attorney  or  client.  Adye  v. 
Hanna,  47  Iowa,  294. 

A  contract  entered  into  between  a  father  and  his  son  during  the 
pendency  of  a  suit  against  the  former,  by  which  the  latter  agrees  to 
defend  the  suit  for  the  former  in  consideration  of  recovering  a  portion 
of  the  property  in  controversy  in  case  of  success,  is  held  to  be  void,  as 
being  within  the  prohibition  of  the  common  law  against  maintenance 
and  champerty.  Barries  v.  Strong,  1  Jones'  (No.  Car.)  Eq.  100.  So,  a 
bond  conditioned  that  the  obligee  should  "  break  the  will "  of  a  de- 
ceased person,  of  whom  the  obligors  were  next  of  kin,  or  "  if  they 
failed  to  break  the  will,  should  pay  all  the  costs  of  the  suit  that  shall 
be  brought,"  is  void  on  the  ground  of  maintenance,  and  as  being 
against  public  justice.     Martin  v.  Ainos,  AZ  Ired.  (Ko.  Car.)  L.  201. 

The  rescission  of  a  champertous  contract  after  the  action  was  com- 
menced does  not  prevent  the  legal  bar  to  that  action.  Marman  v. 
Brewster,  7  Bush  (Ky.),  355. 

An  agreement,  of  which  the  consideration  is  the  sale  of  lands  held 
adversely  by  a  third  person,  is  deemed  champertous  and  void.  It  has 
been  often  decided,  that  if  a  person  sell  land,  held  at  the  time  ad- 
versely by  another,  the  sale  is  not  a  valid  consideration  for  the  promise 
to  pay  the  purchase-money,  the  contract  being  a  species  of  champerty, 
and  void  on  general  principles  of  law  and  public  policy  (  Whitaker  v. 
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Cone,  2  Johns.  Cas.  58 ;  Monnot  v.  Husson,  39  How.  [K.  Y.]  447 ;  Brin- 
ley  V.  Whiting,  5  Pick.  355  ;  Gibson  v.  Shearer,  1  Murph.  (No.  Car.) 
114 ;  Martin  v.  Ptzce,  6  Blackf .  [Ind.]  99  ;  Loud  v.  Darling,  1  Allen, 
206 ;  Ring  v.  Gray,  6  B.  Monr.  [Ky.]  368  ;  and  it  is  held  to  be  imma- 
terial, in  such  a  sale,  whether  the  title  of  the  vendor  be  good  or  bad,  if 
the  land  be  held  adversely  to  him.  Toml  v.  Sherwood,  13  Johns.  289. 
But  where  only  part  of  the  land  conveyed  is  held  adversely,  the  con- 
veyance is  not  void.  The  adverse  possession  to  have  this  effect  must 
be  an  actual,  continued,  visible,  notorious,  distinct  and  hostile  posses- 
sion of  the  whole  tract  of  land  included  in  the  conveyance.  Cassedy 
V.  Jackson,  45  Miss.  397,  404,  With  regard  to  the  vendor's  knowl- 
edge of  the  condition  of  his  property,  it  has  been  I'epeatedly  held,  that 
a  person  who  sells  and  conveys  land  without  the  knowledge  that  there 
is  a  subsisting,  adverse  possession,  is  not  liable  to  the  penalty  of  ihe 
statute  for  selling  a  pretended  title,  even  although  he  should  know 
that  there  was  an  adverse  claim  {LeRoy  v.  Yeeder,  1  Johns.  Cas.  417 ; 
Etheridge  v.  Cromwell,  8  Wend.  629 ;  Sessions  v.  Reynolds,  7  Sm.  & 
M.  [Miss.]  161) ;  but  the  seller  of  land  is,  in  the  first  instance,  to  be 
presumed  to  be  cognizant  of  the  situation  of  it.  Id.  Where  an  execu- 
tory contract  is  made  for  the  sale  of  land,  while  the  vendor  is  in 
peaceable  possession,  a  deed  in  pursuance  thereof  afterward  given, 
when  the  land  is  in  adverse  possession,  is  not  void  for  champerty. 
Chiles  V.  Conley,  9  Dana  (Ky.),  385.  But  the  purchase  of  land,  dur- 
ing the  pendency  of  a  suit  concerning  it,  if  made  with  a  knowledge  of 
the  suit,  and  not  in  consummation  of  a  previous  bargain,  is  champer- 
tous  and  void.  Jackson  v.  Ketchum,  8  Johns.  482  ;  4  Kent's  Com. 
449.  This  rule  has,  however,  no  application  to  sales  or  assignments  of 
personal  property  or  choses  in  action ;  and  any  debt  or  claim  may  be 
assigned  after  the  institution  of  a  suit  for  the  recovery  thereof,  unless 
the  assignment  savor  of  maintenance :  as  if  it  be  made  on  condition 
that  the  suit  shall  be  prosecuted,  or  if  the  assignee  undertake  to  pay 
costs,  or  make  advances  beyond  the  mere  support  of  the  exclusive 
interest  he  has  so  acquired.  Harrington  v.  Long,  2  Myl.  &  K.  590 ; 
Thallhimer  v.  Brinckerhoff,  ?>  Cow.  623,  647;  1  Story  on  Cont.,  § 
714;  and  see  YoL  1,  p.  356. 

§  3.  Where  it  does  uot.  When  the  owner  of  a  chattel  has  settled 
with  his  bailee,  for  an  injury  to  the  chattel  while  in  the  bailee's  hands, 
an  agreement  that  the  bailee  may  bring  a  suit  in  the  owner's  name, 
but  at  his  own  risk  and  expense,  and  for  his  own  benefit,  is  not  void 
for  champerty.  Rindge  v.  Coleraine,  11  Gray,  157.  So,  where  A 
obtained  permission  to  bring  a  suit  in  the  name  of  B,  to  recover  a  debt 
supposed  to  be  due  from  C,  and  promised  B  to  indemnify  him  against 
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all  costs  and  damages  that  B  might  thereby  sustain,  the  promise  was 
held  to  be  valid,  and  the  contract  not  to  be  void  for  champerty.  Knight 
V.  Smoin,  6  Me.  361.  And  a  contract  entered  into  between  an  attor- 
ney and  his  client,  in  which  the  latter  agrees  to  pay  a  stipulated  sum 
for  the  services  of  the  former,  dependent  upon  the  contingency  of  the 
success  of  the  attorney,  is  held  to  be  valid,  and  in  case  of  the  attorney's 
success,  the  amount  stipulated  may  be  recovered  at  law.  Spencer  v. 
King,  5  Ohio,  183.  And  see  Moore  v.  Campbell  Academy,  9  Terg. 
(Tenn.)  115;  Hyan  v.  Martin,  16  Wis.  57.  The  conveyance  of  land, 
pending  a  suit  to  set  aside  a  deed  therefor,  if  made  to  one  not  having  any 
connection  with  the  action  or  knowledge  of  it,  is  not  void  for  cham- 
perty. Rowe  V.  Beckett,  30  Ind.  154.  And  the  mere  possibility  that 
the  purchaser  of  a  title  may  be  obliged  to  bring  a  suit  to  perfect  hi.'s 
right,  does  not  render  the  purchase  illegal  upon  the  reasons  which 
apply  to  a  pm'chase  of  property  in  litigation.  Kellar  v.  Blanchard, 
21  La.  Ann.  38.     See  ante,  §  2,  pp.  Y-l,  75. 

The  common-law  doctrine  as  to  maintenance  has  no  application  to 
persons  who  either  have  any  real  interest  in  the  suit  promoted  by  them, 
or  who  act  in  the  bona  fide  belief  that  they  have.  Any  interest  what- 
ever in  the  subject  of  the  suit  is  sufficient  to  exempt  him  who  gives 
aid  to  the  suitor,  from  the  charge  of  illegal  maintenance.  "Whether 
this  interest  is  great  or  small,  vested  or  contingent,  certain  or  uncer- 
tain, it  affords  a  just  reason  to  him  who  has  such  an  interest,  to  par- 
ticipate in  the  suit  of  another,  who  also  has  or  claims  some  right  to  the 
same  subject.  Thallhimer  v.  Brinclcerhojf,  3  Cow.  623,  647 ;  Wickham 
V.  Gonklin,  8  Johns.  220 ;  Findon  v.  Parker,  11  Mees.  &  W.  675,  682. 
So,  it  sometimes  may  be  useful  and  convenient,  where  one  has  a  just 
demand,  which  he  is  not  able  from  poverty  to  enforce,  that  a  more  for- 
tunate friend  should  assist  him,  and  await  for  his  compensation  until  the 
suit  is  determined,  and  be  paid  out  of  the  fruits  of  it.  Thurston  v. 
Percimal,  1  Pick.  417.  It  is  accordingly  held  to  be  the  law,  that  any 
one  may  lawfully  give  money  to  a  poor  man,  to  carry  on  his  suit  (Id. ; 
Perine  v.  Dunn,  3  Johns.  Ch.  508) ;  and  whoever  is,  in  any  way,  of 
kin  or  affinity  to  either  of  the  parties,  may  assist,  or  apply  to  counsel  to 
assist  him.  Id.  See,  also,  Baker  v.  Whiting,  3  Sumn.  (C.  C.)475; 
Master  v.  Miller,  4  Term  K.  320,  340  ;  Gilleland  v.  Failiny,  5  Denio, 
308.  And  where  several  persons  have  an  interest  in  the  same  subject- 
matter,  and  they  agree  that  one  of  them  shall  bring  a  suit  in  his 
own  name,  for  the  joint  benefit  of  all,  and  also  agree  as  to  the  man- 
ner of  distributing  the  avails  of  the  suit  toward  payment,  or  in 
discharge  of  their  several  claims,  the  objection  of  maintenance  does 
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not  apply  to  such  agreement.  Frost  v.  Paine^  12  Me.  111.  See,  also, 
Gowen  V.  Nowell,  1  id.  292. 

The  reasons  which  make  a  law  against  maintenance  and  champerty, 
salutary  or  necessary,  in  England,  do  not  exist  to  the  same  extent  in 
this  country  (See  Roberts  v.  Cooper^  20  How.  [U.  S.]  467) ;  and  in 
some  of  the  States  the  law  of  maintenance  and  champerty  is  not 
recognized  as  a  part  of  the  common  law.  Thus,  it  is  not  in  force  in 
New  York  except  by  statute  {Sedgwick  v.  Stanton^  14  N.  Y. 
[4  Kern.]  289  ;  Zoghaum  v.  Parker,  QQ  Barb.  341  ;  S.  C.  affirmed,  55 
IST.  Y.  [10  Sick.]  120) ;  nor,  it  seems,  is  it  recognized  as  a  part  of  the 
common  law  of  Connecticut.  Richardson  v.  Rowland,  40  Conn. 
565.  See,  also,  Danforth  v.  Streeter,  28  Yt.  490  ;  Wright  v.  Meek, 
3  Iowa,  472.  In  Texas  there  is  no  law  in  force  prohibiting  champerty, 
and  if  a  lawyer  helps  his  client  to  recover  lands  from  the  possession 
of  another,  and  takes  a  part  of  the  land  for  his  fee,  if  the  right  of  his 
client  is  clear  to  the  land,  the  transaction  is  held  to  be  lawful.  Bent- 
inich  V.  Franklin,  38  Tex.  458.  So,  in  some  of  the  other  States  it  is 
held  that  a  purchase  by  an  attorney,  of  the  whole,  or  of  a  part  of  the 
subject-matter  of  litigation,  or  a  contract  for  payment  out  of  what  shall 
be  recovered  therein,  is  valid  and  will  be  enforced,  unless,  perhaps, 
where  the  bargain  is  harsh  and  unreasonable.  Bayard  v.  McLane, 
3  Harr.  (Del.)  216  ;  LytleY.  State,  17  Ark.  693 ;  Newkirk  v.  Cone,  18 
111.  449 ;  Fetrow  v.  Merriwether,  53  id.  275.  And  see  Vol.  1,  pp.  452, 
453.  In  Kentucky  a  distinction  is  made  between  a  contest  for  a  direct 
'interest  in  the  subject-matter  of  a  suit,  and  one  for  a  sum  which  shall 
be  a  certain  proportion  of  the  value  of  the  thing  recovered,  and  the 
latter  is  held  to  be  allowable.  Ramsey  v.  Trent,  10  B.  Monr. 
(Ky.)  341 ;  Evans  v.  Bell,  6  Dana  (Ky.),  479.  A  purchase  of 
an  interest  in  property  by  an  attorney,  made  after  judgment 
has  been  obtained,  is  not  forbidden  by  the  laws  of  Louisiana. 
And  where  money  is  borrowed  to  make  the  purchase,  the  lender 
of  the  money  is  estopped  from  pleading  illegality  in  the  pur- 
chase, and  thus  retaining  the  property  which  had  been  conveyed,  to 
himself,  as  security  for  the  loan.  McMicken  v.  Perin,  18  How.  [U. 
S.]  507.  And  see  Walker  v.  Outhhert,  10  Ala.  213  ;  Floijd  v.  Good- 
win, 8  Yerg.  (Tenn.)  483,  494;  Anderson  v.  Radclife,  El.  Bl.  &  El. 
806. 

An  agreement  between  the  defendant  in  an  ejectment  suit,  and  his 
grantor,  who  was  interested  in  maintaining  his  title,  that  the  latter 
should  take  upon  himself  the  defense  of  the  suit,  and  indemnify  the 
former  against  the  same,  is  held  not  to  be  invalid  on  the  ground  of 
maintenance..     Goodsjjeed  v.  Fuller,  46  Me.  141. 
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It  has  been  held  that  where  an  attorney  has  made  a  bargain  with  his 
client,  which  is  void  on  the  ground  of  maintenance  and  champerty,  he 
may,  nevertheless,  recover  a  reasonal)Ie  compensation  for  his  services 
on  a  quantum  meruit.  Thurston  v.  Percival,  1  Pick.  415  ;  Must  v. 
Lcurue^  4  Lift.  (Ky.)  417.  But  see  Halloway  v.  Lowe^  7  Port.  (Ala.) 
488  ;  Zo2C  v.  Ilutc/mison,  37  Me.  196. 

The  New  York  statute,  M^hich  prohibits  attorneys  from  purchasing 
bonds,  choses  in  action,  etc.,  for  the  purpose  of  bringing  suits  upon 
them,  has  no  application  to  a  piu*chase  of  stock  in  a  corporation. 
RaTnsey  v.  Gould,  57  Barb.  398;  S.  C,  39  How.. 62;  8  Abb.  (N.  S.) 
174. 

§  4.  Who  may  interpose  the  defense.  See  ante,  pp.  68,  69,  Art. 
1,  §§  5,  6. 

§  5.  How  interposed.     See  ante,  p.  70,  Art.  1,  §  7. 

AETICLE  IV. 

COMPOmSTDING    OFFENSES. 

Section  1.  Definition  and  nature.  It  is  an  old  and  well-settled 
doctrine  of  the  common  law,  that  the  compounding  of  a  criminal 
offense  renders  a  contract  wholly  void.  And,  not  only  so,  but  an 
agreement  not  to  give  evidence,  or  to  stifle  a  prosecution,  is  just  as  cor- 
rupt as  an  agreement  to  compound  a  felony  or  other  crime,  assuming 
that  the  word  compound  does  not  embrace  all  the  acts  which  may  be 
resorted  to,  to  prevent,  embarrass,  or  terminate  a  prosecution,  in  which 
sense  it  seems  sometimes  to  be  used.  Conderman  v.  Hicks,  58  Barb. 
165  ;  S.  C,  40  How.  71 ;  3  Lans.  108.  In  short,  any  contract  which 
can  prevent  or  impede  the  due  course  of  public  justice  is  to  be  deemed 
invalid.  Id.;  Porter  v.  Havens,  37  Barb.  343;  BettingerY.  Briden- 
hecher,  63  id.  395  ;  Bills  v.  ComstocTc,  12  Mete.  468 ;  Bowen  v.  Buck^ 
28  Yt.  308.  Every  citizen  is  under  an  obligation  to  the  public  to 
abstain  from  voluntarily  placing  himself  in  a  position  in  which  it  is 
to  his  pecuniary  interest  to  suppress,  stifle,  or  impede  a  public  prosecu- 
tion. Gardner  v.  Maxey,  9  B.  Monr.  (Ky.)  90 ;  Kimbrough  v.  Lane, 
11  Bush  (Ky.),  556.  Hence  all  contracts  to  discontinue  criminal  pro- 
ceedings that  are  pending,  and  all  agreements  not  to  institute  a  crimi- 
nal prosecution,  and  all  agreements  in  any  way  to  prevent  or  stifle  such 
prosecutions,  are  declared  to  be  immoral  and  illegal.  Id. ;  Conder- 
man V.  Hicks,  58  Barb.  165 ;  S.  C,  40  How.  71 ;  3  Lans.  108;  Lind- 
my  V.  Smith,  78  No.  Car.  328 ;  24  Am.  Kep.  463  ;  Partridge  v.  Hood, 
120  Mass.  403  ;  21  Am.  Eep.  524 ;  Peed  v.  McKee,  42  Iowa,  689 ;  20 
Am.  Rep.  631. 
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§  2.  When  it  avoids  a  contract.  The  general  rale  on  the  subject  as 
"usiiallj  stated  is,  that  an  agreement  for  suppressing  evidence,  or  for  stifl- 
ing or  compounding  a  criminal  prosecution  or  proceeding  for  a  felony, 
or  for  a  misdemeanor  of  a  public  nature,  as  perjury  or  the  like,  is  void. 
Keir  v.  Leeman,  6  Q.  B.  308  ;  S.  C.  affirmed,  9  id.  371 ;  ChiU  v.  Eutson, 
18  C.  B.  (K  S.)  414;  2  Chit,  on  Cont.  (11th  Am.  ed.)  991.  And  cases 
cited  ante,  p.  79,  §  1.  The  defense  that  a  note  or  other  obligation  for 
money  or  property  was  given  for  an  illegal  consideration,  is  fully  sus- 
tained by  proof  that  it  was  founded  upon  an  agreement  to  compound  a 
felony  {Fivaz  v.  Nicholls,  2  C.  B.  501 ;  Chandler  v,  Jolinson,  39  Ga* 
85 ;  Allison  v.  Hess,  28  Iowa,  388 ;  Porter  v.  Jones,  6  Coldw.  [Tenn.] 
313 ;  Peed  v.  McKee,  42  Iowa,  689 ;  20  Am.  Eep.  631) ;  or  a  public 
misdemeanor  {Commonwealth  v.  Pease,  16  Mass.  91 ;  Lindsay  v. 
Smith,  78  No.  Car.  328 ;  24  Am.  Rep.  463 ;  Bell  v.  Wood,  1  Bay  [S. 
C],  249;  Prole  v.  Wiggi/ns,  3  Bing.V.  C.  230.  See  Fay  v.  Oatley, 
6  Wis.  55) ;  or  to  conceal  the  commission  of  either  (4  Black.  Com.  1 20, 
121) ;  or  to  withhold  evidence  in  relation  thereto  {Badger  v.  Wil- 
liams, 1  D.  Chip.  [Yt.]  137) ;  or  to  do  any  other  act  preventing  or 
impeding  the  course  of  public  justice.  Conder7na7i  v.  Hicks,  58 
Barb.  165  ;  S.  C,  3  Lans.  108  ;  40  How.  71.  Thus  an  agreement 
to  discontinue  a  pending  prosecution  is  as  much  an  illegal  considera- 
tion for  a  note,  etc.,  as  a  contract  not  to  prosecute.  Id. ;  Shaw  v. 
Peed,  30  Me.  105.  See,  also.  Grimes  v.  Hillenbrand,  4  Hun  (K.  T.), 
354.  A  contract  to  indemnify  another  for  committing  a  willful  and 
malicious  trespass,  is  void.  Ives  v.  Jones,  3  Ired.  (No.  Car.)  L.  538  ; 
Dams  V.  Arledge,  3  Hill  (So.  Car.),  170.  An  agreement  to  pay  a  sum 
of  money  to  an  officer  for  an  escape  from  mere  arrest,  or  from 
prison,  or  an  agreement  by  a  third  person  to  indemnify  an  officer  for 
neglecting  his  duty  in  the  service  of  a  precept,  is  void,  as  being  founded 
on  a  consideration  to  do  an  illegal  act.  Kenworthy  v.  Stringer,  27  Ind. 
498 ;  Hodsdon  v.  Wilhins,  7  Me.  113  ;  Webler  v.  Blunt,  19  Wend. 
188 ;  Denny  v.  Lincoln,  5  Mass.  385.  A  contract  to  indemnify  a 
printer  for  publishing  a  libel  is  void  {Poplett  v.  Stockdale,  2  Carr.  & 
P.  198)  ;  so  of  a  contract  to  reprint  a  literary  work,  in  violation  of  a 
copyright  secured  to  a  third  person  {Nichols\.  Buggies,  3  Day  [Conn.], 
145) ;  and  it  is  a  good  defense  to  an  action  for  not  supplying  manu- 
script to  complete  a  work,  according  to  agreement,  that  the  matter  of 
the  intended  publication  is  of  an  unlawful  and  indictable  nature.  Gale 
V.  Leckie,  2  Stark.  107.  And  a  promissory  note  given  in  considera- 
tion of  the  payee's  forbearing  to  prosecute  a  charge  against  the  maker, 
of  obtaining  money  by  false  pretenses,  is  illegal  and  cannot  be  enforced. 
Cl'ubh  V.  Hutson,  18  C.  B.  (N.  S.)  414.     The  same  has  been  held  of  a 
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note,  given  in  pursuance  of  a  contract  to  suppress  an  assault  and  bat- 
tery. Vincent  v.  Groom,  1  Yerg.  (Tenn.)  430 ;  Corley  v.  Williams, 
1  Bailey  (So.  Car.),  588.  An  agreement  to  pay  a  ceitain  sum  of  money, 
on  the  commutation  of  the  sentence  of  a  convict,  to  a  person  efficient 
in  obtaining  such  a  commutation,  was  held  to  be  contrary  to  public 
policy,  and  void.  Kribhen  v.  Hay  craft,  26  Mo.  396.  And  see  Norirum, 
V.  Cole,  3  Esp.  253.  So,  an  agreement  by  which  one  party  receives  a 
sum  of  money  to  become  the  bail  of  another  accused  of  felony,  in 
order  that  a  defendant  may  be  released  from  custody  so  as  to  escape 
trial,  is  void,  as  obstructing  or  interfering  with  the  administration  of 
pubhc  justice,  and  money  paid  under  such  an  agreement  cannot  be 
recovered  back.  DunMn  v.  Hodge,  46  Ala.  523,  And  money  paid 
to  a  jailer,  to  procure  the  release  of  a  prisoner  on  criminal  process, 
without  gi^^ng  bail,  is  illegally  paid,  and  cannot  be  recovered  back. 
Smart  v.  Cason,  50  111.  195.  It  is  likewise  held  that  an  agreement  to 
deliver  an  execution  debtor  to  an  officer  at  a  future  day,  in  considera- 
tion of  his  forbearing  to  arrest  the  debtor,  when  in  his  presence  and 
power,  is  void.  Fa/nshor  v.  Stout,  1  South.  (N.  J.)  319 ;  Denny  v. 
Lincoln,  5  Mass.  385.  So  an  agreement  that  a  defendant  in  a  pro- 
ceeding for  divorce  shall  withdraw  his  or  her  papers,  and  make  no 
defense  in  the  case,  is  held  to  be  contrary  to  public  policy,  and  void. 
Stouteiiburg  v.  Lyhrand,  13  Ohio  St.  228. 

A  contract  of  sale  induced  in  part  by  a  desire  on  behalf  of  both 
vendor  and  purchaser,  to  cause  certain  promissory  notes  of  the  vendor 
to  be  paid,  on  which  he  has  forged  the  names  of  persons  as  indorsers, 
and  thereby  to  prevent  a  prosecution  for  the  forgery,  is  illegal  and 
void,  and  leaves  the  property  subject  to  attachment  by  the  vendor's 
creditors.     Laing  v.  McCall,  50  Yt.  657. 

§  3.  When  it  does  not.  It  has  been  held  that,  in  all  cases  of  offenses 
wliich  involve  damage  to  an  injured  party,  for  which  he  may  maintain 
an  action,  it  is  competent  for  him,  notwithstanding  they  are  also  of  a 
public  nature,  to  compromise  or  settle  his  private  damage  in  any  way 
he  may  think  fit.  Keir  v.  Leeman,  6  Q.  B.  308  ;  S.  C.  affirmed,  9  id. 
371.  And  see  Stone  v.  Hooker,  9  Cow.  154  ;  Plumer  v.  Smith,  5  N. 
H.  553  ;  Price  v.  Summers,  2  South.  (]^.  J.)  578  ;  Boioen  v.  Buck,  28 
Yt.  308.  A  note  with  a  surety  given  by  a  clerk  in  a  post-office  to 
secure  the  postmaster  for  funds  embezzled  by  the  clerk,  on  a  promise 
not  to  prosecute  the  clerk  criminally,  is  valid,  and  may  be  enforced 
against  the  surety.  Bihh  v.  Hitchcock,  49  Ala.  468 ;  20  Am.  Eep. 
288.  And  to  render  a  promise  void  on  the  ground  that  the  con- 
sideration thereof  was  the  stifling  of  a  criminal  prosecution,  it  is  neces- 
sary that  the  promise  should  be  made  for  gain,  and  not  merely  from 
YoL.  YIL  — 11 
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motives  of  kindness  and  compassion.  Commonwealth  v.  Pease,  16 
Mass.  91 ;  Ward  v.  Allen,  2  Mete.  (Mass.)  53.  A  compromise  of  a 
civil  process,  or  of  a  private  injury,  is  binding.  Pilkington  v.  Green, 
2  Bos.  &  Pill.  151 ;  Stonington  v.  Powers,  37  Conn.  439.  Hence  a 
promise  to  pay  money  to  one  through  whose  land  a  road  has  been  laid 
out,  for  withdrawing  his  opposition  to  opening  it,  is  a  valid  considera- 
tion, on  which  an  action  may  be  sustained.  WeeTcs  v.  Lijpjpencott,  42 
Penn.  St.  474. 

A  promise  to  pay  for  services  and  expenses  in  procuring  a  pardon 
for  a  convict  in  the  State  prison  is  held  to  be  binding.  Chadwick  v. 
Knox,  31  N.  H.  226 ;  Bird  v.  Meadows,  25  Ga.  251.  But  see  Nor- 
man V.  Cole,  3  Esp.  253.  So,  an  agreement  with  one,  jointly  indicted 
with  others,  that  in  case  he  will  testify  fully  and  candidly,  the  facts  will 
be  presented  to  the  court  with  a  recommendation  on  the  part  of  the 
prosecutor  or  prosecuting  officer,  that  a  nolle  jyroseq^d  be  entered  as  to 
him,  is  not  against  public  policy,  and  is  binding.  Nickelson  v.  Wilson^ 
60  N.  Y.  (15  Sick.)  362.  See,  also,  People  v.  Whipple,  9  Cow.  713 ; 
United  States  v.  Lee,  4  McLean  (C.  C),  103. 

A  client  who,  by  threatening  to  arrest  his  attorney  on  a  charge  of 
larceny  and  embezzlement,  has  procured  from  him  a  note  with  security 
for  the  amount  which  he  had  collected  and  refused  to  pay  over,  may 
maintain  an  action  on  the  note.  The  transaction  is  not  compounding 
a  criminal  offense,  although  such  refusal  by  an  attoi-ney  to  pay  over  is 
made  by  the  statute  a  misdemeanor.  And  the  case  is  not  affected  by 
the  fact  that  the  note  would  not  have  been  given  had  not  the  principal 
maker  been  threatened  with  a  criminal  prosecution.  Ford  v.  Cratty, 
52  111.  313,     See,  also,  Legg  v.  Lyman,  8  Blackf.  (Ind.)  148. 

An  agreement  between  A  and  B  that  the  former,  the  father  of  a 
girl  who  liad  been  debauched  and  got  with  child  by  B,  would  take  the 
child  and  its  mother  and  support  them,  an^  discourage  his  daughter 
from  prosecuting  B,  in  consideration  that  B  would  convey  him  a  tract 
of  land,  was  held  not  to  be  immoral  nor  in  violation  of  public  policy. 
Self  V.  Clark,  2  Jones'  (No.  Car.)  Eq.  309. 

§  4.  Who  may  make  the  defense.  See  ante,  pp.  68,  69,  Art.  1,  §§  5, 
6.  It  is  clear  from  the  cases  cited,  atite,  pp.  65,  68  §§  1,  2,  that  all  agree- 
ments for  suppressing  evidence  or  compounding  criminal  prosecutions, 
felonies  or  misdemeanors,  are  void,  as  between  the  original  parties. 
And  it  was  held  in  an  early  case  in  South  Carolina,  that  a  note  given  to 
compound  a  felony  is  void  by  the  common  law,  in  the  hands  of  an 
indorsee ;  for  the  reason  that,  being  void  in  its  original  creation,  for 
illegality  and  turpitude,  it  can  never  afterward  be  valid  so  as  to  charge 
the  drawer.     Bell  v.   Wood,  1  Bay  (S.  C),  249.     In  this  case,  how- 
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ever,  tlie  note  was  indorsed  after  it  became  due ;  and  this  fact  alone, 
independently  of  tlie  above  consideration,  was  sufficient  to  permit  tlie 
parties  to  go  into  the  consideration  of  the  note  in  the  hands  of  an 
indorsee,  as  well  as  if  it  had  remained  in  the  hands  of  the  original 
payee.  Id,  And  according  to  the  recent  decisions  in  New  York,  a 
promissory  note,  given  to  compound  a  felony,  is  not  void  in  the  hands 
oi  a  ho?m  fide  holder  for  value,  without  notice,  unless  it  is  expressly 
declared  void  by  statute.  Hill  v.  Nortkrujp,  4  K.  Y.  Sup.  Ct.  (T.  &  C.) 
120  ;  S.  C,  1  Hun,  612 ;  Grimes  v.  Hillenbrand,  4  id.  35-4 ;  S.  C,  6 
K.  Y.  Sup.  Ct.  (T.  &  C.)  354 ;  Palmer  v.  ^Bnar,  8  Hun,  342. 
§  5.  How  set  up.     See  ante,  p.  70,  Art.  1,  §  7. 

AKTICLE  Y. 

GAMING. 

Section  1.  Definition  and  nature.  Under  the  head  of  gaming 
the  contract  of  wager  will  be  chiefly  considered  in  the  present  connec- 
tion. A  wager  or  bet  is  defined  to  be  "  a  contract  by  which  two 
or  more  parties  agree  that  a  certain  sum  of  money,  or  other  thing, 
shall  be  paid  or  delivered  to  one  of  them  on  the  happening  or  not 
happening  of  an  uncertain  event."  2  Bouv.  Diet.  647,  648.  It  has 
been  held  that,  in  order  to  constitute  a  wager,  there  must  be  a  risk  by 
botli  parties.  Quarles  v.  State,  5  Humph.  (Tenn.)  561.  And  see 
Fisher  V.  Waltham,  4  Q.  B.  889 ;  S.  C,  D.  &  M.  142.  On  the  other 
hand,  a  contract  upon  a  contingency  by  which  one  may  lose,  though 
he  cannot  gain,  or  the  other  may  gain  but  cannot  lose,  as  where 
property  is  sold  at  its  real  value,  to  be  paid  for  if  A  be  elected,  is  held 
to  be  a  bet.  Shumate's  case,  15  Gratt.  (Ya.)  653.  See,  also,  Marean 
V.  Longley,  21  Me.  26  ;  Trammel  v.  Gordon,  11  Ala.  656, 

Wagers  are  not  illegal,  at  common  law,  merely  as  wagers.  They  are 
only  illegal  when  forbidden  by  some  statutory  provision,  when  they 
are  calculated  to  injure  third  persons,  and  thereby  disturb  the  peace 
and  comfort  of  society,  or  when  they  militate  against  the  morality  or 
sound  policy  of  the  State.  Good  v.  Elliott,  3  Term  E,.  693 ;  Moon  v. 
Durden,  2  Exch.  23  ;  T hackoorseydass  v.  Dhondmull,  6  Moore's  P. 
C.  C.  300  ;  Pettamherdass  v.  T hackoorseydass,  7  id.  239  ;  Hasket  v. 
Wootan,  1  Nott.  &  M.  (So.  Car.),  180.  An  action  will,  therefore,  lie  at 
common  law  upon  a  contract  of  wager,  unless  it  be  affected  by  some 
special  cause  of  invalidity.  Id. ;  Johnson  v.  Fall,  6  Cal.  359 ;  John- 
ston V.  Russell,  37  id.  670 ;  Bailes  v.  Williams,  15  Tex.  318.  The 
courts  have,  however,  frequently  reprehended  these  contracts,  and 
expressed  their  regret  that  they  have  ever  been  sanctioned.     See  OiL-^ 
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lert  V.  Sylces,  16  East,  150 ;  Fisher  v.  Waltham,  4  Ad.  &  El.  (N.  S.) 
889 ;  Evans  v,  Jones,  5  Mees.  &  W.  82.  In  this  country  especially, 
tlie  courts  have  expressed  their  views  upon  the  subject  of  wagers 
generally,  in  very  strong  language.  See  ATnory  v.  Gihnan,  2  Mass.  6  ; 
Laval  V.  Myers,  1  Bail.  (So.  Car.)  4:86 ;  Wheeler  v.  Spencer,  15  Conn. 
30.  In  New  Hampshire  and  Yermont,  the  commoii-law  rule  allowing 
actions  to  be  maintained  upon  a  wager,  in  cases  not  contrary  to  public 
policy,  or  prohibited  by  statute,  was  never  adopted,  and  all  wager  con- 
tracts are  void.  West  v.  Holmes,  26  Yt.  530  ;  Winchester  v.  Nutter^ 
52  N.  H.  507 ;  S.  C,  13  Am.  Rep.  93.  See,  also.  Rice  v.  Gist,  1 
Strobh.  (So.  Car.)  82;  Lewis  y.  Littlefield,  15  Me.  233;  Harding  y. 
Walker,  1  Hempst.  53 ;  Thomas  v.  Cronise,  16  Ohio,  5i.  In  Minne- 
sota the  courts  give  full  scope  to  the  broad  principle,  that  contracts 
contrary  to  good  morals,  and  sound  policy,  are  invalid,  and  that,  there- 
fore, wagers,  as  contracts  of  that  character,  are  not  to  be  sustained. 
Wilhinson  v.  Tousley,  16  Minn.  299 ;  S.  C,  10  Am.  Eep.  139. 
Wagers  are  still  recoverable  in  California  and  Texas,  when  not  pro- 
hibited by  statute,  or  unless  they  are  of  a  nature  to  be  prejudicial  to 
the  public  interest,  or  the  character  and  happiness  of  individuals. 
Johnston  v.  Russell,  37  Cal.  670 ;  Wheeler  v.  Friend,  22  Tex.  683. 
And  such  likewise  appears  to  be  the  rule  in  some  of  the  other  States. 
Smith  V.  Smith,  21  111.  244;  Trenton,  etc.,  Ins.  Co.  v.  Johnson,  4 
Zabr.  (N.  J.)  576  ;  Dewees  v.  Miller,  5  Harr.  (Del.)  347.  But  the 
uniform  tendency  of  the  later  American  decisions  is,  to  treat  all  gaming 
contracts  and  all  wagers  as  utterly  void.  See  Monroe  v.  Smelly,  25 
Tex.  586. 

§  2.  When  it  avoids  a  contract.  We  have  seen,  in  the  preceding 
section,  that  wagers  which  are  contrary  to  public  policy,  or  of  a  nature 
to  wound  or  prejudice  the  feelings  or  interests  of  individuals,  are 
essentially  void  and  cannot  be  made  the  ground  of  an  action.  Upon 
the  ground  first  stated,  it  is  settled  by  all  the  cases  where  the  question 
has  arisen,  that  wagers  upon  the  result  of  public  elections  are  illegal 
and  void.  Wroth  v.  Johnson,  4  Har.  &  M.  (Md.)  284  ;  Bnnn  v. 
Riher,  4  Johns.  426 ;  Stoddard  v.  Martin,  1  R.  I.  1 ;  Murdoch  v. 
KiTbourn,  6  Wis.  468;  Worth/ ngton  v.  Blade,  13  Ind.  344;  Conner 
V.  Ragland,  15  B.  Monr.  (Ky.)  634 ;  Hill  v.  F:idd,  43  Cal.  615  ; 
Wheeler  v.  Spencer,  15  Conn.  28  ;  Allen  v.  Hearn,  1  Term  R.  56. 
And,  upon  both  the  grounds  stated  above,  it  was  laid  down  as  a  gene- 
ral rule  by  the  supreme  court  of  Pennsylvania,  that  every  bet  about 
the  age,  or  height,  or  weight,  or  wealth,  or  circumstances,  or  situation, 
of  any  person,  is  illegal,  and  that  no  court  ought,  in  any  case,  to  sus- 
tain a  suit  on  such  wager,  and  this,  whether  the  subject  of  the  bet  be 


ILLEGALITY.  85 

man,  woman  or  child,  married  or  single,  native  or  foreigner,  in  this 
country  or  abroad.  Phillips  v.  Ives,  1  Rawle  (Penn.),  36,  42.  See, 
also,  Eltham  v.  Kingsman,  1  B.  &  Aid.  684;  Ditchhiirn  v.  Gold- 
smith, 4  Camp.  152  ;  DeCosta  v.  Jones,  Cowp.  Y29  ;  Gilbert  v.  Sykes, 
16  East,  150 ;  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130.  A  wager  as  to 
the  conviction  or  the  acquittal  of  a  prisoner  on  trial,  on  a  criminal 
charge,  is  illegal,  as  being  against  public  policy.  Evans  v.  Jones,  5 
Mees.  &  "W.  T7.  A  wager  as  to  the  event  of  a  cock-fight  (Squires  v. 
WhisTcen,  3  Camp.  140),  or  a  sparring  match  {Eagerton  v.  Fwrze7nan, 
1  Carr.  &  P.  613),  or  whether  a  horse  can  trot  eighteen  miles  within 
an  hour  {Brogden  v.  Marriatt,  3  Bing.  N.  C.  88),  are  held  to  be 
illegal,  as  tending  to  create  disturbances  and  to  encourage  cruelty.     Id. 

In  Minnesota  a  wager  upon  the  result  of  a  horse-race  is  held  to  be 
illegal  and  invalid,  as  against  good  morals  and  sound  public  policy. 
Wilkinson  v.  Tousley,  16  Minn.  299  ;  S.  C,  10  Am.  Kep.  139.  See, 
also,  Iloit  V.  Hodge,  6  K.  H.  104;  Morgan  v.  Beaxmnont,  121  Mass. 
7.  But  see  §  3,  jpost,  p.  86.  And,  horse-trotting  or  horse-racing  is  a 
game  within  the  statute  to  prevent  gaming,  in  many  of  the  States.  See 
Boynton  v.  Curie,  4  Mo.  599  ;  McLain  v.  Huffman,  30  Ark.  428 ; 
Tatman  v.  Strader,  23  111.  493  ;  Ellis  v.  Beale,  18  Me.  337 ;  MoKeon 
V.  Caherty,  1  Hall  (K.  T.),  300 ;  Gibbons  v.  Gouverneur,  1  Denio,  170. 
And  giving  a  charter  for  a  race-course,  for  the  purpose  of  racing,  does 
not  legalize  betting  on  the  race-course.  Cain  v.  McHarry,  2  Bush 
(Ky.),  263.  And  where  a  contract  of  wager  is  illegal,  either  under  a 
statute  or  at  common  law,  the  illegality  will  extend  to  all  antecedent 
contracts  made  in  aid  of  or  to  effectuate  the  illegal  purpose.  Collins 
V.  Merrell,  2  Mete.  (Ky.)  163;  Tatum  v.  Kelley,  25  Ark.  209; 
Mosher  v.  Griffin,  51  111.  184 ;  Watson  v.  Fletcher,  7  Gratt.  (Ya.)  1. 
And  also  to  all  which  may  be  founded  on  it  subsequently.  Bevil  v. 
Hix,  12  B.  Monr.  (Ky.)  140  ;  Williams  v.  Wall,  60  Mo.  318  ;  Bettis 
v.  Reynolds,  12  Ired.  (No.  Car.)  344 ;  Finn  v.  Barclay,  15  Ala.  626. 

Wager  policies  of  insurance,  that  is,  policies  effected  by  parties 
having  no  interest  in  the  subject  of  insurance,  are  prohibited  by 
statute  in  England,  and  are  generally  void  in  this  country,  either  by 
express  statutory  enactment,  or  under  the  course  of  decisions.  See 
Btise  V.  Mutual,  etc.,  Ins.  Co.,  23  N.  Y.  (9  Smith)  516 ;  Eagle  Ins. 
Co.  V.  Lafayette  Ins.  Co.,  9  Ind.  443  ;  Yol.  4,  p.  23  et  seq. 

Wliat  is  usually  called  an  "  option  contract "  is  a  wager.  Watermam, 
V.  Buckland,  1  Mo.  App.  45.  Thus,  a  contract  for  the  sale  and  future 
delivery  of  goods,  by  wliich  the  seller  has  the  privilege  of  delivering  or 
not  delivering,  and  the  buyer  the  privilege  of  calling  or  not  calling  for 
the  goods,  as  each  may  choose,  and  which,  on  its  maturity,  is  to  be  filled 
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"by  adjusting  the  differences  in  the  market  value,  is  in  the  nature  of  a 
gambling  transaction,  and  the  law  will  not  tolerate  it.  Id.  ;  Pickering 
V.  Cease,  79  111.  328  ;  Lyon  v.  CuTbertson,  83  id.  33  ;  Rumsey  v.  Berry-, 
65  Me.  570  ;  Roiirhe  v.  Short,  34  Eng.  L.  &  Eq.  219.  And  see  Bigelow 
V.  Benedict,  70  '^.  Y.  (25  Sick.)  202 ;  Story  v.  Salomon,  71  N.  Y.  (26 
Sick.)  420. 

It  has  been  held  that  a  contract  of  wager  which  is  valid  in  the  State 
where  it  is  made,  may  be  enforced  in  another  where  it  would  have  been 
void.  Thomas  v.  DoAiis,  7  B.  Monr.  (Ky.)  227,  231.  But  this  rule 
has  no  application  where  the  wager  is  a  fraud  on  the  laws  or  policy 
of  the  State  where  the  action  is  brought,  although  made  beyond  its 
boundaries.  And,  therefore,  where  two  persons  domiciled  in  Vermont, 
went  into  Canada  for  the  purpose  of  making  a  wager  in  reference  to  the 
result  of  a  presidential  election,  then  pending  in  the  United  States,  and 
while  there,  luade  the  wager,  it  was  held  in  Vermont,  that  the  contract 
must  be  treated  as  illegal,  by  the  courts  of  that  State,  to  the  same  extent 
that  it  would  have  been  if  made  within  the  State.  Tarleton  v.  Bakery 
18  Yt.  9. 

A  bet,  regarded  as  a  contract,  is  totally  void,  where  there  has  been 
no  deposit  of  the  thing  bet.      Waters  v.  Hixenbaugh,  25  Penn.  St.  131 . 

§  3.  When  it  does  not.  It  is  a  well-settled  doctrine,  that  wagers 
upon  indifferent  matters,  without  other  interest  to  either  party  than 
results  from  the  wager,  are  legal  at  common  law,  unless  founded  on 
immoral,  indecent,  or  illegal  transactions,  and  may  be  recovered  if 
fairly  won.  Good  v.  Elliott,  3  Term  E..  693  ;  Edgell  v.  McLaugh- 
li/n,  6  "Wliart.  (Penn.)  176 ;  Morgan  v.  Richards,  1  Browne  (Penn.), 
171 ;  ante,  %  1,  pp.  83,  84.  But  see  Hoit  v.  Hodge,  6  N.  H.  104.  A 
wager  that  a  railroad  will  be  completed  within  a  certain  time  is  not 
prohibited  by  the  common  law,  and  a  recovery  can  be  had  upon  it. 
Beadles  v.  Bless,  27  111.  320.  So,  a  wager  whether  or  not  a  certain, 
person  had  bought  a  wagon  before  a  certain  day,  was  held  to  be  legal, 
and  the  winner  was  allowed  to  recover  against  the  loser  the  amount  of 
the  wager.  Good  v.  Elliott,  3  Term  R.  698.  A  contract  to  run  a 
horse-race  is  not  prohibited  by  law,  and  money  lost  in  such  a  i*ace  may 
be  recovered  by  action  in  the  Louisiana  courts.  Grayson  v.  WJiatley^ 
15  La.  Ann.  525.  So,  an  action  on  a  wager  upon  a  horse-race  is  main- 
tainable in  Texas  {Kirkland  v.  Randon,  8  Tex.  10),  and  all  contracts 
subsidiary  and  incident  to  the  wager  are  valid  also ;  as,  for  instance,  the 
contract  to  forfeit  in  case  of  failure  to  rmi  the  race.  Id. ;  Wheeler  v. 
Friend,  22  Tex.  683.  But  in  a  suit  for  a  bet  on  a  horse-race,  the  loser 
can  defend  if  there  was  fraud  in  running  the  race,  though  the  plaintiff 
was  ignorant  of  the  fraud.     Bass  v.  Pe&vey,  22  id.  295.     See,  also,. 
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Mmiroe  y.  Smelly^  25  id.  586.  Horse-racing  for  a  wager  being  in  viola- 
tion of  the  Illinois  law,  an  action  will  not  lie  to  recover  for  services 
rendered  in  training  a  horse  for  a  race.  Mosher  v.  Griffin^  51  111. 
184.  It  is  held  in  Delaware,  that  a  wager  on  a  horse-race,  out  of  the 
jurisdiction  of  the  State,  is  not  illegal  {Ross  v.  Green,  4  Harr.  [Del.] 
308) ;  and  in  Illinois,  that  a  wager  on  the  result  of  a  presidential  elec- 
tion in  another  State,  made  after  the  vote  has  been  cast,  is  not  against 
public  policy.     Smith  v.  Smith,  21  111.  244. 

A  purchase  of  grain  at  a  certain  price  per  bushel,  made  in  good 
faith,  to  be  delivered  in  the  next  month,  giving  the  seller  until  the 
last  day  of  the  month,  at  his  option,  in  which  to  deliver,  is  not  an 
illegal  or  gambling  contract,  and  the  purchaser  will  be  entitled  to  its 
benefit,  no  matter  what  may  have  been  the  secret  intention  of  the 
seller.  Pixley\.  Boynton,  79  111.  351 ;  Rtimjsey  v.  Berry,  65  Me.  570. 
See  §  2,  ante,  p.  84.  A  purchase  of  cotton  for  future  delivery,  by 
a  broker  for  his  principal,  is  not  in  contravention  of  the  statute  against 
betting  and  gaming,  unless  it  appears  that  it  was  intended  to  lay  a 
wager.     Kingsbury  v.  Kirwin,  11  J.  &  Sp.  451. 

It  is  no  defense  to  an  action  for  work  and  labor  done  and  materials 
furnished  in  fitting  up  a  house,  that  the  plaintiff  knew  at  the  time  that 
the  house  was  to  be  used  for  gambling  purposes.  Michael  v.  Bacon,  49 
Mo.  474 ;  S.  C,  8  Am.  Rep.  138.  If  the  merchant  is  not  to  be  paid 
out  of  the  illicit  gains  of  a  gambler,  and  is  not  connected  by  contract 
with  the  object  the  gambler  has  in  view,  liis  knowledge  of  the  purpose 
does  not  vitiate  the  sale.  Id.  See  ante,  Art.  2,  §  3,  p.  71.  In  arrang- 
ing for  a  squirrel  hunt,  an  agreement  that  the  defeated  party  shall  pay 
for  the  suppers  of  the  successful  party,  is  valid,  and  the  person  furnish- 
ing the  supper  may  recover  for  it  from  the  defeated  party  who  had 
ordered  it.    ^¥inche8ter  v.  Nutter,  52  N.  H.  507;  13  Am.  Rep.  93. 

§  4.  Who  may  interpose  the  defense.  See  ante,  pp.  <6%,  69,  Art. 
Ij  §§  Sj  ^5  ^^so  below,  §  6. 

§  5.  How  interposed.     See  a/)ite,  p.  70  Art.  1,  §  7. 

§  6.  Recovery  of  money  lost.  By  the  common  law,  the  winner 
cannot  recover  money  won  at  play.  Carrier  v.  Brannan,  3  Cal.  328 ; 
Scott  V.  Courtney,  7  Nev,  419.  And  equity  will  relieve  against  a 
judgment  founded  on  a  gaming  debt,  though  the  defendant  failed  to 
make  the  defense  at  law.  Manning  v.  Manning,  8  Ala.  138 ;  Lucas 
v.  Waul,  20  Miss.  157  ;  SMpwith  v.  Strother,  3  Rand  (Ya.)  214.  See 
contra  :  Dunn  v.  Holloway,  1  Dev.  (No.  Car.)  Eq.  322.  So,  a  note  or 
other  security  given  in  consideration  of  money  won  at  gaming,  is  void, 
{Monroe  v.  Smelly,  25  Tex.  586  ;  Conner  v.  Mackey,  20  id.  747),  even 
in  the  hands  of  an  innocent  holder  for  a  valuable  consideration  ( Unger 
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V.  Boas,  13  Penn,  St.  601 ;  Harmon  v.  Boyce,  2  Treadw.  [So.  Car.] 
Const.  200  ;  Ilolma/ii  v,  Ririgo,  36  Miss.  690 ;  Chaj>in  v.  DaTce,  5T  111- 
295  ;  S.  C,  11  Am.  Rep.  15),  unless  he  was  induced  to  take  it  by  the 
representations  of  the  maker.  Maiming  v.  Manning,  8  Ala.  138  ; 
Iwy  V.  Nicks,  14  id.  564.  See  Fuller  v.  HutcJiings,  10  Cal.  523.  And, 
a  plea  that  a  note  was  for  money  won  at  gaming,  need  not  state  the 
kind  of  game.  Jordan,  v.  Loche,  Minor  (Ala.),  254.  Where  one  obtains 
a  bond  of  the  obligee  by  gaming,  and  collects  a  part  of  it  of  the  obligor, 
who  gives  a  new  bond  for  the  balance,  such  new  bond  is  invalid,  as 
being  without  consideration.  Stone  v.  Mitchell,  7  Ark.  91.  So  a  bond 
taken  on  the  compromise  of  an  action  upon  a  gaming  contract  is  void, 
if  money  won  at  an  illegal  game  is  part  of  the  consideration.  Turner 
V.  Peacock,  2  Dev.  (No.  Car.)  L.  303.  It  has  however  been  held  that, 
where  a  person,  who  has  lost  money  at  gaming,  gives  his  note  to  a 
third  person,  who  thereupon  pays  an  adequate  consideration  to  the 
W'inner,  the  note  is  not  void.  Jones  v.  Sevier,  1  Litt.  Ky.)  50.  Sea 
also.  Mooring  v.  Stanton,  Mart.  (No.  Car.)  L.  52. 

It  would  seem  that,  under  the  English  statutes,  money  lent  for  the 
purpose  of  gaming  is  now  recoverable,  unless  lent  when  the  gaming  is 
unlawful,  as  by  a  licensed  publican  to  game  on  his  own  premises  {Foot 
V.  Baker,  5  Man.  &  Gr.  335) ;  and  money  lent  for  the  purpose  of  pay- 
ing losses  on  gaming  may  be  recovered  {Hill  v.  Fox,  4  Hurl.  &  N. 
359.  See  Rosewarne  v.  Billing,  15  C.  B.  [N.  S.]  316 ;  Coombes  v. 
DiMle,  L.  R.,  1  Exch.  248) ;  and  gaming  debts  contracted  abroad,  where 
gaming  is  not  illegal,  are  recoverable  in  England.  Quarrier  v.  Col- 
8twi,  1  Ph.  147. 

Money  lost  at  play,  and  paid  over  to  the  winner,  cannot  be  recovered 
back  by  the  loser,  because  the  parties  are  in  pari  delicto.  Adams  v. 
Barrett,  5  Ga.  404  ;  Bahcock  v.  Thompson,  3  Pick.  446  ;  Oill  v.  Webb, 
4  T.  B.  Monr.  (Ky.)  299  ;  Welsh  v.  CutUr,  44  N.  H.  561.  And  for 
the  same  reason,  it  has  been  held  that  an  action  will  not  lie  to  recover 
back  money  lost  on  an  illegal  bet  or  wager  and  paid  over  to  the  winner 
(Id. ;  Danforth  v.  Evans,  16  Yt.  538;  McCullum  v.  Gourlay,  8  Johns. 
147 ;  Thrift  v.  Redinan,  13  Iowa,  25 ;  Tindall  v.  Childress,  2  Stew. 
&P.  [Ala.]  250  ;  Hudspethx.  Wilson,  2T>ey.  [No.  Car.]  L.  372;  Meech 
V.  Stoner,  19  N.  Y.  [5  Smith]  26) ;  though  it  is  otherwise,  by  statute, 
in  many  of  the  States.  Id.  ;  Lear  v.  McMillen,  17  Ohio  St.  464 ; 
Sa/muels  v.  Ainsworth,  13  Ala.  306  ;  Nealy  v.  Powell,  20  Ark.  163. 
But  it  was  held  in  Indiana,  that  if  goods  are  won  on  a  wager  respect- 
ing the  result  of  a  presidential  election,  and  are  delivered  to  the  winner, 
the  loser  cannot,  either  at  common  law  or  under  the  statute,  sustain  an 
action  against  the  winner  for  the  price  of  the  goods,     MHatton  v. 
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Bates,  4  Blackf.  (Ind.)  63.  So  in  Illinois.  Gregorrj  v.  Kvng^  58  111. 
169  ;  11  Am.  Rep.  56,  58,  note.  But  see  Hook  v.  Boteter,  3  Harr.  &  M. 
(Md.)  318.  That  money  knowingly  lent  to  be  used  in  betting  cannot 
be  recovered  by  the  lender  from  the  borrower.  See  MacJdr  v.  Moore, 
2  Gratt.  (Va.)  257;  Mordecai  v.  Dawhins,  9  Rich.  (So.  Car.)  262; 
Morgan,  v.  Groff,  5  Denio,  361 ;  Ruchman  v.  Bryan,  3  id.  310. 
Rut  see  contra,  Carsan  v.  Hanibert,  2  Bay  (So.  Car,),  560. 

The  indorsement  of  a  draft  by  the  owner,  in  payment  of  a  gambling 
debt,  although  the  paper  was  issued  prior  to  the  incurring  of  the  debt, 
and  for  a  legal  consideration,  comes  within  the  inhibition  of  the  Mis- 
souri gaming  act ;  and  in  contemplation  of  that  statute,  the  indorsed 
draft  tnay  be  treated  as  a  security  or  a  new  bill.  Such  indorsement 
under  the  statute  is  void  and  conveys  no  title  ;  and  where  the  draft  is 
assigned  or  transferred,  by  the  party  receiving  it,  to  another,  also  cog- 
nizant of  the  facts,  who  collects  the  amount,  he  will  be  held  to  have 
converted  the  instrument  and  its  proceeds,  and  will  be  liable  to  the 
owner  for  the  sum  collected.      Williams  v.  Wall,  60  Mo.  318. 

The  stakeholder  of  money  bet  on  a  turf -race  is  entitled  to  recover  it 
of  a  person  with  whom  he  has  deposited  it,  though,  as  between  the 
parties  betting,  the  wager  may  be  illegal  and  void.  Perhins  v.  Cleinm,, 
23  Ark.  221. 

§  T.  Recovery  from  stakeholder.  We  have  seen  in  the  preceding 
section,  that  neither  money  won  and  not  paid,  nor  money  lost  and 
actually  paid  to  the  winner  can  be  recovered.  In  such  an  action  the 
plaintiff  is  confronted  and  defeated  by  the  maxim  injpari  delicto,  jpotior 
est  conditio  possidentis.  Ante,  pp.  87,  88,  §  6.  But  in  illegal  transactions 
the  money  may  always  be  stopped  while  it  is  in  transitu  to  the  person 
who  is  entitled  to  receive  it.  Edgar  v.  Fowler,  3  East,  225.  Hence, 
it  is  the  established  rule  in  England,  that  either  party  may  disaffirm  the 
wager,  and  recover  the  money  staked  by  him,  even  when  it  is  in  the  pos- 
session of  the  opposite  party,  at  any  time  before  the  event  ujDon  which 
the  wager  was  made  has  transpired ;  and  against  a  stakeholder,  if  there 
be  one,  at  any  time  before  the  money  has  been  actually  paid  to  the 
winner,  either  before  or  after  the  event  has  transpired,  and  even  after 
the  money  has  been  paid  to  the  winner,  if,  before  the  payment,  the 
stakeholder  was  notified  not  to  pay  it,  for  the  reason  that  the  contract 
is  not  executed,  as  the  courts  hold,  until  the  stakeholder  has  paid  the 
stakes  to  the  winner.  Cotton  v.  TTixirland,  5  Term  R.  405  ;  Uowson 
V.  IlancocJc,  S  id.  575  ;  Hastelow  v,  Jackson^  8  Barn.  &  C.  221 ;  Smith 
V.  Bickmore,  4  Taunt.  474.  See,  also.  Garrison  v.  McGregor,  51  111. 
473 ;  Adkins  v.  Flemming,  29  Iowa,  122 ;  Wilkinson  v,  Tousley,  16 
Minn.  299 ;  S.  C,  10  Am.  Rep.  139  ;  Hale  v.  Sherwood,  40  Conn- 
Vol,  YII.— 12 
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332 ;  S.  C,  16  Am.  Eep.  37.  In  Massachusetts,  one  party  to  a  wager 
who  receives  the  money  of  the  other  from  the  stakeholder  after  he 
has  been  forbidden  to  receive  it,  and  after  the  stakeholder  has  been 
forbidden  to  j)ay  it,  is  liable  to  that  other  in  an  action  for  money  had 
and  received,  although  he  is  the  winner  of  the  wager,  and  although 
the  money  received  by  him  is  not  tlie  identical  money  deposited  with 
the  stakeholder.  Zove  v.  Harvey,  114  Mass.  80.  It  is  held  in  Penn- 
sylvania, that  a  deposit  of  money  bet,  with  a  stakeholder,  raises  an 
im])lied  assumpsit  on  his  part  to  refund  it  to  the  owner  on  demand, 
unless  he  has  paid  it  over  to  the  winner  without  notice  to  do  so  from 
the  loser.  Siegal  v.  Funk,  3  Pittsb.  (Penn.)  28.  And  see  McLainr. 
Huffman,  30  Ark.  428.  In  Delaware,  the  losing  party  to  an  illegal 
wager  may,  without  a  previous  demand,  maintain  an  action  for  money 
had  and  received,  against  a  stakeholder  who  has  paid  it  over  to  the 
winner  without  the  loser's  consent.  Pearce  v.  Provost,  4  Houst. 
(Del.)  467.  In  an  early  case  in  Kew  York,  the  law  was  declared  to 
be  that  either  party  might  disaffirm  the  wager  and  recover  his  stake  of 
the  stakeholder  at  any  time  before  the  happening  of  the  event  upon 
which  the  wager  was  made,  but  that  the  loser  could  not  recover  of  the 
stakeholder  after  the  event  had  happened  and  he  had  lost  his  money ; 
that,  in  that  case,  as  to  him,  the  wager  had  become  an  executed  con- 
tract, and  his  repentance  had  come  too  late.  Yates  v.  Foot,  12  Johns. 
1.  This  decision  lias  remained  the  settled  law  of  the  State  upon  this 
subject,  except  so  far  as  the  matter  has  since  been  modified  by 
statute.  See  Morgan  v.  Groff,  4  Barb.  524 ;  Pulver  v.  Burke,  56  id. 
390.  And  the  same  rule  has  been  adopted  in  California.  Johnston 
v.  Russell,  37  Cal.  670.  See,  also,  Guthman  v.  Parker,  3  Head 
(Tenn.),  233 ;  Humphreys  v.  Magee,  13  Mo.  435.  The  general  doc- 
trine, well  supported  by  the  authorities,  is  that  the  contract  between 
the  parties  to  the  wager  being  void,  the  stakeholder  is  held  to  be  the 
mere  agent  or  bailee  of  the  respective  parties,  and  he  holds  the  money 
deposited  with  him  subject  to  their  orders.  If  his  authority  be  not 
revoked,  he  may  pay  it  over  to  the  winner  without  rendering  himself 
liable  to  an  action ;  but  if  his  authority  be  revoked  by  either  party 
before  he  pays  the  money  over  to  the  winner,  he  must  then  return  the 
money  to  the  parties  respectively  who  deposited  it  with  him,  and  he 
cannot  legally'  pay  it  to  any  one  else.  Cleveland  v.  ^olff,  7  Kans.  184. 
And  see  Hunche  v.  Francis,  27  N.  J.  Law,  55  ;  Bledsoe  v.  Thompson^ 
6  Eich.  (So.  Car.)  44 ;  Perkins  v.  Hyde,  6  Yerg.  (Tenn.)  288 ;  Bur- 
roughs V.  Hunt,  13  Ind.  178  ;  Stevens  v.  Sharj),  26  111.  404;  IfeAlUs- 
ter  V.  Hoffman,  16  Serg.  &  E.  (Penn.)  147 ;  Fisher  v.  Hildreth,  117 
Mass.  558  ;  Wilkinson  v.  Touseley,  16  Minn.  299  ;  10  Am.  Eep.  139. 
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Notice  to  the  stakeholder  not  to  pay  over  money  deposited  in  his 
hands  must  come  from  the  owner  of  the  money.  It  is  not  suf- 
ficient that  it  comes  from  the  agent  of  the  owner  who  made  the  bet 
and  deposited  the  money.  Reichly  v.  Maclay,  2  "Watts  &  Serg.  (Penn.) 
59.  The  share  of  each  depositor,  while  in  the  hands  of  the  stakeholder, 
is  subject  to  attachment  for  his  debts  at  any  time  before  it  is  paid  over. 
Ball  V.  Gilbert^  12  Mete.  397.  And  it  is  immaterial  as  it  respects  the 
application  of  these  general  principles,  whether  the  depositor  borrowed 
the  money  for  the  pm-pose  of  making  an  illegal  bet,  and  the  matter 
cannot  be  inquired  into.     Reynolds  v.  McKinney,  4  Kans.  94. 

Under  the  Revised  Statutes  of  Kew  York,  the  losing  party  in  an 
illegal  bet  or  wager  may  recover  from  the  stakeholder  the  sum  depos- 
ited by  him,  although  the  stakeholder,  by  his  direction,  given  imme- 
diately after  the  wager  is  determined,  has  paid  the  money  over  to  the 
winner.  Mahony  v.  0^  Callaghan,  6  Jones  &  Sp.  (N.  Y.)  461; 
Storey  v.  Brennan,  15  N.  Y.  (1  Smith)  524.  The  plaintiff  staked  his 
watch  and  chain  on  the  throw  of  the  dice,  and  lost,  by  reason  of  a 
trick  or  cheat  on  the  part  of  his  adversary.  The  stakeholder  delivered 
the  property  to  the  winner,  who  sold  it  for  value,  and  without  notice, 
to  the  defendant.  In  an  action  of  replevin  it  was  held  that  no  title 
passed  to  the  winner  which  he  could  convey  to  a  purchaser,  and  that 
the  plaintiff  could  recover  the  property  of  the  defendant.  Hodge  v. 
Sexton,  1  Hun  (N.  Y.),  576 ;  S.  C,  4  K.  Y.  Sup.  Ct.  (T.  &  C.)  54. 

In  an  action  by  a  party  to  an  illegal  wager  on  a  horse-race,  to  recover 
the  deposit  from  the  stakeholder,  an  answer  seeking  to  recoup  expenses 
for  the  race-ground,  and  a  declaration  in  set-off,  cannot  be  sustained, 
the  agreement  therefor  being  distinct  from  the  wager.  Morgan  v. 
Beaumont,  121  Mass.  7.  So,  in  an  action  to  recover  of  a  stakeholder 
money  deposited  by  the  plaintiff  with  the  defendant,  on  a  wager  upon 
the  event  of  a  horse-race,  the  defendant  cannot  set  off  a  deposit  made 
by  him  with  the  plaintiff  on  another  wager  of  a  similar  character. 
His  remedy  is  by  action  only.     Bevins  v.  Reed,  2  Sandf.  (N.  Y.)  436. 

It  is  held  in  New  Jersey  that  when  an  act  makes  wagers  on  horse- 
races and  the  holding  of  stakes  criminal  offenses,  one  who  has  depos- 
ited money  with  a  stakeholder  cannot  recover  it,  although  the  race  has 
not  come  off.     SutjpKin  v.  Orozer,  32  N.  J.  Law,  462. 

ARTICLE  VI. 

CONTRACTS   AGAINST   PUBLIC    POLICY. 

Section  1.  Definition  and  nature.  Contracts  contrary  to  public 
policy  are  such  as  injuriously  affect  or  subvert  the  public  interest,  or 


92  ILLEGALITY. 

such  as  by  their  terms  or  contemplated  manner  of  performance  must 
work  some  mischief  affecting  the  body  pohtic.  And  it  is  a  well- 
established  principle,  that  all  contracts  which  are  opposed  to  public 
policy  and  to  open,  upright  and  fair  dealing,  are  illegal  and  void. 
Roche  V.  O'Brien^  1  Ball  &  B.  338  ;  Clippinger  v.  Hejybaugh,  5  Watts 
&  Serg.  315  ;  Gulick  v.  Ward,  5  Halst.  (N.  J.)  87 ;  Frost  v.  Inhab- 
itants of  Belmont,  6  Allen,  152.  And  if  a  contract  be  void,  as  against 
the  policy  of  the  law,  the  court  will  neither  enforce  it  while  executory, 
nor  relieve  a  party  from  loss  by  having  performed  it  in  part.  Foots 
V.  Fmerson,  10  Yt.  344.  See  Quirk  v.  Thomas,  6  Mich.  Y6 ;  Piatt 
V.  Oliver,  2  McLean  (C.  C),  277 ;  Hanson  v.  Power,  8  Dana 
(Ky.),  91.  A  promise  of  a  married  man  to  a  single  woman  to  marry 
her  when  a  divorce  should  be  decreed  between  himself  and  his  wife, 
in  a  suit  then  pending,  is  contrary  to  public  policy  and  void.  39  N.  J. 
(10  Yroom)  133;  23  Am.  Rep.  213. 

The  coercive  power  of  the  law  is  withheld,  to  compel  the  perform- 
ance of  any  contract,  inter  partes,  which  has  for  its  object  the  com- 
mission of  a  public  offense  or  wrong,  although  not,  per  se,  criminal. 
Sedgwick  v.  Stanton,  14  N.  Y.  (4  Kern.)  289.  And  see  Reynolds  v. 
Nichols,  12  Iowa,  398.  And  where  an  entire  agreement  contains  an 
element  which  is  legal  and  one  which  is  void,  being  against  public 
policy,  the  legal  consideration  cannot  be  separated  from  that  which  is 
illegal  and  void,  so  as  to  found  an  action  on  the  legal  consideration. 
Rose  V.  Truax,  21  Barb.  361. 

But  a  contract  void  as  against  the  policy  of  the  law  cannot  affect  a 
previous  fair  and  lawful  contract  in  relation  to  the  same  subject.  Britt 
V.  Aylett,  11  Ark.  475.  If,  however,  a  plaintiff  asks  the  enforcement 
of  an  illegal  contract,  executed  in  consideration  of  a  previous  legal 
one,  courts  will  dismiss  the  suit  upon  grounds  of  public  policy.  Nor 
can  the  plaintiff  recover  the  amount  due  upon  the  first  contract.  Gate 
V.  Blair,  6  Coldw.  (Tenn.)  639. 

In  general,  when  both  parties  to  a  contract,  void  as  against  public 
policy,  are  equally  at  faidt,  the  law  wiU  leave  them  where  it  finds 
them.  If  the  contract  be  still  executory,  it  will  not  enforce  it,  nor 
award  damages  for  its  breach.  If  already  executed,  it  wiU  not  restore 
the  price  paid  nor  the  property  delivered.  Setter  v.  Alvey,  15  Kans. 
157. 

But  in  order  to  make  a  contract  unlawful  as  being  against  public 
policy  or  law,  it  must  be  manifestly  and  directly  so  ;  and  it  is  not  suf- 
ficient that  the  contract  is  connected  with  some  violation  of  the  law, 
however  remotely  or  indirectly.     Bier  v.  Dozier,  24  Gratt.  (Ya.)  1. 

§  2.  What  are  such  contracts.      The  cases  where  the  doctrine  of 
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public  policy  has  been  most  frequently  applied  are,  in  respect  to  con- 
tracts made  in  restraint  of  trade,  of  marriage,  those  which  afEect  inju- 
riously the  legislation  of  the  State  or  the  administration  of  justice,  wager 
contracts  and  contracts  affecting  the  public  morals.  Contracts  of  the 
character  last  mentioned  have  been  noticed  in  preceding  articles,  and 
those  falling  under  other  heads  mentioned  will  be  considered  under  sepa- 
rate articles  hereafter.  In  illustration  of  the  general  doctrine,  a  variety  of 
instances  are  here  given  of  agreements  which  have  been  held  to  be 
void,  as  being  contrary  to  public  policy.  An  agreement  never  to  set 
up  the  statute  of  limitations  as  a  defense  to  a  note  {Crane  v.  French^  38 
Miss.  503);  an  agreement  to  withdraw  the  plea  of  wevlv^  {Clark  v. 
Spencer,  14  Kans.  398;  19  Am.  Eep.  96  ;  an  agreement  for  compensation 
to  procure  a  contract  from  the  government  to  furnish  its  supplies  {Tool 
Co.  Y.Norris,  2  "Wall.  45);  an  agreement  to  pay  money  in  consideration 
that  the  promisee  would  influence  the  military  authorities  to  allow  the 
promisor  to  avail  himself  of  certain  privileges  to  which  he  is  entitled 
{Hutchenx.  Gibson,  1  Bush  [Ky.],  270) ;  an  agreement  to  pay  one-half 
of  the  proceeds  of  an  illegal  agreement  {Belding  v.  Pitkin,  2  Caines 
[N.  Y.],  147) ;  an  agreement  guaranteeing  to  pay  a  smn  of  money  to  cer- 
tain persons,  provided  they  will  petition  the  common  council  of  a  city 
for  street  improvements  {Maguire  v.  Smock,  1  Wils.  [Ind,]  92 ;  S.  C. 
affirmed,  42  Ind.  1 ;  S.  C,  13  Am.  Rep.  353) ;  a  contract  by  a  railroad 
company  not  to  have  or  use  a  depot  within  a  certain  distance  of  a  speci- 
fied place  {St.  Joseph,  etc.,  Ji.  R.  Co.  v.  Ryan,  11  Kans.  602  ;  15  Am. 
Rep.  357) ;  a  contract  to  locate  a  railroad  depot  upon  the  plaintiff 's 
land  and  at  no  other  point  in  the  town  {Marsh  v.  Fairhwy,  etc.,  R.  R. 
Co.,  64  111.  414;  16  Am.  Rep.  564);  a  contract  not  to  build  any  rail- 
road station  within  three  miles  of  a  specified  place  {St.  Louis,  etc.,  R. 
R.  Co.  V.  Mathers,  71  111.  592;  22  Am.  Rep.  122);  a  contract 
by  the  president  and  directors  of  a  railroad  company  for  the  pur- 
chase of  claims  against  the  company  {McDonald  v.  Haughton,  70  No. 
Car.  393) ;  a  contract  for  the  sale  and  transfer  of  the  property  and 
francldse  of  a  railroad  company,  before  its  road  has  been  completed 
{Clarke  v.  Omaha,  etc.,  R.  R.  Co.,  5  I^eb.  314) ;  a  contract  between 
two  individuals  for  the  purchase  and  sale  of  timber  standing  on  gov- 
ernment land  {Stevens  v.  Perrier,  12  Kans.  297) ;  a  contract  not  to  bid 
at  a  judicial  sale  {Hook  v.  Turner,  22  Mo.  333) ;  an  agreement  not  to 
bid  for  the  labor  of  the  inmates  of  a  house  of  correction  {Gihhs  v. 
Smith,  115  Mass.  592) ;  an  agreement  tending  to  prevent  competition 
at  a  sale  on  execution  {Thompson  v.  Davies,  13  Johns.  112) ;  all  com- 
binations, having  for  their  object  to  stifle  fair  competition  at  the  bid- 
dings at  auction  sales  {Gnrdiner  v.  Morse,  25  Me.  140;   Wilbur  v. 
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How,  8  Johns,  444;  Edwards  v.  Estell,  48  Cal.  194;  Ingram  v.  Irk- 
gram,  4  Jones'  [No.  Car.]  L.  188  ;  Hunt  v.  Frost,  4  Cusli.  54) ;  a  con- 
tract for  the  sale  of  an  office  {Eddy  v.  Capron,  4  R.  I.  394)  ;  a  contract 
between  two  officers  in  the  mail  service  of  the  United  States,  the  con- 
sideration of  which  was  an  exchange  of  offices  between  them  (Stroud 
V.  /Smith,  4  Iloust.  [Del.]  448) ;  an  agreement  between  two  applicants 
for  an  office,  that  one  of  them  shall  withdraw  his  application  and  aid 
the  other  in  procm-ing  the  appointment,  in  consideration  of  which  the 
fees  and  emoluments  of  the  office  are  to  be  divided  between  them 
{Gray  v.  Hook,  4  N.  Y.  [4  Comst.  j  449  ;  Hunter  v.  Wolf,  71  Penn. 
St.  282) ;  an  agreement  between  the  proprietor  of  a  distillery  and  an 
officer  of  the  internal  revenue  service  charged  with  watching  the  dis- 
tillery, that  the  officer  will  pay  the  proprietor  a  monthly  sum,  so  long 
as  the  latter  carries  on  the  distillery  {Cato7iv.  Stewart,  7Q  IS".  Car.  357) ; 
an  agreement  to  limit  a  party's  .responsibility  in  damages  for  a  future 
offense  against  another's  good  name  {Hayes  v.  Hayes,  8  La.  Ann.  468) ; 
a  promise  by  an  individual  to  pay  rent  in  consideration  of  a  grant  to 
him  by  the  board  of  supervisors  of  a  county  of  a  franchise  to  collect 
tolls  on  a  public  highway  {El  Dorado  County  v.  Dawison,  30  Cal.  520) ; 
an  agreement  on  the  part  of  a  turnpike  corporation  to  grant  to  indi- 
viduals the  privilege  of  passing  the  gate  free  of  toll,  in  consideration 
that  they  would  withdraw  their  opposition  to  a  legislative  act  touching 
the  alteration  of  the  road  {Pingry  v.  Washburn,  1  Aik.  [Yt.]  264)  J 
an  agreement  by  which  one  bound  liimself  to  settle  on  vacant  lands, 
and  procure  a  title,  and  then  convey  it  to  another  {jrDermed  v. 
MWastland,  Hard.  [Ky.]  21.  And  see  Edwards  v.  Batts,  5  Yerg. 
[Tenn.]  441 ;  Glenn  v.  Mathews,  44  Tex.  400)  ;  an  employment  to  sell 
tickets  in  a  foreign  lottery  {Rolfe  v.  Delmar,  7  Robt.  [N.  Y.]  80  ; 
Negley  v.  Devlin,  12  Abb.  {k .  S.  X.  Y.]  210)  ;  a  contract  of  sale  of 
stock  of  a  corporation,  which  necessarily  implies  that  the  seller  in- 
tended to  derive,  and  the  buyer  to  give  him  a  private  advantage  not 
shared  by  the  other  stockholders,  in  consideration  of  his  election  as 
treasurer  ( Guernsey  v.  CooTt,  120  Mass.  501)  ;  a  promise  of  a  married 
man  to  marry  when  a  divorce  should  be  decreed  between  himself  and 
his  mfe  in  a  suit  then  pending  {Noice  v.  Brown,  39  IS^.  J.  Law,  133  ; 
S.  C,  23  Am.  Eep.  212) ;  a  promise  to  pay  the  debt  of  a  third  person, 
in  consideration  that  his  creditor  would  abstain  from  instituting  pro- 
ceedings to  have  him  declared  a  bankrupt,  the  creditor  having,  at  the 
time  the  promise  was  made,  no  right  to  proceed  in  bankruptcy  against 
the  debtor  {Ecker  v.  McAllister,  45  Md.  290)  ;  a  contract  to  convey 
land  in  consideration  that  the  purchaser  should  serve  in  the  Confederate 
army  as  a  substitute  {Zance  v.  Hunter,  72  ISTo.  Car.  178 ;  21  Am.  Eep» 
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4:54) ;  a  stipulation  that  one  shall,  in  consideration  of  a  large  sum  of 
money,  not  only  procure  witnesses,  but  procure  them  to  swear  to  a  par- 
ticular fact  {Patterson  v.  Dontier,  48  Cal.  369,  379)  ;  a  contract  by 
one  physician  licensing  another  to  personate  him  in  the  practice  of 
medicine  in  the  office  of  the  former  for  a  given  time  {Jerome  v.  Bigelow, 
66  111.  452 ;  16  Am.  Rep.  597)  ;  a  contract  entered  into  upon  repre- 
sentations that  a  person  would  or  could  be  appointed  to  a  position  of 
public  trust  {Haas  v.  Fenlon,  8  Kans.  601) ;  an  agreement  con- 
nected with  a  contract  to  pay  money  for  the  pri^dlege  of  putting  re- 
cruits into  a  regiment  {Neustadt  v,  Hall^  58  111.  172)  ;  an  agreement 
between  S.,  a  drafted  man,  and  the  master  of  T.,  an  apprentice,  to  pay 
the  master  a  sum  of  money  to  consent  to  the  enlistment  of  T.,  as  S.'s 
substitute  {Turner  v.  Smithers,  3  Houst.  [Del.]  430) ;  a  contract  to  pro- 
cure for  a  drafted  man  a  substitute,  "  or  otherwise  clear  him  from  said 
draft"  {O'Hara  v.  Carpenter,  23  Mich.  410;  9  Am.  Rep.  89.  See, 
also,  Sheets  v.  Phillips,  54  111.  309)  ;  a  contract  to  pay  for  services  in 
the  nature  of  brokerage  in  negotiating  marriage  {Boy ton  v.  Hubhard, 
7  Mass.  112  ;  Crawford  v.  Russell,  62  Barb.  92) ;  and  it  is  held  that 
a  promise  to  pay  a  debt  due  by  an  applicant  to  be  declared  a  bankrupt, 
in  consideration  that  the  payee  will  withdraw  his  objections  in  the  bank- 
rupt court  to  the  discharge  of  the  bankrupt,  is  illegal  and  void,  and  no 
action  can  be  sustained  upon  it.  Austin  v.  MarMiam,  44  Ga.  161. 
A  contract  for  building  a  school-house  will  be  void  if  the  contractor  is 
a  director  of  the  school  district,  and  acts  as  one  of  the  board  which  let 
the  contract.  Pickett  v.  School  District,  25  Wis.  557 ;  3  Am.  Rep. 
105.  So,  of  a  contract  forming  a  combination,  in  violation  of  a  statute, 
for  putting  in  bids  for  canal  work,  and  it  -will  not  be  enforced  as 
between  the  parties  thereto.  Woodworth  v.  Bennett,  43  K.  Y.  (4 
Hand)  273 ;  3  Am.  Rep.  706. 

The  defendant,  desiring  to  marry  against  the  wish  of  his  father,  and 
being  threatened  with  disinherison,  entered  into  a  verbal  agreement 
with  the  plaintiff,  his  sister,  that  in  case  the  father  should  will  his 
entire  property  to  either,  that  one  would  divide  with  the  other.  The 
entire  property  was  afterward  willed  to  the  defendant,  and  it  was  held 
that  the  agreement  was  against  public  policy,  and  that  a  bill  for  specific 
performance  would  not  lie.  Mercier  v.  Mercier,  50  Ga.  546 ;  S.  C, 
15  Am.  Rep.  694.     See,  also,  Gordon  v.  Gordon,  3  Swanst.  400. 

The  plaintiff,  being  in  the  employ  of  the  defendants,  entered  into  a 
contract  with  the  United  States,  in  his  own  name,  for  their  benefit, 
and  they  became  his  sureties,  and  it  was  held  that  the  contract  was 
against  public  policy,  and  void.  AsKburner  v.  Parrish,  81  Penn. 
St.  52. 
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Tlie  rule  that  mere  knowledge  by  the  seller  of  the  buyer's  intention 
to  use  the  goods  purchased  for  an  unlawful  purpose,  does  not  invali- 
date the  contract,  has  no  application  to  a  case  where  the  contract  is  so 
connected  with  an  illegal  transaction  or  pui-pose,  as  to  be  inseparcMe 
from  it.  Hence,  where  the  payee  of  a  note,  sold  in  consideration 
thereof,  guns,  which  he  knew  would  be  used  in  aid  of  the  rebellion 
against  the  government,  it  was  held  that  he  concurred  with  and  actively 
promoted  the  treasonable  purpose  of  the  buyer,  and  that  he  could  not 
recover  upon  the  note.     Tatitm  v.  Kelley,  25  Ark.  209. 

And  where  a  contract  belongs  to  a  class  which  is  reprobated  by 
public  policy,  it  will  be  declared  void,  although  in  that  particular  in- 
stance no  injury  to  the  public  may  have  resulted.  FiremerCs  Associa- 
tion V.  Berghadis,  13  La.  Ann.  209.  A  marriage  brokage  contract  is 
void  as  being  against  public  policy.    Crawford  v,  Mussell,  62  Barb.  92. 

Where  one  producer  of  a  commodity,  for  the  purpose  of  enhancing 
the  price,  enters  into  a  contract  with  another  producer,  binding  the 
latter  to  withhold  and  keep  out  of  the  market  his  supply,  such  con- 
tract is  against  public  policy  and  void.  Arnot  v.  Pittston  &  Ehnira 
Coal  Co.,  68  N.  Y.  (23  Sick.)  558 ;  23  Am.  Eep.  190.  A  contract 
between  two  persons  not  to  bid  against  each  other  for  a  government 
contract  to  be  given  to  the  lowest  bidder,  and  to  share  the  profits  of 
the  contract  when  given  to  one  of  them,  is  void  as  against  public  policy, 
and  an  action  to  account  for  profits  made  by  one  of  them,  who  got  the 
contract,  cannot  be  maintained.  King  v.  Winants,  71  No.  Car.  469  ; 
17  Am.  Rep.  11,  note  15. 

§  3.  What  are  not  such  contracts.  Public  interest  and  policy 
justify  the  offering  of  rewards,  by  individuals  and  government,  to 
excite  greater  diligence  and  exertion  in  the  apprehension  of  criminals, 
and  the  execution  of  the  criminal  law.  Bled^soe  v.  Jackson^  4  Sneed 
(Tenn.),  429.  An  offer  to  pay  a  reward  for  the  conviction  of  the  per- 
petrator of  a  specified  crime  is  not,  therefore,  contrary  to  public  policy. 
Furman  v.  Parhe,  21  N.  J.  Law,  310.  Nor  is  the  employment  of 
counsel  to  assist  the  official  attorney  in  a  criminal  prosecution  against 
public  policy ;  and  the  law  will  imply  a  promise  by  the  employer  to 
pay  for  such  service.  Price  v.  Caperton,  1  Duv.  (Ky.)  207.  And 
although  an  agreement  among  several,  to  stifle  competition  at  a  public 
sale,  with  a  design  of  purchasing  property  at  less  than  its  fair  value,  is 
against  public  policy,  and  void  (see  ante,  p.  92,  §  2),  yet  persons  may 
unite  in  any  number  that  may  be  necessary  to  make  the  purchase  ad- 
vantageous to  themselves,  provided  this  junction  of  interests  be  without 
"  dishonest  motives,"  or  injurious  consequences.  Jam^s  v.  Fulcrod^  5 
Tex.  512.     See,  also,  Bellows  v.  Russell,  20  N.  H.  427 ;  Jenkins  v. 
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Frinlc,  30  Cal.  586 ;  Piatt  v.  Oliver,  1  McLean  (C.  C),  295  ;  2  id.  267. 
Among  contracts  and  agreements  which  have  been  held  not  to  be  con- 
trary to  public  policy,  are  the  following  :  An  agreement  by  the  prin- 
cipal beneficiary  under  a  will  to  pay  money  to  the  heirs  on  condition 
that  they  will  not  contest  the  will  {Palmer  v.  North,  35  Barb.  282); 
an  agreement  between  all  the  children  of  a  family,  that  certain  advance 
ments  made  by  their  father  to  the  sons  when  he  was  infirm  in  mind, 
should  be  set  aside,  and  his  whole  property  be  divided  among  the  chil- 
dren with  an  advantage  to  each  son  of  a  certain  amount  {Fulton  v. 
Smith,  27  Ga.  413);  a  contract  to  pay  one  a  consideration  to  induce 
him  to  administer  upon  the  estates  of  the  obligor's  father  and  mother 
{Clarh  V.  OonsUmtine,  3  Bush  [Ky.],  652);  an  agreement  to  pay  for 
procuring  a  substitute,  thereb}^  to  obtain  an  exoneration  from  an  im- 
pending draft  {Proctor  v.  Frombelle,  3  id.  672  ;  Fowler  v.  Donovan, 
79  111.  310) ;  an  agreement  to  pay  a  contingent  compensation  for  pro- 
fessional services  of  a  legitimate  character,  in  prosecuting  a  claim  against 
the  United  States  pending  in  one  of  the  executive  departments 
{Stanton  v.  Fmhrey,  93  U.  S.  [3  Otto]  548) ;  an  absolute  promise,  upon 
a  valuable  consideration  by  one  party,  to  bequeath  or  devise  to  another 
a  certain  and  definite  legacy  or  estate  {McGioire  v.  McGuire,  11  Bush 
[Ky.],  142);  contracts  for  the  purchase  and  sale  of  gold  {Brown  v. 
Speyers,  20  Graft.  [Va.]  296 ;  Appleman  v.  Fisher,  34  Md.  540) ;  an 
agreement  between  one  who  has  filed  his  bid  for  making  a  public  im- 
provement with  another  who  is  about  to  file  his  bid,  to  do  the  work  in 
partnership  in  case  the  contract  shall  be  awarded  to  either,  the  same  to 
inure  to  the  benefit  of  the  firm,  there  being  no  intent  to  influence  the 
bid  of  either  party,  nor  to  stifle  fair  competition  {Breslin  v.  Brown,  24 
Ohio  St.  565  ;  15  Am.  Rep.  627) ;  a  contract  to  forbear  purchasing  an 
interest  in  certain  lands  at  private  sale,  and  to  assist  another  in  the 
purchase  thereof  {Morrison  v.  Darling,  47  Vt.  67) ;  an  agreement  to 
procure,  by  the  proper  use  of  proper  means,  a  pardon  from  the  governor, 
of  a  convict  {Formhy  v.  Pryor,  15  Ga.  258  ;  Bird  v.  Meadows,  25  id. 
251);  and  a  contract  under  seal  between  two  brothers,  by  which  one  of 
them  agrees  to  convey  to  the  other  a  certain  tract  of  land  expected  to  be 
devised  to  lum  by  their  father,  when  he  shall  have  obtained  possession 
of  it.     Lewis  V.  Madisons,  1  Munf.  (Ya.)  303. 

So,  it  has  been  held  that,  before  proceedings  in  bankruptcy  have 
been  commenced,  a  creditor  may  take  from  a  third  person  a  contract, 
covenant,  or  security  for  the  payment  of  money,  as  an  inducement  to 
forbear  instituting  proceedings  in  bankruptcy  against  his  debtor,  with- 
out violating  any  provisions  of  the  bankruptcy  act,  or  contravening 
public  policy.  Ecker  v.  Bohn,  45  Md.  278.  So,  it  was  held  that  a 
YoL.  YII.— 13 
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creditor  who  had  received  from  his  debtor  a  payment  or  preference, 
offensive  to  the  provisions  of  the  bankrupt  law,  and  on  which  other 
creditors  might  institute  proceedings  under  that  law  against  the  debtor, 
might  lawfully  contract  with  them  for  the  forbearance  of  such  proceed- 
ings.    Perryman  v.  Allen,  50  Ala.  573. 

Where  a  merchant  is  about  to  dispose  of  his  entire  stock  in  trade  to 
another  party,  the  buyer  may  contract  with  such  merchant's  clerk  to 
make  an  invoice  of  the  stock,  the  clerk,  while  making  the  invoice,  still 
receiving  his  salary  from  his  first  employer.  Such  a  contract  is  not 
void,  as  against  public  policy,  and  the  service  actually  rendered  to  the 
buyer  is  suflicient  consideration  therefor.  Shattuch  v.  Nellis,  44  Yt. 
262. 

So,  after  land  is  sold  by  the  United  States  to  an  individual,  and  be- 
fore the  patent  issues,  a  contract  made  with  reference  to  the  land  or 
for  the  sale  of  it,  is  neither  illegal  nor  in  contravention  of  public  pol- 
icy, but  is  binding  upon  the  parties  making  the  contract.  Stone  v. 
Young^  5  Kans.  229. 

So,  an  agreernent  may  be  made  between  a  father  and  his  child,  by 
which,  in  consideration  of  moneys  advanced  by  the  father  to  the  child, 
the  latter  may  agree  to  make  no  claim  to  a  share  of  his  father's  estate, 
should  the  latter  die  intestate,  and  thereby  debar  himself  from  such 
claim  ;  and  effect  will  be  given  to  it  in  equity,  according  to  the  inten- 
tion of  the  parties.  Ilojvens  v.  Thonvpson,  26  1!*^.  J.  Eq.  383.  And 
see  Gupton  v.  Gujpton,  47  Mo.  37. 

A  note  made  to  the  order  of  a  town  treasurer,  in  settlement  of  a 
fine  and  costs  on  a  suit  for  selling  liquor  contrary  to  law,  and  given  to 
a  town  officer  in  order  to  secure  liberation,  is  not  void  as  contrary  to 
public  policy.  Stonington  v.  Powers,  37  Conn.  439.  And  a  written 
promise  to  pay  into  the  county  treasury  a  certain  sum  of  money,  upon 
the  condition  that  the  county  commissioners,  who  had  removed  the 
county  court-house  from  the  public  square,  and  were  building  a  new 
court-house  elsewhere,  would  remove  it  back  to  said  square,  which 
offer  is  accepted  by  said  commissioners,  who  enter  on  their  records  an 
order  for  such  re-location,  is  held  not  to  be  void  as  against  public 
policy,  though  the  commissioners  were  not  expressly  authorized  by 
statute  to  receive  such  donations.  Stilson  v.  Commissioners  of  Law- 
rence Co.,  52  Ind.  213.     . 

It  was  held,  in  Kew  York,  that  moneys  may  lawfully  be  subscribed 
there,  to  be  used  in  another  country  to  aid  it  in  a  revolutionary  struggle 
against  a  government  at  peace  with  the  United  States,  if  no  violation 
of  the  neutrality  law  be  committed.  Bailey  v.  Belmont,  10  Abb.  Pr. 
[:K.  S.]   270 ;  S.  C,  1  Jones  &  Sp.  (K  Y.)  239. 
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That  an  agreement  to  pay  a  railroad  company  a  certain  sum  of 
money,  in  consideration  that  the  company  wixl  adopt  a  line  along  and 
near  a  public  highway,  instead  of  one  already  surveyed,  is  not  con- 
trary to  public  policy  and  will  be  enforced.  See  Cedar  Rapids,  etc., 
H.  JR.  Co.  V.  Stafford,  41  Iowa,  292  ;  BotMn  v.  Livingston,  16  Kans. 
39.     But  see  contra,  Holladay  v.  Patterson,  5  Oreg.  177. 

A  contract  between  a  railroad  company  and  a  telegraph  company, 
by  the  terms  of  which  each  was  to  contribute,  in  certain  respects,  in 
establishing  a  telegraphic  line  along  the  railroad,  and  the  telegraph  com- 
pany was  to  operate  the  line  when  completed,  on  specified  terms,  by 
which  the  railroad  company  agreed  to  give  the  telegraph  company  the 
exclusive  right  of  way,  for  telegraphic  purposes,  so  far  as  it  legally 
might,  and  to  discourage  competition,  is  not  contrary  to  public  policy. 
Westeim  Union  Tel.  Co.  v.  Chicago,  etc.,  E.  R.  Co.,  86  111.  246. 

§  4.  Contracts  to  influence  legislation.  A  person  may,  without 
doubt,  be  employed  to  conduct  an  application  to  the  legislature  as  well 
as  to  conduct  a  suit  at  law,  and  may  contract  for  and  receive  pay  for 
his  services  in  preparing  and  presenting  a  petition  or  other  documents, 
in  collecting  evidence,  in  making  a  statement  or  exposition  of  facts, 
or  in  preparing  and  making  an  oral  or  written  argument,  provided  all 
these  are  used,  or  designed  to  be  used,  either  before  the  legislature 
itself  or  some  committee  thereof,  as  a  body.  Such  services,  so  rendered 
in  procuring  the  passage  of  laws  by  the  legislature,  are  legitimate 
everywhere,  and  may  support  a  claim  for  compensation.  Sedgwick  v. 
Stanton,  14  N.  Y.  (4  Kern.)  289;  Wildey  y.  Collier,  7  Md.  273; 
Bryan  v.  Reynolds,  5  Wis.  200 ;  Weed  v.  Black,  2  MacArthur,  268 ; 
Russell  Y.  Burton,  66  Barb.  539 ;  Trist  v.  Child,  21  Wall.  441. 
But  courts  of  justice  have,  with  jealous  care,  endeavored  to  protect 
every  branch  of  the  government  from  all  illegitimate  and  sinister 
influences  and  agencies ;  and  it  has  been  settled  by  a  series  of  decis- 
ions, uniform  in  their  reason,  spirit  and  tendency,  thai  an  agreement 
in  respect  to  services  as  a  lobhy  agent,  or  for  the  sale  by  an  individual 
of  his  personal  influence  aiid  solicitations,  to  procure  the  passage  of  a 
public  or  private  law  by  the  legislature,  is  void  as  being  prejudicial  to 
sound  legislation,  manifestly  injurious  to  the  interests  of  the  State, 
and  in  express  and  unquestionable  contravention  of  public  policy.  Id. ; 
I^rost  V.  Belmont,  6  Allen,  152 ;  Powers  v.  Skinner,  34  Yt.  274  ;  Gil 
Y.  Davis,  12  La.  Ann.  219;  Usher  v.  McBratney,  3  Dill.  385 ;  Wood 
V.  McCann,  6  Dana  (Ky.),  366.  Nor  is  it  necessary  to  adjudge  that 
the  parties  stipulated  for  corrupt  action,  or  that  they  intended  that 
secret  and  improper  resorts  should  be  had.  It  is  enough  that  the  con- 
tract tends  directly  to  those  results.     Mills  y.  Mills,  40  N.  Y.  (1  Hand) 
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543 ;  McEee  v.  Cheney,  52  How.  (N.  T.)  144.  Any  attempts  ta 
deceive  persons  intrusted  with  the  high  functions  of  legislation,  by 
secret  combinations,  or  to  create  or  bring  into  operation  undue  inr  nen- 
ces  of  any  kind,  have  all  the  injurious  effects  of  a  direct  fraud  on  the 
public.  Marshall  v.  Baltimore,  etc.,  R.  It.  Co.,  16  How.  (U.  S.)  314, 
334. 

It  is,  however,  held  in  California,  that  any  person  may,  without  any 
violation  of  public  policy,  for  hire,  work  for  the  passage  of  bills  by 
the  legislature,  provided  he  does  not  conceal  his  interest  in  the  matter, 
but  lets  it  be  known  and  understood  by  the  members  whose  judgment 
he  undertakes  to  influence.     Miles  v.  Thome,  38  Cal.  335. 

§  5.  Contracts  to  influence  courts  or  judges.  Contracts  to  influ- 
ence the  action  of  courts  or  judges  are  clearly  against  public  policy  and 
void.  See  ante,  pp.  79,  80,  Art.  4.  So,  the  power  to  create  a  judicial 
tribunal  is  one  of  the  functions  of  the  sovereign  power.  And,  although 
parties  may  always  make  such  tribunal  for  themselves,  in  any  specific 
case,  by  a  submission  to  arbitration,  yet  the  power  is  guarded  by  the 
most  cautious  rules.  And  an  agreement  by  which  the  members  of  an 
association  undertake  to  confer  judicial  powers,  in  respect  to  the 
property  in  which  they  have  a  common  interest,  upon  a  body  of  men 
or  officers,  to  be  from  time  to  time  selected  out  of  the  association  at 
large,  as  a  tribunal  having  general  authority  to  adjudicate  upon  alleged 
violations  of  the  rules  of  the  association,  and  to  decree  a  forfeiture  of 
the  rights  to  such  property,  of  the  parties  adjudged  to  have  been  guilty 
of  such  violation,  is  held  to  be  contrary  to  public  pohcy  and  void. 
Austin  V.  Searing,  16  N.  Y.  (2  Smith)  112. 

§  6.  Contracts  to  influence  public  oiflcers.  A  contract  executed 
for  the  purpose  of  influencing  an  officer  in  the  discharge  of  his  duty, 
so  as  to  benefit  the  party  giving  the  obligation,  is  based  upon  an 
illegal  consideration,  and  cannot  be  enforced.  Cook  v.  Shipman^ 
51  111.  316.  Personal  solicitation  of  the  president,  the  governor,  or 
the  heads  of  departments,  for  favors  or  for  clemency,  is  not  the  lawful 
subject  of  contract.  The  apprehension  that  considerations,  other  than 
a  high  sense  of  duty  and  of  the  public  interest,  may  thus  be  brought 
to  infiuence  their  determination,  forbids  this  employment.  Lyon 
V.  Mitchell,  36  IT.  Y.  (9  Tiff.)  241. 

An  agreement  to  use  a  supposed  influence  with  the  street  commis- 
sioner to  induce  him  to  allow  certain  claims  is  illegal,  and  a  note 
given  in  consideration  thereof  is  void.  Devlin  v.  Brady,  32  Barb.  518  ; 
S.  C.  affirmed,  36  N.  Y.  (9  Tiff.)  531.  So,  an  allowance  to  a  public 
officer  by  a  contractor  or  employee,  however  small,  is  such  evidence 
of  fraud  as  will  invalidate  the  contract.     Lindsey  v.  City  of  Phila.j 
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2  Phil.  (Penn.)  212.  A  contract,  the  sole  consideration  for  which  is  the 
forbearance  of  an  officer  to  make  an  attachment  on  property  exempt 
from  attachment,  is  void,  Hennessey  v.  HiU^  52  111.  281.  So,  an 
agreement  by  a  third  person  to  indemify  an  officer  for  neglecting  his 
duty  in  the  service  of  a  precept,  being  founded  on  an  illegal  considera- 
tion, is  void.  Churchill  v.  Perkins,  5  Mass.  541 ;  Hodsdon  v.  Wilkins, 
7  Me.  113.  A  promise  to  a  jailer,  by  a  prisoner,  to  pay  for  services 
and  attention  to  his  prisoner  which  the  law  made  it  his  duty  to  per- 
form, is  not  obligatory.  But  a  promise  to  pay  for  extraordinary- 
attention  and  services  in  his  sickness,  which  the  law  did  not  make  it 
the  duty  of  the  jailer  to  perform,  is  binding  and  not  against  public 
policy.  Trundle  v.  Riley,  17  B,  Monr.  (Ky.)  396.  A  contract  with  a 
board  of  public  officers,  to  pay  them  as  individuals  a  certain  smn  for 
doing  a  certain  act,  is  clearly  illegal ;  but  it  is  held  that  the  contract 
may  be  made  with  them  in  their  official  capacity,  for  the  benefit  of 
the  public  interest  which  they  have  in  hand.  Odineal  v.  Barry, 
24  Miss.  9. 

An  agreement  to  indemnify  a  sheriff  for  seizing  certain  property 
under  an  execution  is  valid,  if  the  sheriff  acts  in  good  faith  and  with 
the  sole  object  of  enforcing  a  legal  right ;  but  if  he  commits  a  willful 
trespass,  such  agreement  is  avoided.  McCartney  v.  Sliejpard,  21  Mo. 
573 ;  Sta/rh  v.  Raney,  18  Cal.  622.  A  contract  entered  into  to  indem- 
nify a  sheriff  for  past  neglect  is  not  void  for  illegality.  Hall  v.  Huntoon, 
17  Yt.  244.  And  a  contract  to  pay  a  given  sum  for  making  an  appli- 
cation to  the  directors  of  a  railroad  company  for  the  location  of  the 
depot  on  certain  land,  the  money  to  be  paid  on  location  of  the  depot 
and  the  completion  of  the  road,  is  not  void  as  against  public  policy, 
unless  it  apj)ear  that  sinister,  extraneous,  or  corrupting  influences  are 
brought  to  bear  upon  the  company  to  induce  the  location.  And  these 
must  be  affirmatively  shown  ;  they  cannot  be  presumed.  Worhman 
V.  Cam/phell,  46  Mo.  305.     See  State  v.  Johnson,  52  Ind.  197. 

A  promise  to  pay  money  to  a  mail  contractor  upon  consideration 
that  he  will  repudiate  his  contract  for  carrying  the  mail  is  void  as 
contrary  to  public  policy,  even  though  the  government  holds  security 
for  the  performance,  and  therefore  will  not  be  pecuniarily  injured  by 
the  repudiation.  Weld  v.  Lancaster,  56  Me.  453.  And  any  agree- 
ment by  which  a  candidate  for  office  receives,  from  another  person, 
money  to  aid  him  in  securing  his  election,  and  in  consideration  thereof 
agrees  to  share  with  such  other  person  a  portion  of  the  proceeds  and 
emoluments  of  the  office  when  elected,  is  immoral,  against  public 
policy  and  totally  void.  See  ante,  p.  92,  §  2.  And  whether  such  a  con- 
tract be  executory  or  executed,  no  action  can  be  brought,  either  on  the 
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contract  or  to  recover  back  the  cousidei'ation,  or  to  recover  judgment 
on  a  promissory  note  made  in  consideration  of  a  cancellation  of  such, 
contract.     Martin  v.   Wade,  37  Cal.  168. 

But  an  engagement  to  pay  an  agent  for  services  in  negotiating  a 
contract  witli  the  administrative  agents  of  the  government,  such,  for 
instance,  as  an  army  quartermaster,  is  not  necessarily  void.  The  voca- 
tion of  agents  so  employed  is  in  many  cases  peculiarly  liable  to  abuse, 
and  should,  therefore,  be  narrowly  watched,  but  it  is  not  necessarily 
illegal  or  against  pubHc  policy.  Winjpenny  v.  Fre7ich,  18  Ohio  St. 
469.  See  ante,  p.  99,  §  4,  And  where  an  agent  is  employed  to  make 
a  sale  of  property  to  the  government,  it  is  not  unlawful  to  have  refer- 
ence to  the  fact  that  such  agent  is  of  the  same  political  party  with  the 
administration,  and  has  acquaintances  and  a  reputation  which  would 
enable  him  to  make  an  advantageous  sale,  Lyon  v.  Mitchell,  36  N. 
Y.  (9  TifE.)  235. 


AETICLE  YIT. 

CONTKACTS    IN    KESTRAINT    OF    MAERIAGE. 

Section  1.  Definition  and  nature.  Other  contracts  void  upon, 
grounds  of  pubhc  policy  are  those  which  are  entered  into  in  restraint  of 
marriage.  Marriage  lies  at  the  foundation,  not  only  of  individual 
happiness,  but  also  of  the  prosperity,  if  not  the  very  existence,  of  the 
social  state  j  and  the  law,  therefore,  frowns  upon  and  removes  out  of 
the  way  every  rash  and  unreasonable  restraint  upon  it,  whether  by 
way  of  penalty  or  inducement.  See  Sterling  v.  Sinnichso7i,  2  South. 
(N.  J.)  Y56. 

§  2.  When  such  contracts  void.  If  by  the  terms  of  the  contract 
one  of  the  parties  be  restrained  from  marrying  at  all,  or  from  marry- 
ing anybody,  unless  it  be  a  particular  person,  and  there  be  no  corre- 
sponding obligation  on  that  person,  the  contract  is  considered  as  injurious 
to  the  general  interests  of  society,  and  therefore  void.  1  Story's  Eq. 
Jur.,  §  274 ;    Woodhouse  v.   Shepley,  2  Atk.  535 ;  Coch  v.   Richards^ 

10  Yes.  429  ;  Loioe  v.  PeerSy  4  Burr.  22,  25 ;  Phillips  v.  Medhury, 
7  Conn.  568  ;    Waters  v.  Tazewell,  9   Md.  291 ;  Maddox  v.  Maddox^ 

11  Gratt.  (Ya.)  804.  As  where  an  agreement  was  entered  into  between 
a  man  and  a  woman,  by  which  he  promised  to  pay  her  £1,000  if  he 
married  any  person  except  herself.  Lowe  v.  Peers,  4  Burr.  2225. 
And  see  Baker  v.  White,  2  Yem.  215.  So,  a  wagering  contract  that 
the  plaintiff  would  not  marry  -svithin  six  years  is  prima  facie  in 
restraint  of  marriage,  and  is  void  at  common  law,  unless  it  appear  that 
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such  restraint  was  prudent  and  proper  in  the  particular  instance. 
Hartley  v.  Rice^  10  East,  22.  And  a  sealed  bill  promising  to  pay  a 
sum  of  money,  j)rovided  the  obligee  is  not  lawfully  married  within  six 
months  from  the  date,  was  held  to  be  illegal  and  void.  Sterling  v. 
Smnickson^  2  South.  (N.  J.)  756.  It  is  hkewise  laid  down  as  a  general 
rule,  that  conditions  annexed  to  gifts,  legacies,  and  devises,  in  restraint 
of  marriage  generally,  are  against  public  policy,  and  will  be  held  utterly 
void.  So,  if  the  condition  is  not  in  restraint  of  marriage  generally, 
but  the  prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar 
circumstances,  that  the  party  upon  whom  it  is  to  operate  is  unreason- 
ably restrained  in  the  choice  of  marriage,  it  will  be  void.  Kelly  v, 
Monch,  3  Kidw.  P.  C.  205,  211 ;  Morley  v.  Rennoldson,  2  Hare,  570 ; 
1  Story's  Eq.,  §  280. 

§  3.  When  siicli  contracts  Talid.  Conditions  annexed  to  gifts, 
etc.,  in  restraint  of  marriage,  are  not,  however,  void  if  they  are  reason- 
able in  themselves,  and  do  not  directly  or  virtually  operate  as  an 
undue  restraint  upon  the  freedom  of  marriage.  If  the  conditions  are 
only  such  that  marriage  is  not  thereby  absolutely  prohibited,  but  only 
in  part  restrained,  as  in  respect  to  time,  place,  or  person,  then  such  con- 
ditions are  not  utterly  to  be  rejected.  See  1  Story's  Eq.  Jur.,  §  282. 
Thus,  a  legacy  given  to  a  daughter,  to  be  paid  to  her  at  twenty-one 
years  of  age,  on  condition  that  she  do  not  marry  before  that  time,  is 
valid,  since  it  postpones  marriage  only  to  a  reasonable  age  of  discretion. 
Stachpole  v.  Beaumont,  3  Yes.  96  ;  Beaumont  v.  Squire,  17  Q.  B. 
905.  A  condition  not  to  marry  before  twenty-eight  years  of  age  was 
likewise  held  to  be  good.  Yoimge  v.  Furse,  8  DeG.  M.  &  G.  756. 
And  a  condition  that  the  party  should  not  marry  without  the  consent 
of  parents  or  trustees,  or  other  persons  specified,  is  good.  Clarke  v. 
Pa/rler,  19  Yes.  1 ;  Scott  v.  Tyler,  2  Bro.  C.  C.  431 ;  Collier  v. 
Slaughter,  20  Ala.  263.  A  condition  that  the  legatee  shall  not  become 
a  nun  is  valid.  In  re  Dickson,  1  Eng.  L.  &  Eq.  149.  See,  also, 
Haughton  v.  Haughton,  1  Molloy,  612;  Diiggan  v.  Kelly,  10  Ir.  Eq. 
295.  So,  a  condition  that  a  widow  shall  not  marry  is  not  unlawful 
neither  is  an  annuity  during  widowhood  only.  Lloyd  v.  Lloyd,  10 
Eng.  L.  &  Eq.  139  ;  Scott  v.  Tyler,  2  Bro.  Ch.  431,  488  ;  mwton  v. 
Marsden,  2  Johns.  &  H.  356  ;  Craven  v.  Brady,  L.  E.,  4  Eq.  209. 
But  see  contra.  Parsons  v.  Winslow,  6  Mass.  169  ;  Hoopes  v.  Dundas, 
10  Penn.  St.  75  ;  Stroud  v.  Bailey,  3  Grant's  (Penn.)  Gas.  310.  A  con- 
dition that  a  child  shall  not  marry  until  fifty  years  of  age,  or  shall 
not  marry  any  person  inhabiting  the  same  town,  county,  or  State,  or 
shall  not  marry  any  person  except  of  a  particular  trade  or  employment, 
is  void,  for  the  reason  that  it  operates  as  a  virtual  restraint  of  marriage 
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generally.  Scott  v.  Tyler,  2  Dick,  712,  721,  722  ;  S.  C,  2  Bro.  Cli.  431 , 
488  ;  1  Story's  Eq.  Jur.,  §  283. 

§  4.  Who  may  interpose  the  defense.  See  ante,  pp.  68,  69,  Art. 
1,  §§  5,  6. 

§  5.  How  interposed.     See  ante,  pp.  70,  Art.  1,  §  7. 

§  6.  Separation  of  husband  and  wife.  Contracts  tending  to  facil- 
itate the  separation  of  husband  and  wife  are  likewise  considered  void, 
as  being  against  the  policy  of  the  law.  Durcmt  v.  Titley,  7  Price,  577 ; 
Bindley  v.  3Iarquis  of  Westtneath,  6  Barn.  &  C.  200,  212.  Thus 
where  a  deed  was  made  between  the  husband,  wife  and  a  trustee,  pro- 
viding a  separate  maintenance  for  the  wife,  and  purporting  to  be 
made  in  contemplation  of  an  immediate  separation,  but  in  fact,  no  sep- 
aration then  took  place,  nor  was  intended  to  take  place  at  that  time, 
the  deed  was  held  to  be  void.  Id.  But  a  deed  really  contemplating  an 
immediate  separation  is  valid  upon  the  ground  that,  if  a  separation  is 
decided  upon  and  inevitable,  such  a  deed  serves  to  save  the  wife  from 
destitution.  Id.  ;  Jee  v.  Th.urlow,  2  id.  547.  So,  when  a  separation 
between  the  husband  and  wife  already  exists,  an  agreement  by  the  for- 
mer to  pay  a  sum  of  money  to  the  latter  during  separation  is  valid, 
and  may  be  enforcefl  in  equity.  Buchnell  v.  Bucknell,  7  Ir.  Ch.  130. 
And  if  a  separation  be  inevitable  and  fully  decided  upon,  a  contract  to 
furnish  mone}''  to  defray  the  expenses  of  procuring  a  divorce  would  be 
valid.  MooT^e  v.  Usher,  7  Sim.  384.  Such  a  contract  does  not  tend  to 
induce  a  separation,  but  merely  provides  means  to  effect  an  ultimate 
decision.  Id. 

Where  the  father  gave  a  legacy  to  his  daughter,  "  dm-ing  her  separa- 
tion from  her  husband,"  she,  at  the  time,  living  separate  from  him,  but 
being  reconciled  and  living  with  him  at  the  father's  death,  the  condi- 
tion was  held  to  be  good,  and  that  the  legatee  took  nothing  under  the 
will,  and  a  voluntary  separation  subsequent  to  the  death  of  the  testator 
would  not  entitle  her  to  it.     Cooper  v.  Remsen,  5  Johns.  Ch.  459. 

§  7.  Marriage  brokage  contracts.  Marriage  brokage  contracts, 
by  which  a  party  engages  to  give  another  a  compensation,  if  he  will 
negotiate  an  advantageous  marriage  for  him,  are  utterly  void  at  com- 
mon law  {Hall  V.  Potter,  3  Lev.  411 ;  Smith  v.  AyTcv^ell,  3  Atk.  566  ; 
Law  V.  Law,  3  P.  Wms.  391,  394),  and  no  acts  of  the  parties  can  make 
them  valid  in  a  court  of  equity.  1  Story's  Eq.  Jur.,  §  261 ;  Cole  v. 
Gibson,  1  Ves.  503.  Such  contracts  have  been  called  a  sort  of  kid- 
napping into  a  state  of  conjugal  servitude,  and  they  ought  in  no  case 
to  be  countenanced.  Drury  v.  Iloohe,  1  Yern.  412.  It  has  been  even 
held  that  a  bond,  given  to  the  obligee  as  a  remuneration  for  having 
assisted  the  obligor  in  an  elopement  and  marriage  without  the  consent 
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of  friends,  is  void,  although  it  is  given  vohmtarily  after  the  marriage, 
and  without  any  previous  agreement  for  the  purpose.  Williamson  v. 
Gihon,  2  Sch.  &  Lefr.  356. 

But  it  is  said  that  these  contracts  are  void,  not  because  they  are  fraud- 
ulent upon  either  party,  but  because  they  are  a  fraud  upon  third  per- 
sons, and  are  a  public  mischief,  as  they  have  a  tendency  to  cause  matri- 
mony to  be  contracted  on  mistaken  principles,  and  without  the  advice 
of  friends,  and  they  are  relieved  against  as  a  general  mischief,  for  the 
sake  of  the  public.  Boynton  v.  llubljard,  1  Mass.  112  ;  Crawford  v. 
Russell,    62  Barb.  92.     And  see  1  Story's  Eq.  Jur.,  §  261. 

AKTICLE  YIII. 

CONTKACTS    IN    RESTRAINT    OF    TRADE. 

Section  1.  Definition  and  nature.  The  rule  applicable  to  con- 
tracts in  restraint  of  trade  are :  First,  to  be  valid,  the  restraint  must 
be  partial  only  ;  Second,  it  must  be  founded  upon  a  valuable  consider- 
ation ;  and,  Third,  it  must  be  reasonable,  and  not  oppressive.  Gras- 
selli  V.  Lowden,  11  Ohio  St.  349  ;  Ilohnes  v.  Martin,  10  Ga.  503.  An 
agreement  in  general  or  total  restraint  of  trade  is  illegal  and  void.  Id. 
Thus,  an  agreement  not  to  carry  on  a  certain  business  anywhere  is  in- 
valid, whether  it  be  by  parol  or  specialty,  or  whether  it  be  for  a  limited 
or  for  an  unhmited  time  {Mitchel  v.  Reynolds,  1  P.  Wms.  181  ;  Gale 
V.  Reed,  8  East,  80  ;  Hitchcock  v.  CoTcer,  6  Ad.  &  El.  438 ;  Hinde  v. 
Gray,  1  Man.  &  Gr.  195 ;  Alger  v.  Thacher,  19  Pick.  51 ;  Keeler  v. 
Taylor,  53  Penn.  St.  468  ;  Lange  v.  Werl,  2  Ohio  St.  519 ;  1  Story  on 
Cont.,  §  679),  and  upon  whatsoever  consideration  it  may  be  made.  Ho- 
mer V.  Ashford,  3  Bing.  323 ;  Chajppel  v.  Brockway,  21  Wend.  157. 
There  are  two  principal  grounds  on  which  the  doctrine  is  founded,  that 
a  contract  in  restraint  of  trade  is  void  as  against  public  policy.  One 
is,  the  injury  to  the  public  by  being  deprived  of  the  restricted  party's 
industry  ;  the  other  is,  the  injury  to  the  party  himself  by  being  pre- 
cluded from  pursuing  his  occupation  and  thus  being  prevented  from 
supporting  himself  and  his  family.  Mitchel  v.  Reynolds,  1  P.  Wms. 
181 ;  Morris  v.  Colman,  IS  Ves.  436;  Lawrence  v.  Kidder,  10  Barb. 
641,  653  ;  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  (U.  S.)  64.  It 
is  evident  that  both  these  evils  occur  when  the  contract  is  general,  not 
to  pursue  one's  trade  at  all,  or  not  to  pursue  it  in  the  entire  realm  or 
country.  The  country  suffers  the  loss  in  both  cases,  and  the  party  is 
deprived  of  his  occupation,  or  is  obliged  to  expatriate  himself  in  order 
to  follow  it ;  and  a  contract  that  is  open  to  such  grave  objection  is 
•clearly  against  public  policy.  See  id. 
Vol.  VIL  — 14 
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§  2.  Contract,  when  valid.  At  an  early  period  in  English  juris- 
prudence, when  trade  and  the  mechanic  arts  were  in  their  infancy,  it 
was  deemed  a  matter  of  the  greatest  public  importance  to  encourage 
their  growth,  and  to  prohibit  contracts  which  tended  to  abridge  them. 
Hence  the  rule  first  established  was,  that  all  contracts  were  void  which 
in  any  degree  tended  to  the  restraint  of  trade,  even  in  a  particular, 
circumscribed  locaUty,  either  for  a  definite,  or  for  an  unlimited  period. 
In  the  first  reported  case  on  the  subject  (Year  Book,  2  Henry  5),  the 
judges  became  indignant,  and  threatened  to  send  the  plaintiflE  to 
prison ;  and  for  a  long  time  contracts  of  this  character  were  treated 
with  the  greatest  severity.  See  1  Sm.  Lead.  Cas.  516 ;  Wright  v. 
Byder,  36  Cal.  342.  But  as  population  and  trade  increased,  and  there 
was  consequently  a  greater  competition  in  all  useful  pursuits,  the 
necessity  for  the  stringent  rule  which  before  prevailed  had  in  a  greater 
measure  ceased,  and  the  rule  itself  was  greatly  relaxed  and  modified. 
Instead  of  denouncing  as  void  all  contracts  in  restraint  of  trade,  the 
rule,  as  relaxed,  tolerated  such  as  were  restricted  in  their  operations 
within  reasonable  limits.  And  it  is  now  the  well-settled  doctrine, 
according  to  both  the  English  and  the  American  decisions,,  that  while  a 
contract  by  an  artisan  not  to  follow  his  calling  at  any  time  or  place  is 
an  unreasonable  restraint  upon  trade,  contrary  to  public  policy,  and 
therefore  void,  nevertheless,  if  he  contracts  for  a  valuable  consideration 
not  to  pursue  his  occupation  within  certain  reasonable,  restricted 
limits,  the  contract  is  valid  and  will  be  enforced.  Id.  ;  Mott  v.  MoU, 
11  Barb.  128;  Duffy  y.  Shochey,  11  Ind.  71;  Jenliins  v.  Temples^ 
39  Ga.  655  ;  Hocujland  v.  Segur,  38  N.  J.  Law,  230,  and  cases  cited  ante, 
p.  105,  §  1.  In  like  manner,  a  stipulation  by  the  vendor  of  an  article 
to  be  used  in  a  business  or  trade  in  which  he  is  himself  engaged,  that 
it  shall  not  be  used  within  a  reasonable  region  or  distance,  so  as  not  to 
interfere  with  his  said  business  or  trade,  is  also  valid  and  binding. 
Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  (U.  S.)  64  ;  IIiMard  v. 
Miller,  27  Mich.  15;  S.  C,  15  Am.  Kep.  153.  The  point  of  diffi- 
culty in  these  cases  lies  in  determining  what  are  reasonable  and  what 
unreasonable  restrictions,  in  respect  to  the  area  within  which  the 
restriction  is  to  be  confined.  It  is  clear,  at  first  view,  that  this  must 
depend  upon  the  circumstances  of  the  particular  case  (  Ward  v.  Byrne, 
5  Mees.  &  W.  548) ;  although,  from  the  uncertain  character  of  the 
subject,  much  latitude  must  be  allowed  to  the  judgment  and  discretion 
of  the  parties.  See  Caswell  v.  Gihhs,  33  Mich.  331.  Thus  much  is, 
however,  well  settled,  namely,  that  a  stipulation  that  another  shall  not 
pursue  his  trade  or  employment  at  such  a  distance  from  the  business 
of  the  person  protected  as  that  it  could  not  possibly  affect  or  injure 
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him,  would  be  unreasonable  and  absurd.  On  tlie  other  hand,  a  stipu- 
lation is  unobjectionable  and  binding  whieh  imposes  the  restraint  to 
only  such  an  extent  of  territory  as  may  be  necessary  for  the  protection 
of  the  party  making  the  stipulation,  provided  it  does  not  violate  the 
two  indispensable  conditions,  that  the  other  party  be  not  prevented 
from  pursuing  his  calling,  and  that  the  country  be  not  deprived  of  the 
benefit  of  his  exertions.  Oi'egon  Steam  Nav.  Co.  v.  Winsor^  20  Wall. 
(U.  S.)  64. 

§  3.  When  valid  to  a  limited  extent.  A  contract,  by  which  a 
physician  agrees  not  to  practice  his  profession,  in  a  particular  town  and 
the  vicinity  thereof  ( Warfield  v.  Booth,  33  Md.  63),  or  not  within 
twelve  miles  of  a  certain  town  {MGdui'g's  Apyeal,  58  Penn.  St.  51), 
is  not  obnoxious  to  objection  on  the  ground  of  public  policy.  Id.;  But- 
ler V.  Burleson.  16  Yt.  176.  See,  also,  Gihnan  v.  Dwight,  13  Gray, 
356 ;  Hoyt  v.  Holhj,  39  Conn.  326 ;  S.  C,  12  Am.  Kep.  390.  And  the 
sale  of  the  practice  and  good-will  of  a  physician,  within  reasonable 
limits,  carries  with  it  the  implied  covenant,  as  in  other  sales,  that  the 
seller  will  not  himself  do  any  thing  to  disturb  or  injure  the  buyer  in 
the  enjoyment  of  that  which  he  has  purchased.  Dwight  v.  Hamilton^ 
113  Mass.  175.  See,  also,  Austen  v.  Boys,  2  DeG.  &  J.  626.  An 
agreement,  founded  on  a  reasonable  consideration,  not  to  carry  on  a 
trade  in  a  particular  place  {Taylor  v.  Blanchard,  13  Allen,  370  ;  Ellis 
v.  Jones,  56  Ga.  504),  and  for  a  particular  time  {JVohles  v.  Bates,  7 
Cow.  307),  is  likewise  valid  and  binding.  Id.;  Pike  v.  Thomas,  4 
Bibb  (Ky.),  486  ;  Palmer  v.  StehUiis,  3  Pick.  188.  Thus,  a  bond  not 
to  engage  in  the  business  of  iron  casting  within  sixty  miles  of  Calais, 
said  area  containing  but  few  places  of  much  business,  was  held  to  be 
valid.  Whitney  v.  Slayton,  40  Me.  224.  So,  a  contract  by  the  vendor 
of  a  butcher's  stall  not  to  sell,  or  cause  to  be  sold,  any  meat  of  a  par- 
ticular kind  within  the  city  during  two  years,  is  valid.  Verges  v. 
Forshee,  9  La.  Ann.  294.  The  following  contracts  have  likewise  been 
held  not  to  be  in  restraint  of  trade,  and  consequently  to  be  valid.  A 
contract  entered  into  upon  sufficient  consideration  between  A  and  B, 
that  A  shall  not  sell  furniture  in  Ottawa  to  any  person  except  B 
{Boiler  V.  Ott,  14  Kans.  609) ;  a  contract  to  furnish  a  party  with  sewing 
machines  at  a  discount,  and  upon  a  credit,  which  provides  that  such 
party  shall  deal  exclusively  in  the  machine  sold  by  the  party  agreeing 
to  furnish,  and  purchase  the  same  of  him  exclusively  {Brown  v.  Rounsa- 
vell,  78  111.  589) ;  an  agreement  to  give  up  keeping  a  tavern  at  a  place 
half  a  mile  from  the  plaintiff,  on  the  same  road  {Heichew  v.  Hamilton^ 
3  Iowa,  596) ;  a  contract  to  sell  the  secret  of  making  a  certain  medicine, 
and  binding  the  vendor  not  to  disclose  the  secret  to  any  person  than 
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the  vendee,  and  not  to  use  it  himself  {Hard  v.  Seeley,  47  Barb.  428. 
See,  also,  Ja/rms  v.  Peck,  10  Paige,  118) ;  an  agreement  between  two 
persons  for  the  manufacture  and  sale  of  a  certain  patented  article, 
which  provides  for  the  continuance  of  the  manufacture  by  one  of 
them,  and  that  the  other  after  a  certain  time  shall  abstain  therefrom 
{Kinsman  v.  Parhhurst,  18  How.  [U.  S.]  289.  See,  also,  Morse  Twisty 
etc.,  Co.  v.  Morse,  103  Mass.  Y3 ;  4  Am.  Rep.  513 ;  Billings  v.  Ames, 
32  Mo.  265) ;  the  sale  of  a  steamboat  under  an  express  agreement  that 
it  should  not  be  run  on  a  certain  river  beyond  a  given  point  {Dunlop 
V.  Gregory,  10  IST.  Y.  [6  Seld.]  241) ;  an  agreement  not  to  manufacture 
a  particular  article  {Gillis  v.  Hall,  2  Brewst.  [Penn.]  342);  an  agree- 
ment not  to  run  a  stage  coach  between  Providence  and  Boston,  in 
opposition  to  the  plaintiff's  stage  coach  {Pierce  v.  Fuller,  8  Mass.  223)  ; 
an  agreement  not  to  be  interested  in  any  voyage  to  the  north-west  coast 
of  America,  or  in  any  traffic  with  the  natives  of  that  coast,  for  seven 
years  {Perkins  v.  Lyman,  9  id.  522) ;  and  where  a  dentist  agreed  to 
purchase  artificial  teeth  of  a  manufacturer  on  condition  that  the  latter 
would  not  sell  such  teeth  to  any  other  person  in  the  town  where  the 
dentist  resided,  the  condition  was  held  to  be  valid,  being  only  in  partial 
restraint  of  trade.     Clark  v.  Crosby,  37  Vt.  188. 

One  may  be  liable  for  a  breach  of  covenant  not  to  be  interested  in  a 
certain  business,  as,  for  instance,  the  manufacture  of  daguerreotype  ma- 
terials, within  a  certain  precinct,  although  a  covenant  in  the  same  in- 
denture not  to  be  interested  for  five  years  in  the  same  business  within 
the  United  States  may  be  void  as  in  restraint  of  trade.  Dean  v.  Emer- 
son, 102  Mass.  480.  And  a  contract  not  to  engage  in  a  particular 
trade  for  a  specified  time,  "  in  the  city  of  St.  Louis,  or  at  am.y  other 
place,^''  is  divisible,  and,  as  to  the  restriction  imposed  in  St.  Louis,  is 
not  void  as  in  restraint  of  trade.     Peltz  v.  Eichele,  62  Mo,  171. 

An  agreement  made  upon  the  dissolution  of  a  copartnership  and  a 
purchase  by  one  of  the  firm  of  the  stock  in  trade,  that  the  retiring  part- 
ner shall  not  engage  in  the  business  for  a  specified  period  of  time,  or 
so  long  as  the  other  shall  continue  such  business,  is  not  in  restraint 
of  trade,  and  is  valid.  *   Curtis  v.  Gokey,  68  N.  Y.  (23  Sick.)  300. 

§  4.  When  void.  The  law  will  not  presume  an  agreement  void  as 
illegal  or  against  public  policy,  when  it  is  capable  of  a  construction 
which  will  make  it  valid.  Curtis  v.  Gokey,  68  N.  Y.  (23  Sick.)  300. 
But  the  provisions  of  a  contract  entered  into,  even  in  partial  restraint  of 
trade,  should  not  be  extended  by  construction  or  implication  so  as  to  favor 
persons  desii-ing  to  enforce  them,  beyond  what  their  terms  would  most 
clearly  require.  Roller  v.  Ott,  14  Kans.  609.  A  bond  conditioned 
that  the  obligor  shall  never  carry  on,  or  be  concerned  in,  the  business  of 
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founding  iron,  is  void  {Alger  v.  Thacher,  19  Pick,  51) ;  so  of  a  con- 
tract made  between  citizens  of  a  State,  by  which  one  of  them  agrees 
"  not  to  set  up,  exercise,  or  carry  on  the  trade  or  business  of  manufac- 
turing shoe-cutters"  within  the  State.  Taylor  v.  Bldknchard,  13  Allen, 
370.  See,  also,  La/wrence  v.  Kidder^  10  Barb.  649.  So  of  a  covenant 
by  the  vendor  of  marl  land,  that  neither  he  nor  his  assigns  will  sell 
marl  from  the  adjoining  land  {Brewer  v.  Marshall,  19  JST.  J.  Eq.  537)  • 
and  a  contract  between  the  lessor  and  lessee  of  a  coal  mine  that 
the  lessee  should  not  give  or  accept  any  order  for  goods  and  mer- 
chandise on  any  other  store  than  the  lessor's,  was  held  to  be  unlaw- 
ful, as  in  restraint  of  trade,  and  tending  to  extortion.  Crawford  v. 
Wick,  18  Ohio  St.  190.  If  the  purchaser  of  a  steamboat,  at  the  time  of 
the  purchase,  covenants  with  the  seller  that  he  will  not  run  or  employ, 
or  suffer  to  run  or  be  employed,  the  said  boat  for  ten  years  upon 
any  of  the  routes  of  travel  of  the  waters  of  a  State,  the  covenant, 
being  in  restraint  of  trade  and  commerce,  is  held  to  be  void,  as  against 
public  policy.  Wright  v.  Ryder,  36  Cal.  342.  But  see  contra,  Oregon 
Steam  Nam.  Co.  v.  Wijisor,  20  Wall.  (U.  S.)  64.  So,  a  contract  by 
which  one  of  the  parties  binds  himself  not  to  engage  in  a  particular 
business  or  occupation  "  in  the  city  and  county  of  San  Francisco,  or 
State  of  California,"  is  in  restraint  of  trade,  and  therefore  void,  as 
against  public  policy.  More  v.  Boniiet,  40  Cal.  251 ;  S.  C,  6  Am.  Eep. 
621.  Such  a  contract,  being  entire,  cannot  be  severed  so  as  to  enforce 
that  portion  relating  to  the  city  and  county  of  San  Francisco,  rejecting 
that  relating  to  the  State  of  California.  Id.  But  see  ante,  §  3,  p.  107. 
A  covenant  by  the  lessor  of  a  brewery  that  he  will  not,  during  the 
continuance  of  the  demise,  carry  on  the  business  of  a  brewer  or  mer- 
chant, or  agent  for  the  sale  of  ale,  etc.,  in  S.  and  elsewhere,  or  in  any 
other  manner  whatsoever  be  concerned  in  the  said  business,  is  void,  as 
being  a  general  restraint  of  trade.  Hinde  v.  Cray,  1  Scott  (jST.  E,.), 
123 ;  S.  C,  1  Man.  &  Gr.  195.  And  a  contract  entered  into  by  the 
grain  dealers  of  a  town,  which,  on  its  face,  indicates  that  they  have 
formed  a  partnership  for  the  purpose  of  dealing,  in  grain,  but  the  true 
object  of  which  is  to  form  a  secret  combination,  which  would  stifle  all 
competition,  and  enable  the  parties,  by  secret  and  fraudulent  means,  to 
control  the  price  of  grain,  costs  of  storage,  and  expense  of  shipment 
at  such  town,  is  in  restraint  of  trade,  and  consequently  void  on  the 
ground  of  public  policy.  Craft  v.  McConoughy,  79  111.  346  ;  S.  C, 
22  Am.  Eep.  171.  So,  an  agreement  entered  into  by  several  commer- 
cial firms,  by  which  they  bound  themselves  for  the  term  of  three 
months,  not  to  sell  any  India  cotton  bagging,  except  with  the  consent 
of  the  majority  of  them,  was  held  to  be  a  combination  to  enhance  the 
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price  of  the  article,  wliich  was  in  restraint  of  trade  and  contrary  to 
public  order,  and  that  the  agreement  could  not  be  enforced  in  a  court 
of  justice.  India  Association  v.  Koch,  14  La.  Ann.  168.  So  of  a 
combination  to  control  the  sale  of  coal  and  the  price.  Arnott  v.  Pitts- 
tm,  etc.,  Canal  Co.,  68  N.  Y.  (23  Sick.)  558 ;  23  Am.  Eep.  190 ;  Mor- 
ris Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173 ;  8  Am.  Kep. 
159.  But  where  A  leased  a  portion  of  a  warehouse,  in  the  city  of  M., 
to  B,  for  a  specified  term,  for  the  storage  of  wheat,  and  covenanted  that 
during  the  term  he  would  not  purchase,  store  or  handle  any  wheat  in 
the  market  of  M.,  except  under  the  direction  of  B,  it  was  held  that  this 
covenant  was  not  an  unreasonable  restraint  upon  trade,  and  did  not  so 
contravene  public  policy  as  to  be  void.  Kellogg  v.  LarMn,  3  Chand. 
(Wis.)  133. 

So,  it  seems  that  the  general  rule  that  contracts  made  in  restraint  of 
trade  are  void  at  common  law,  would  not  vitiate  a  contract  in  restraint 
of  trade,  entered  into  at  a  time  when  it  was  the  policy  of  the  law  to 
impose  restrictions  upon  commerce ;  and,  consequently,  that  an  embargo 
bond,  made  while  the  embargo  laws  were  in  force,  would  be  bind- 
ing as  a  common-law  bond.  Dixon  v.  United  States,  1  Brock.  (C.  C.)  177. 

Any  deed  by  which  a  person  binds  himself  not  to  employ  his 
talents,  his  industry,  or  his  capital,  in  any  useful  undertaking  in  the 
hingdom,  would  be  void  in  England.  Homer  v.  Ashford,  3  Bing. 
328.  And  if  the  restraint  be  general,  and  not  confined  to  any  particu- 
lar locality,  the  shortness  of  the  time  for  which  it  is  imposed  will  not 
make  it  good.  Ward  v.  Byrne,  5  Mees.  &  W.  548.  When  a  per- 
fumer sold  to  his  copartner  his  share  of  the  business  of  the  firm,  and 
covenanted  not  to  carry  on  the  same  business  in  the  cities  of  London 
and  Westminster,  or  within  six  hundred  miles  from  those  cities,  the 
court  of  exchequer  held  the  covenant  to  be  valid  as  to  the  restraint  of 
the  practice  in  London  and  Westminster,  but  void  as  to  the  residue. 
Green  v.  Price,  13  Mees.  &  W.  695  ;  S.  C.  afiirmed,  16  id.  346.  So, 
a  covenant  by  a  surgeon  not  to  practice  or  reside,  at  any  time,  within 
two  and  a  half  miles  of  the  plaintiff's  residence  in  London,  was  held 
to  be  valid,  and  it  was  declared  to  be  no  ol^jection  to  it  that  it  imposed 
the  restriction  during  the  life  of  the  covenantor.  Atkyns  v.  Kinnier, 
4  Exch.  776. 

In  computing  the  distance  the  mode  is  to  adopt  a  straight  line  "  as 
the  crow  flies,"  and  not  by  measuring  the  nearest  mode  of  practicable 
access.  Monflet  v.  Cole,  L.  E.,  8  Exch.  32  ;  4  Eng.  Rep.  429 ;  afiirming 
S.  C,  L.  R.,  7  Exch.  70 ;  1  Eng.  Rep.  177. 

§  5.  Of  the  consideration.  A  contract  in  restraint  of  any  trade  or 
business,  though  it  be  under  seal,  requires  a  sufficient  consideratioii| 
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which  must  be  either  apparent  on  the  face  of  the  deed  or  exist  in  fact, 
or,  if  contested,  be  established  by  proof.  See  ante^  p.  105,  §  1. 
Button  V.  Parker,  7  Dowl.  (P.  C.)  439 ;  Jioss  v.  Sadgbeer,  21  Wend. 
166;  Weller  v.  Hersee,  10  Hun  (N.  Y.),  431.  It  is  not  necessary, 
however,  that  the  consideration  should  be  adequate,  in  point  of  fact. 
If  the  contract  shows  on  its  face  a  legal  and  valuable  consideration,  it 
may  be  sustained  notwithstanding  objection  to  it  as  being  inadequate. 
Guerand  v.  Bandelet,  32  Md.  561  ;  S.  C,  3  Am.  Rep.  164.  And  see 
Bomer  v.  Ashford,  3  Bing.  322 ;  Bitchcook  v.  Coker,  6  Ad.  &  El. 
439 ;  Pilkington  v.  Scott,  15  Mees.  &  W.  657.  A  consideration 
which  would  be  legally  sufficient  to  support  a  simple  contract,  will  be 
ordinarily  sufficient  to  support  an  agreement  for  a  particular  and  par- 
tial restraint  of  trade.  1  Story  on  Cont.,  §  680 ;  Lawrence  v.  Kidder, 
10  Barb.  649  ;  Duffy  v.  Shockey,  11  Ind.  TO.  And  see  Tallis  v.  TalUs, 
1  El.  &  Bl.  391,  397,  n.  Thus,  the  consideration  of  one  dollar  is,  in 
law,  a  valuable  consideration,  and  was  held  to  be  sufficient  to  support 
a  contract  not  to  run  a  stage-coach  in  opi>osition  to  the  plaintiff. 
Pierce  v.  Fuller,  8  Mass.  223.  And  where  the  defendant,  in  consid- 
eration of  ten  shillings,  promised  the  plaintiff  to  pay  him  a  hundred 
pounds,  if  thenceforward  he  kept  any  draper's  shop  in  N^ewgate  mar-* 
ket,  the  contract  was  adjudged  good  and  the  plaintiff  had  judgment. 
Bragg  v.  Tanner,  cited  in  Broad  v.  Jollyfe,  Cro.  Jac.  597.  And  see 
Palmer  v.  Steblins,  3  Pick.  188. 

§  6.  As  to  its  reasonableness.  A  contract  in  restraint  of  trade,  in 
order  to  be  valid,  must  not  only  be  partial  and  founded  upon  a  valu- 
able consideration,  but  it  must  also  be  reasonable.  See  ante,  p.  105, 
§  1.  As  to  the  test  of  reasonableness  see  ante,  p.  106,  §  2.  Whether! 
a  restriction  of  trade  is  or  is  not  reasonable,  is  held  to  be  a  question  of 
law  for  the  court,  and  not  of  fact  for  the  jury.  And  the  tendency  in 
the  courts  has  been  to  construe  all  restrictions  liberally,  and  not 
strictly.  See  Mallan  v.  May,  11  Mees.  &  W.  653 ;  Proctor  v.  Sar^ 
gent,  2  Man.  &  Gr.  20  ;  1  Story  on  Cont.,  §  683.  But  see  Roller  v.  OtV, 
14  Kans.  609 ;  Lawrence  v.  Kidder,  10  Barb.  650.  In  the  case  last 
cited  the  whole  doctrine  on  the  subject,  as  summed  up  by  Selden,  J., 
is,  ''  that  the  law  will  tolerate  no  contract  which,  upon  its  face,  goes  to 
prevent  an  individual  for  any  time,  however  short,  from  rendering  his 
services  to  the  public  in  any  employment  to  which  he  may  choose  to 
devote  himself ;  nor  one  which  deprives  any  section  of  the  country, 
however  small,  of  the  chances  that  the  obligor  in  such  contract  may 
furnish  to  it  the  accommodation  arising  from  the  prosecution  of  a 
particular  trade,  unless  it  appear  that  the  obligee  himself  intends  to 
and  can  supply  such  accommodation."     See  Cha^pel  v.  Brockway,  21 
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Wend.  157.  The  burden  of  showing  that  a  contract  in  restraint  of 
trade  is  valid  and  reasonable,  and  founded  on  a  good  consideration, 
rests  upon  the  party  seeking  to  enforce  it.  The  law  starts  with  the 
presumption  that  the  contract  is  void,  and  it  is  only  by  showing  that 
there  was  an  adequate  consideration  or  good  reason  for  entering  into 
it  that  the  presumption  can  be  destroyed.  The  rule  is,  not  that  a 
limited  restraint  is  good,  but  that  it  may  be  good.  Ross  v.  Sadgheer, 
21  Wend.  166;  Welter  v.  Bersee,  10  Hun  (N.  Y.),  431.  It  is  vahd 
where  the  restraint  is  reasonable,  and  the  restraint  is  reasonable  when 
it  imposes  no  shackles  upon  one  party  which  are  not  beneficial  to  the 
other.     Id. 

The  question  as  to  what  extent  of  territory  is  included  in  the  name 
of  a  place,  is  held  to  be  a  question  for  a  jury,  and  the  uncertainty  can- 
not be  taken  advantage  of  on  demurrer.  Blanding  v.  Sargent^  33  K. 
H.  239 ;  1  Sm.  Lead.  Cas.  (7th  Am.  ed.)  727. 

AKTICLE  IX. 

OF    STOCK- JOBBING. 

Section  1.  Stock-jobbing  is  a  business  transacted  on  the  exchange^ 
by  persons  known  as  "jobbers,"  who,  while  dealing  for  themselves,  at 
the  same  time  make  purchases  and  sales  for  their  customers,  chiefly  by 
means  of  what  are  called  "  time-bargains."  See  Grissell  v.  Bristowe,  L. 
R.,  4  C.  P.  36  ;  Coles  v.  Bristowe,  L.  E,.,  4  Ch.  App.  3.  And  time-bar. 
gains  made  in  good  faith,  for  the  future  delivery  of  any  commodity,  as 
grain  for  instance,  are  held  to  be  valid  at  common  law.  Wolcott  v.  Heathy 
78  111.  433  ;  Brua's  A])peal^  55  Penn.  St.  294 ;  Noyes  v.  Spaulding,  27 
Vt.  420 ;  Br(ywn  v.  Hall,  5  Lans.  {1^.  Y.)  180  ;  HibUewhits  v.  Mg- 
Morine,  5  Mees.  &  W.  462;  Kingsbury  v.  Kirwin,  11  J.  &  Sp.  451. 
And  see  ante,  p.  86,  art.  5,  §  3.  Mercantile  contracts  of  this  character 
are  frequently  entered  into,  and  they  are  consistent  with  a  bona  fide 
intention  on  the  part  of  both  parties  to  perform  them.  The  vendor  of 
goods  may  expect  to  produce  or  acquire  them  in  time  for  a  future 
delivery,  and  while  wishing  to  make  a  market  for  them,  is  unwilling  to 
enter  into  an  absolute  obligation  to  deliver,  and,  therefore,  bargains  for 
an  option  which,  while  it  relieves  him  from  liability,  assures  him  of  a 
sale,  in  case  he  is  able  to  deliver.  And  the  purchaser  may,  in  the  same 
'^^J->  guard  himself  against  loss  beyond  the  consideration  paid  for  the 
option,  in  case  of  his  inability  to  take  the  goods.  Id.  ;  Disborough  v. 
Neilson,  3  Johns.  Cas.  81.  There  is  no  inherent  vice  in  such  a  con- 
tract.  Id.     And  gold  and  silver  coin  may  be  the  subject  of  such  a 
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contract,   like  any  other  commodity.     Brown  v.  Speyers,  20   Gratt. 
(Ya.)  296 ;  Peabodyy.  S])eyers,  56  N.  Y.  (11  Sick.)  230. 

§  2.  Contracts  when  void.  Contracts  of  the  character  above  de- 
scribed may,  however,  be  mere  disguises  for  gambhng.  The  form  of  a 
contract  of  sale  may  be  resorted  to  as  a  mere  cover  for  betting  on  the 
future  price  of  the  commodity  agreed  to  be  sold,  and  if  this  is  the  real 
meaning  of  the  transaction,  and  no  actual  sale  or  purchase  is  intended, 
the  contract  is  illegal,  and  will  not  be  enforced.  Ante,  p.  S-l,  Art.  5, 
§  2.  Thus,  where  a  contract  is  made  for  the  delivery  or  acceptance  of 
stock  at  a  future  day,  at  a  price  named,  and  neither  party  at  the  time  of 
making  the  contract  intends  to  deliver  or  accept  the  shares,  but  merely  to 
pay  the  differences  according  to  the  rise  and  fall  of  the  market,  the  con- 
tract is  held  to  be  a  mere  wager,  and  void.  Maxton  v.  Gheen,  75  Penn. 
St.  166 ;  Yerkes  v.  Solomon,  11  Hun  (N.  Y.),  471 ;  Cameron  v.  Durkheim, 
55  K.  Y.  (10  Sick.)  425.  So,  it  is  held  that  "puts,"  or  the  privilege 
for  a  nominal  consideration  of  delivering  a  lai'ge  quantity  within  a  cer- 
tain time  at  a  specified  price,  when  taken  by  persons  who  are  known  to 
be  endeavoring  to  effect  what  is  technically  called  a  '•  corner"  in  the 
grain  market,  are  wager  contracts,  and  void  as  against  public  policy. 
Exjparte  Young,  6  Biss.  (C.  C.)  53. 

A  contract  for  the  sale  of  wheat  in  store,  to  be  delivered  at  a  future 
time,  which  requires  the  parties  to  put  up  margins  as  security,  and 
provides  that  if  either  party  fails,  on  notice,  to  put  up  further  margins 
according  to  the  market  price,  the  other  may  treat  the  contract  as  filled 
immediately,  and  recover  the  difference  between  the  contract  and  the 
market  price,  without  offering  to  perform  on  his  part,  or  showing  an 
ability  to  perform,  is  illegal  and  void.     Lyon  v.  Culbertson,  83  111.  34. 

The  fi'equent  fluctuations  in  the  value  of  gold,  the  opportunities  for 
combinations  to  affect  the  market,  the  ability  to  ascertain  its  market 
value  on  any  day  or  hour  of  the  day,  make  time-sales  of  gold  a  means 
often  resorted  to  for  speculation  and  gambling.  There  may,  therefore, 
be  a  suspicion  when  a  time-contract  to  sell  gold,  optional  on  one  side,  is 
shown,  that  it  was  made  as  a  wager  or  bet  upon  the  price  of  gold  when 
the  contract  matures.  But  the  facts  that  it  was  a  contract  for  the  sale 
of  gold,  and  that  it  was  optional  on  the  part  of  the  seller,  are  not  alone 
sufficient  to  establish  the  illegal  intention,  or  authorize  the  inference 
that  the  contract  was  a  wager.  Bigelow  v.  Benedict^  9  Hun  (N.  Y.), 
429 ;  S.  C.  affirmed,  70  N.  Y.  (25  Sick.)  202. 
YoL.  YII.— 15 
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AETICLE  X. 


OF   SUNDAY    LAWS. 


Section  1,  Definition  and  nature.  Sunday,  or  the  first  day  of  the 
week,  begins  in  some  of  the  New  England  States  at  sunsetting  on  Sat- 
urday, and  ends  at  the  same  time  the  next  day.  2  Bouv.  Diet.  559. 
See  Finn  v.  Donahue^  35  Conn.  216.  In  other  parts  of  the  United 
States  it  generally  coimnences  at  twelve  o'clock  on  the  night  between 
Satm-day  and  Sunday,  and  ends  in  twenty-foui*  hours  thereafter.  Id. ; 
Iluidekoper  v.  Cotton^  3  Watts  (Penn.),  56,  59 ;  Kilgour  v.  Miles,  6 
GiU  &  J.  (Md.)  268.  The  Sabbath,  the  Lordi's  day,  and  Sunday,  all 
mean  the  same  thing.    Id. 

By  the  common  law,  no  distinction  was  made,  in  respect  to  the  mak- 
ing of  contracts,  between  Sunday  and  any  other  day.  Drury  v.  De- 
fontaine,  1  Taunt.  135 ;  Kejpner  v.  Keefer,  6  Watts,  231 ;  Fox  v. 
Mensch,  3  Watts  &  Serg.  444 ;  Bloom  v.  Richards,  2  Ohio  St.  387 ; 
Horacek  v.  Keebler,  5  Neb.  355.  It  has  been  even  said,  that  no  case 
could  be  found  holding  a  contract  to  be  void  at  common  law  because 
executed  on  a  Sunday.  Kedfield,  J.,  in  Adams  v.  Gay,  19  Yt.  365. 
But  see  contra,  Morgan  v.  Richards,  1  Browne  (Penn.),  173 ;  and,  in 
England,  and  pretty  generally  in  this  country,  more  or  less  stringent  laws 
have  been  enacted,  by  which  all  ordinary  labor  and  busi^iess  are  forbid- 
den under  fixed  penalties. 

§  2.  What  contracts  TOid.  Contracts  founded  on  an  act  prohibited 
by  statute,  under  a  penalty,  are  void.  See  ante,  p.  64,  Art.  1,  §  1. 
Under  this  rule  aU  contracts  made  in  violation  of  the  statute  27  Car.  2 
c.  7,  §  1,  forbidding  persons  from  exercising  any  "  worldly  labor,  busi- 
ness or  work  of  their  ordinary  calhngs,  upon  the  Lord's  day,  or  any 
part  thereof  (works  of  necessity  and  charity  alone  excepted),"  are  void. 
Fennell  v.  Ridler,  5  Barn.  &  C.  406.  And  so  of  contracts  made  in 
violation  of  similar  statutes  in  this  country.  See  Allen  v.  Gardiner,  7 
R  I.  22 ;  Hazard  v.  Bay,  14  Allen,  487 ;  Tucker  v.  West,  29  Ark. 
386.  The  ground  upon  which  the  courts  have  refused  to  sustain 
actions  on  contracts  made  in  contravention  of  statutes  for  the  observ- 
ance of  the  Lord's  day,  is  the  elementary  principle  that  one  who  has 
himself  participated  in  a  violation  of  law  cannot  be  permitted  to  assert 
in  a  court  of  justice  any  right  founded  upon  or  gi'owing  out  of  the 
illegal  transaction.  Cranson  v.  Goss,  107  Mass.  439  ;  S.  C,  9  Am. 
Rep.  45.  It  is  upon  this  principle  that  a  bond,  promissory  note  or 
other  executory  contract,  made  and  delivered  upon  the  Lord's  day,  is  in- 
capable of  being  enforced,  or,  as  is  sometimes  said,  is  absolutely  void 


ILLEGALITY.  115 

as  between  the  parties.  Day  v.  -McAllister^  15  Gray,  433 ;  Allen  v. 
Beming,  14  N.  H.  133  ;  Finn  v.  Donahue,  35  Conn.  216 ;  Pope  v. 
Linn,  50  Me.  83.  A  promise  to  repay  money  borrowed  on  the  Lord's 
day,  whether  in  writing,  verbal  or  implied,  cannot  be  enforced. 
Meader  v.  White,  m  Me.  90 ;  S.  C,  22  Am.  Eep.  551.  Upon  the 
same  principle,  if  the  contract  has  been  executed  by  the  illegal  act  of 
both  parties  on  the  Lord's  day,  the  law  will  not  assist  either  to  avoid 
the  effect  of  his  own  unlawful  act.  Thus,  if  the  amount  of  a  pre- 
existing debt  has  been  paid  and  received  on  Sunday,  the  law  will 
neither  assist  the  debtor  to  recover  back  the  money,  nor  the  creditor, 
while  retaining  the  amount  so  paid,  to  treat  the  payment  as  a  nullity 
and  enforce  payment  over  again.  Johnson  v.  Willis,  7  Gray,  164.  If 
a  chattel  has  been  delivered  by  the  owner  to  another  person,  on  the 
Lord's  day,  by  way  of  bailment  or  pledge,  the  latter  may  retain  it  for 
the  special  purpose  for  which  he  received  it ;  or,  if  it  has  been  deliv- 
ered to  him  on  the  Lord's  day  by  way  of  sale  or  exchange,  it  cannot, 
at  least  if  he  has  at  the  same  time  paid  or  delivered  the  consideration 
on  his  part,  be  recovered  back  at  all.  Ifyers  v.  Meinraih,  101  Mass. 
366  ;  S.  C,  3  Am.  Eep.  368 ;  Greene  v.  Godfrey,  44  Me.  25.  The 
rule,  as  stated  by  the  court  in  Massachusetts,  is  —  if  a  chattel  has  been 
sold  and  delivered  on  the  Lord's  day  without  payment  of  the  price, 
the  seller  cannot  recover  either  the  price  or  the  value  ;  not  the  price 
agreed  on  that  day,  because  the  agreement  is  illegal ;  not  the  value, 
because  whether  the  property  is  deemed  to  have  passed  to  the  defend- 
ant, or  to  be  held  by  him  without  right,  there  is  no  ground  upon  which 
a  promise  to  pay  for  it  can  be  implied.  Ladd  v.  Rogers,  11  Allen, 
209 ;  Granson  v.  Goss,  107  Mass.  439 ;  S.  C,  9  Am.  Eep.  45.  See, 
also,  Simpson  v.  Nicholls,  3  Mees.  &  W.  240.  So,  it  is  held  that 
where  a  deed  to  land  is  made  on  Sunday,  and  the  money  paid  (posses- 
sion of  the  land  having  been  previously  given  to  the  vendee),  the  law 
will  leave  the  parties  where  it  finds  them.  Both  being  i/n  pari  delicto, 
although  the  contract  consummated  on  Sunday  be  illegal,  the  court.8 
will  not  interfere.  Ellis  v.  Hammond,  57  Ga.  179.  And  a  contract 
which  could  not  be  lawfully  made  on  Sunday,  cannot,  if  lawfully 
made,  be  rescinded  on  that  day.  Benedict  v.  Bachelder,  24  Mich. 
425;  S.  C,  9  Am.  Eep.  130. 

It  follows  from  the  doctrine  above  stated,  that,  as  between  the  par- 
ties to  a  contract  made  in  violation  of  the  Lord's  day,  it  is  incapable  of 
being  confirmed  or  ratified ;  for  in  suing  upon  the  original  contract  after 
its  ratification  by  the  defendant,  it  would  still  be  necessary  for  the 
plaintifE,  in  proving  his  case,  to  show  his  own  illegal  act  in  making  the 
contract  at  first.     Day  v.  McAllister,  15  Gray,  433  ;  Bradley  v.  Bea^ 
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14  Allen,  20 ;  S.  C.  affirmed,  103  Mass.  188 ;  4  Am.  Eep.  534 ;  Pope 
V.  Linn,  50  Me.  83 ;  Boutelle  v.  Melendy,  19  E".  H.  196.  It  is,  how- 
ever, held  in  Vermont,  that  contracts  made  on  Sunday,  if  affirmed  on 
a  subsequent  day,  become  valid.  Blood  v.  Bates,  31  Vt.  147.  And 
where  a  horse  was  sold  on  Sunday,  and  a  note  was  given  therefor  upon 
the  same  day,  it  was  held  that  the  subsequent  retention  of  the  horse 
without  an  offer  to  return,  and  payments  upon  the  note,  were  an  affir- 
mation and  ratification  of  the  note.  Sumner  v.  Jones,  24  id.  317.  And 
see  Harrison  v.  Cotton,  31  Iowa,  16  ;  King  v.  Fleming,  72  111.  21 ;  S. 
C,  22  Am.  Eep.  131. 

Where  the  statute  merely  prohibits  any  one  from  the  exercise  of 
business  or  work  of  his  ordinary  calling,  one  party  cannot  sue  upon  a 
contract  made  by  him  on  the  Lord's  day  in  the  exercise  of  his  ordinary 
calling,  even  if  it  is  not  within  the  ordinary  calling  of  the  other,  and  the 
parties  met  on  that  day  at  the  request  of  the  latter.  Hazard  v  Day, 
14  Allen,  487.  But  upon  a  contract  made  on  the  Lord's  day  in  the  ex- 
ercise of  the  ordinary  calhng  of  one  party,  the  other  may  sue,  if  it  was 
not  within  his  own  ordinary  calhng,  and  he  did  not  know,  when  he 
entered  into  it,  that  it  was  within  the  ordinary  calling  of  the  defendant. 
Bloxsome  v.  Williams,  3  Barn.  &  C.  232 ;  S.  C,  5  Dowl.  &  Ry.  82  ; 
1  Carr.  &  P.  294.  The  true  construction  of  the  words  "  ordinary  call- 
ing," seems  to  be,  not  that  without  which  a  trade  or  business  cannot  be 
carried  on,  but  that  which  the  ordinary  duties  of  the  calling  bring  into 
continued  action.  Those  things  which  are  repeated  daily  or  weekly  in 
the  course  of  trade  or  business  are  parts  of  the  ordinary  calling  of  a 
man  exercising  such  trade  or  business ;  as,  for  instance,  a  contract  by  a 
hvery-stable  keeper  to  let  ahorse  on  Sunday,  for  the  purposes  of  business 
or  pleasure,  is  void,  as  being  within  his  ordinary  calling.  Whelden  v. 
Cha/ppel,  8  E.  I.  230  ;  Tillook  v.  Webb,  56  Me.  100 ;  Stewart  v.  DoAiis, 
31  Ark.  518;  25  Am.  Eep.  576.  But  a  contract  for  a  year,  made  on 
a  Sunday  between  a  farmer  and  a  laborer,  is  not  within  the  statute, 
and  is  valid.  Rex  v.  WJiitnash,  7  Barn.  &  C.  596 ;  S.  C,  1  M.  &  E. 
452.  So,  it  is  held  that  an  attorney,  who,  acting  on  behalf  of  his  client, 
agrees  to  become  personally  responsible  for  part  of  the  debt  owing  by 
him,  does  not  thereby  do  any  work  of  his  "  ordinary  calling  "  within 
the  meaning  of  the  statute.  Peate  v.  Dickens,  5  Tyr.  116 ;  S.  C,  1 
Or.,  M.  &  E.  422 ;  3  Dowl.  P.  C.  171.  And  where  a  person  sent  a 
mare  to  a  farmer,  to  be  covered  by  a  stallion  belonging  to  him,  and 
the  mare  was  taken  to  his  stables,  and  covered  accordingly,  upon  a 
Sunday,  it  was  held  that  the  contract  was  not  void,  on  the  ground  of 
its  having  been  made  and  executed  on  a  Sunday,  it  not  being  made  by 
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the  farmer  in  the  exercise  of  his  ordinary  calling.  Scarfs  v.  Morgan^ 
4  Mees.  &  W.  270. 

It  has  been  repeatedly  held,  that  no  action  can  be  maintained  on  a 
warranty  made  on  the  sale  or  exchange  of  horses  on  Sunday  {Finley 
V.  Quirky  9  Minn.  194;  Murphy  v.  Simpson,  14  B.  Monr,  [Ky.]  337; 
Bradley  v.  liea,  14  Allen,  20 ;  Lyon  v.  Strong,  6  Vt.  219) ;  nor  for  a 
deceit  practiced  in  the  exchange  of  horses  on  that  day.  Robeson  v. 
French,  12  Mete.  24.  A  contract  of  insm-ance  made  on  Sunday,  and 
not  subsequently  ratified,  is  void.  Heller  v.  Crawford,  37  Ind.  279. 
And,  in  general,  a  contract  made  on  Sunday  is  void,  unless  the  case 
falls  w^ithin  some  of  the  exceptions  of  the  statute,  the  burden  of 
showing  which  is  on  the  party  claiming  it  {Sayre  v.  Wheeler,  32  Iowa, 
659) ;  and  in  the  absence  of  proof,  it  will  be  presumed  that  the  laws  of 
another  State,  where  the  contract  was  executed,  are,  in  this  respect,  the 
same  as  those  of  the  State  where  the  action  upon  the  contract  is  brought. 
Id.  But  in  order  to  render  a  contract  void,  for  the  reason  that  it  was 
closed  on  Sunday,  it  must  appear  that  the  party  seeking  to  enforce  it 
had  some  voluntary  agency  in  consummating  the  contract  on  that  day. 
Sergeant  v.  Butts,  21  Yt.  99. 

Whether  the  contract  was  made  on  Siinday  or  on  a  week  day  is  a 
question  for  the  jury.  Bradley  v.  Rea,  103  Mass.  188 ;  4  Am.  Rep. 
524. 

It  was  held  in  a  Massachusetts  case,  that  the  owner  or  a  horse,  who 
knowingly  lets  him  on  the  Lord's  day,  to  be  driven  to  a  particular 
place,  but  not  for  any  purpose  of  necessity  or  charity,  cannot  main- 
tain an  action  against  the  hirer  for  an  injury  done  to  the  horse  by  his 
immoderate  driving,  in  consequence  of  which  the  horse  afterward  dies, 
although  the  injury  is  occasioned  in  going  to  a  different  place  and  be- 
yond the  limits  specified  in  the  contract.  Gregg  v.  Wyman,  4  Cush. 
322.  And  the  correctness  of  this  doctrine  was  maintained  in  Whelden 
V.  Ohappel,  8  R.  I.  230,  and  aflarmed  in  the  more  recent  case  of  Smith 
V.  Rollins,  11  id.  464 ;  S.  C,  23  Am.  Rep.  509.  The  doctrine  was, 
Jiowever,  denied  in  Woodman  v.  Hubbard,  25  l!^.  H.  67;  and  in 
Morton  v.  Gloster,  46  Me.  520 ;  Parker  v.  Latner,  60  id.  528 ;  11 
Am.  Rep.  210,  212,  note.  And  in  the  recent  case  of  Hall  v.  Cor- 
coran,  107  Mass.  251 ;  S.  C,  9  Am.  Rep.  30,  the  decision  in  Gregg 
V.  Wyman,  4  Cush.  322,  is  directly  overruled,  and  the  law  of  Massa- 
chusetts on  the  subject  is  now  in  substantial  harmony  with  that  of 
Maine  and  New  Hampshire,  namely,  that  the  owner  of  a  horse,  who  lets 
it  on  the  Lord's  day  to  be  driven  for  pleasure  to  a  particular  place,  can 
maintain  an  action  of  tort  against  the  hirer  for  driving  it  to  a  different 
place,  and,  in  doing  so,  injuring  it.     Hall  v.  Corcoran,  107  Mass.  251 ; 
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S.  C,  9  Am.  Eep.  30.  The  law  of  Connecticut  is  the  same  {Frost  v. 
Plumb,  40  Conn.  Ill ;  S.  C,  16  Am.  Eep.  18),  and  the  rule  as  stated 
by  Cakpenter,  J.,  is,  "  that  the  plaintiff  cannot  recover  whenever  it  is 
necessary  for  him  to  prove,  as  a  part  of  his  cause  of  action,  his  own  ille- 
gal contract,  or  other  illegal  transactions ;  but  if  he  can  show  a  complete 
cause  of  action  without  being  obliged  to  prove  his  own  illegal  act,  al- 
though such  illegal  act  may  incidentally  appear,  and  may  be  important 
even  as  explanatory  of  other  facts  in  the  case,  he  may  recover.  It  is 
sufficient  if  his  cause  of  action  is  not  essentially  founded  upon  some- 
thing which  is  illegal.  If  it  is,  whatever  may  be  the  form  of  the  action, 
he  cannot  recover."  Id. 

In  New  York,  traveling  on  Sundays,  except  for  special  purposes, 
being  prohibited  by  statute,  a  contract  for  the  hiring  of  horses  and 
a  carriage,  made  with  the  knowledge  that  they  are  to  be  used  for  the 
purpose  of  riding  on  Sunday  to  a  place  of  resort  for  pleasure,  is  illegal, 
and  the  owner  cannot  recover  compensation  for  the  use  of  property  so 
hired.  But  if  the  hu-er  willfully  injm-es  the  property,  or  suffers  it  to 
be  injured  through  his  negligence,  the  owner  may  recover  the  damages 
he  has  sustained.  Nodine  v.  Doherty,  46  Barb.  59.  See,  also,  Mer- 
ritt  V.  Earle,  29  N.  Y.  (2  Tiff.)  115  ;  Carroll  v.  Staten  Island  R.  R, 
Co.,  58  Is^.  Y.  (13  Sick.)  126 ;  S.  C,  IT  Am.  Eep.  221 ;  Bertholf  v. 
O'Reilly,  8  Hun  (N.  Y.),  16  ;  S.  C.  affirmed,  18  Alb.  L.  J.  388.  The 
rule  is  the  same  in  Arkansas.  Stewart  v.  Davis,  31  Ark.  518  ;  S.  C, 
25  Am.  Eep.  576.  It  was,  however,  held  in  a  recent  case  in  Maine, 
that  an  action  on  the  case  for  injuries  to  the  plaintiff's  horse,  by  reason 
of  the  defendant's  neglect  and  careless  driving  during  a  pleasure  drive 
on  Sunday,  for  which  he  was  hired,  is  not  maintainable.  Parker  v. 
Zatner,  60  Me.  528  ;  S.  C,  11  Am.  Eep.  210. 

§  3.  What  contracts  valid.  A  promissory  note,  bearing  the  date 
of  a  secular  day,  is  valid  in  the  hands  of  a  honafde  holder  for  value, 
although,  in  fact,  made  and  delivered  on  the  Lord's  day,  and,  there- 
fore invalid  as  between  the  original  parties.  Cranson  v.  Goss,  107 
Mass.  439 ;  S.  C,  9  Am.  Eep.  45.  See,  also,  BegUe  v.  Levi,  1  Cr.  & 
Jerv.  180 ;  Saltmo/rsh  v.  Tuthill,  13  Ala.  390  ;  Vinton  v.  Pech,  14 
Mich.  287;  State  Capital  BanTcY,  Thompson,  42  N.  11.369;  Bank 
of  Ctimherland  v.  MoAJherry,  48  Me.  198.  In  such  case  the  maker  of 
the  note  is  estopped  as  against  a  hona  fide  holder  for  value,  to  show 
that  it  was  made  on  Sunday.  Knox  v.  Clifford,  38  Wis.  651  ;  S.  C, 
20  Am.  Eep.  28.  So,  a  note  dated  on  Sunday  but  made  and  delivered 
on  a  secular  day,  is  binding.  Stacy  v.  Kemp,  97  Mass.  166  ;  King  v. 
Fleming,  72  111.  21 ;  S.  C,  22  Am.  Eep.  131.  And  a  deed,  though 
signed  and  acknowledged  on  Sunday,  if   delivered  on  another  day  ia 
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valid.  Love  v.  Wells^  25  Ind.  503.  And,  in  general,  the  mere  signing 
of  any  instrument  on  Sunday  will  not  make  it  void,  if  it  is  not  to  take 
effect  until  delivery.  Beitenman? s  Aj^peal,  55  Penn.  St.  183.  And  a 
contract  for  the  sale  of  goods  will  not  be  void,  under  the  statute,  unless 
it  be  made  legally  complete  on  Sunday.  See  Goss  v,  Whitney,  24  Yt. 
187.  Thus,  if  a  request  for  service  was  made  on  Sunday,  and  it  does 
not  appear  that  it  was  accepted  on  that  day,  and  subsequently,  in  pur- 
suance thereof,  the  service  was  rendered  on  a  day  which  was  not  Sun- 
day, by  the  person  of  whom  it  was  made,  he  may  maintain  an  action 
upon  the  promise  implied  in  the  request  against  the  person  who  made 
it.  Dickinson  v.  Richmond,  97  Mass.  45.  See,  also,  Meriwether  v. 
Smith,  44  Ga.  541.  And  if  goods  are  sold  and  delivered  to  A  and  B 
on  the  Lord's  day,  the  sale  being  induced  by  the  false  representations 
of  A,  on  a  previous  day,  and  subsequently,  not  on  the  Lord's  day,  the 
seller  demands  the  price  of  A  and  he  promises  to  pay  it,  this  amounts 
to  a  sale  to  him  and  he  is  liable  for  the  price.  Winchell  v.  Carey,  115 
Mass.  560;  S.  C,  15  Am.  Eep.  151.  And  it  is  held,  under  the 
Arkansas  statute,  that  where  a  contract  for  the  sale  of  land  is  made  on 
a  week  day,  and  a  note  for  the  purchase-money  is  executed  on  Sunday, 
the  vendor  may  recover  the  purchase-money  notwithstanding  the  in- 
validity of  the  note.     Tucher  v.  West,  29  Ark.  386. 

Evidence  of  an  admission  made  on  Sunday  of  a  part-payment  of  a 
promissory  note,  on  a  week  day,  is  admissible.  Beardsley  v.  Hall,  36 
Conn.  270 ;  S.  C,  4  Am.  Rep.  74.  And  a  new  promise,  made  on 
Sunday,  has  been  held  sufficient  to  remove  the  bar  of  the  statute  of 
limitations.  Thomas  v.  Hunter,  29  Md.  406.  See,  also.  Lea  v.  ILop- 
Tcins,  7  Penn.  St.  492.  But  the  decisions  are  not  in  harmony  on  this 
point.  See  Bumgardner  v.  Taylor,  28  Ala.  687.  And  it  has  been 
held  that  a  part  payment  made  upon  Sunday  will  not  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations.  Clapp  v.  Hale,  112 
Mass.  368 ;  S.  C,  17  Am.  Rep.  111.  And  the  fact  that  an  indorse- 
ment of  part  payment  made  on  a  promissory  note  bore  date  upon  a 
day  of  the  month  which  was  Sunday,  joined  with  evidence  that  it  was 
made  at  the  tune  of  the  payment  and  in  the  presence  of  both  parties, 
and  assented  to  by  them,  will  warrant  a  jury  in  finding  that  the  pay- 
ment was  made  on  that  day.  Id.  A  contract  for  an  exchange  of 
horses  made  on  Saturday  included  the  discharge  of  a  debt  due  from 
one  of  the  parties  to  the  other,  but  the  purchaser  of  the  horse  took 
possession  of  it  on  Sunday,  and  it  was  held  :  1.  That  there  was  such 
a  consummation  of  the  contract  on  Saturday  as  made  it  valid ;  and  2. 
That  the  part-performance  effected  by  the  discharge  of  the  debt  took 
it  out  of  the  statute  of  frauds.     Peahe  v.  Conlan,  43  Iowa,  297. 
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It  is  not  a  bar  to  an  action  on  an  account  stated,  that  the  indebted- 
ness was  for  liquor  sold  on  Sunday,  contrary  to  law,  provided  the 
account  was  not  stated  on  Sunday.  Melchoir  v.  McCarty,  31  "Wis. 
252  ;  S.  C,  11  Am.  Rep.  605.  So,  a  compromise  of  a  suit  on  Sunday 
is  good.  Shank  v.  Shoemaker^  18  N.  Y.  (4  Smith)  489.  ISTor  is  it 
unlawful  to  hand  a  business  letter  to  another  on  Sunday  to  be  posted 
on  Monday.  And,  therefore,  a  letter  written  on  Saturday,  left  by  the 
writer  on  Sunday,  with  request  to  carry  it  to  the  post-office  on  Mon- 
day, may  be  the  medium  of  accepting  a  prior  proposal  from  the 
person  to  whom  it  is  addressed,  and  thus  closing  a  lawful  contract, 
dating  from  Monday,  the  time  when  the  letter  was  posted  in  pursuance 
of  the  Sunday  request.     Bryant  v.  Booze,  55  Ga.  438. 

To  bring  a  transaction  within  the  New  York  statute  relating  to  the 
observance  of  Sunday,  which  declares  that  no  person  shall  expose  to 
sale  any  wares,  etc.,  on  Sunday,  proof  of  a  clear  violation  must  be 
produced.  A  private  sale  of  property,  not  "  exposed  to  sale,"  is  not 
within  its  prohibitions.  Eherle  v.  Mehrlach,  55  N.  Y.  (10  Sick.)  682. 
The  sale  privately  of  a  horse  on  Sunday  by  a  horse-dealer  to  one  know- 
ing of  the  calling  of  the  seller,  is  not  such  a  violation  of  the  North 
Carolina  statute  as  to  prevent  the  buyer  from  recovering  in  an  action 
for  a  deceit  and  false  warranty,  brought  against  the  seller.  Melvin  v. 
Easley,  7  Jones'  (No.  Car.)  Law,  356.  And  it  has  been  adjudged  that  the 
simple  making  of  a  contract  was  not  embraced  in  the  prohibition  of 
"  common  labor  "  in  a  Sunday  statute.  Bloom  v.  Richards,  2  Ohio  St. 
388  ;  Horacek  v.  KeeMer,  5  Neb.  355 ;  Johnson  v.  Brovm,  13  Kans.  529. 

In  Missouri,  where  the  plaintiffs  contracted  to  publish  an  advertise- 
ment in  the  weekly  (Sunday)  edition  of  their  paper  for  a  year,  it  was 
held  that  as  it  did  not  appear  and  was  not  to  be  presumed  that  the 
contract  contemplated  any  labor  to  be  done  on  Sunday,  it  must  be  held 
to  be  valid.  Sheffield  v.  Balmer,  52  Mo.  474 ;  S.  C,  14  Am.  Rep.  430. 
It  was,  however,  held  in  New  York,  that  a  contract  to  publish  an  adver- 
tisement in  a  newspaper  issued  on  Sunday,  is  an  agreement  to  do  an 
act  prohibited  by  the  statute  relative  to  servile  labor  and  the  sale  of 
wares  and  merchandise  on  that  day,  and  that  the  price  stipulated  for  the 
servnce  could  not  be  recovered.  Smith  v.  Wilcox,  25  Barb.  341 ;  S.  C. 
affirmed,  24  N.  Y.  (10  Smith)  353.  But  such  contracts  are  now  legal 
by  statute  in  New  York.     Laws  of  1871,  ch.  702,  p.  1533. 

"When  a  certain  number  of  the  hours  of  the  Sabbath  are  fixed  upon 
by  law,  as  constituting,  and  included  within  the  Lord's  day,  a  contract 
cannot  be  avoided  because  made  on  that  day,  except  upon  proof  that  it 
was  made  within  the  prescribed  hours.  Nason  v.  Dinsrnore,  34  Me. 
391. 
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§  4,  Works  of  necessity  and  charity.  Works  of  necessity  and 
charity  are  excepted  from  the  operation  of  Sunday  statutes.  And  by 
a  work  of  "  necessity  "  is  not  to  be  understood  a  physical  and  absohite 
necessity ;  any  labor,  business,  or  work  which  is  morally  fit  and  proper 
to  be  done  on  that  day  is  a  work  of  necessity  within  the  statute.  Flagg 
V.  Millhury,  4  Cush.  243.  But  the  necessity  must  be  a  real  and  not  a 
fancied  one.  Thus,  it  is  not  an  honest  belief  that  a  necessity  for  travel- 
ing exists,  but  the  actual  existence  of  the  necessity,  which  renders  trav- 
eling on  Sunday  lawful.  Johnson  v.  Irashurgh,  47  Vt.  28 ;  S.  C,  19 
Am.  Rep.  111.  The  clearing  out  of  a  wheel-pit  on  Sunday,  for  the 
purpose  of  preventing  the  stoppage,  on  a  week  day,  of  mills  which 
employed  many  hands,  is  not  a  work  of  necessity  or  charity.  McGrath 
V.  Merwin,  112  Mass.  467 ;  S.  C,  17  Am.  Eep.  119.  One  who  travels 
on  the  Lord's  day  to  ascertain  whether  a  house,  which  he  has  hired,  and 
into  which  he  intends  to  move  the  next  day,  has  been  cleaned,  is  not 
traveling  from  necessity  or  charity  {S7nith  v.  Boston,  etc.,  R.  R.  Co.., 
120  Mass.  490 ;  S.  C,  21  Am.  Rep.  538) ;  and  one  who  works  by  night 
instead  of  by  day,  and  who  travels  on  the  Lord's  day  for  the  pur- 
pose of  seeing  his  master  and  inducing  him  to  change  his  hours  of 
labor  from  the  night  to  the  day  time,  in  order  that  he  may  sleep 
better,  is  not  traveling  from  necessity  or  charity.  Connolly  v.  City 
of  Boston,  117  Mass.  64 ;  S.  C,  19  Am.  Rep,  396.  So,  a  contract  for  the 
hire  of  a  horse  and  carriage  on  Sunday,  indefinite  as  to  time,  dis- 
tance, and  use,  is  not  rendered  legal,  as  being  for  a  purpose  of  neces- 
sity or  charity,  by  the  fact  that  the  hiring  is  for  the  purpose  of 
carrying  home  a  person  who  has  been  attending  a  religious  meeting 
during  the  day.  Tillock  v.  Well,  56  Me.  100.  See  Feital  v.  Middle- 
sex R.  R.  Co.,  109  Mass.  398 ;  S.  C,  12  Am.  Rep.  720.  Nor  is  the 
delivery  of  a  quantity  of  flour  on  board  a  steamboat  on  Sunday,  in 
order  to  avoid  the  liability  of  delay  in  getting  it  to  market  occa- 
sioned by  danger  of  the  closing  of  navigation,  a  work  of  necessity 
requiring  a  performance  on  Sunday.     Pate  v.  Wright,  30  Ind.  476. 

But  one  who  travels  from  one  town  to  another  on  the  Lord's  day, 
for  the  sole  purpose  of  visiting  a  friend,  whom  he  knows  to  be  sick, 
and  thinks  may  be  in  need  of  assistance,  and  of  rendering  such  assist- 
ance as  on  inquiry  he  might  find  to  be  necessary,  is  traveling  from  char- 
ity. Doyle  V.  Lynn,  etc.,  R.  R.  Co.,  118  Mass.  195 ;  S.  C,  19  Am  Rep. 
431.  And  a  visit  to  a  sick  child  or  other  near  relative  upon  the  Lord's 
day  would  unquestionably  fall  within  the  exception.  Id. ;  Gorman  v. 
Lowell,  111  Mass.  65 ;  McClury  v.  Lowell,  44  Yt.  116  ;  S.  C,  8  Am. 
Rep.  366.  And  as  a  general  rule,  in  considering  what  is  lawful  or  fit 
to  be  done  on  the  Lord's  day.  "  charity "  must  include  every  thing 
Vol.  VII.— 16 
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■which  proceeds  from  a  sense  of  moral  duty,  or  a  feeling  of  kindness  and 
humanity,  and  is  intended  wholly  for  the  pui^ose  of  the  relief  or 
comfort  of  another,  and  not  for  one's  own  benefit  or  pleasure.  Id. ; 
Bennett  v.  BrooJts,  9  Allen,  118.  Acts  to  prevent  or  relieve  suffering 
of  men  or  animals  are  undoubtedly  within  the  exception.  Common- 
wealth V.  Sampson,  97  Mass.  407.  Baking  provisions  for  customers  on 
Sundays  was  held  to  be  within  the  exception.  Rex  v.  Cox,  2  Burr. 
787 ;  Bex  v.  Younger,  5  Term  E.  449.  Whether  the  meeting  which 
the  plaintiff  attended  was  of  a  religious  character,  and  whether  the 
plaintiff  attended  it  for  the  purpose  of  divine  worship  and  religious 
instruction,  so  as  to  bring  him  within  the  exception  of  the  statute,  is 
for  the  jury.  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398 ;  12  Am. 
Eep.  720. 

§  5.  Its  effect  upon  other  acts.  A  person,  who  travels  on  Sunday 
in  violation  of  the  statute,  cannot  maintain  an  action  for  injuries  re- 
ceived by  reason  of  the  insufficiency  of  the  highway  {Cratty  v.  City  of 
Bangor,  57  Me.  423 ;  S.  C,  2  Am.  Kep.  56 ;  Johnson  v.  Town  of 
Irasburgh,  47  Vt.  28;  S.  C,  19  id.  Ill),  because  his  own  fault  in 
illegally  traveling  on  that  day  necessarily  contributes  to  the  injury. 
Jones  V.  Andover,  10  Allen,  18.  If  a  man  travels  on  Sunday,  in  vio- 
lation of  a  statute,  and,  while  so  traveling,  fastens  his  horse  at  the  side 
of  a  road,  and  the  horse  is  injured  by  the  negligent  act  of  another  in 
driving  against  it,  the  unlawful  traveling  necessarily  contributes  to  the 
injury,  and  no  action  lies  for  the  injury  sustained.  Lyons  v.  Disotelle, 
124  Mass.  387.  And  it  is  held  that  an  action  will  not  lie  against  a  car- 
rier for  breach  of  its  general  duty  in  failing  to  carry  passengers  on 
Sunday.  Walsh  v.  Chicago,  etc..  Railway  Co.,  42  "Wis.  23 ;  S.  C,  24 
Am.  Rep.  376.     See  Vol.  2,  tit.  Common  Carriers. 

But  where  a  person  walked  about  a  mile  in  a  town  on  Sunday,  for 
exercise,  she  was  held  not  to  be  a  traveler  in  such  a  sense  as  to  bar  her 
recovery  against  the  town  for  injuries  suffered  during  such  walk,  from 
a  defect  of  the  highway.  C  Connell  v.  City  of  Lewiston,  65  Me.  34; 
S.  C,  20  Am.  Eep.  673.  And  the  fact  that  the  plaintiff  was  driving 
his  cattle  to  market  on  Sunday,  in  violation  of  the  statute,  when 
they  were  injured  by  the  breaking  down  of  a  defective  bridge  which 
the  defendant  town  was  bound  to  maintain,  was  held  not  to  bar  a 
recovery  upon  due  proof  of  the  defendant's  negligence  in  construct- 
ing and  maintaining  such  bridge.  Sutton  v.  Toion  of  Wauwatosa,  29 
Wis.  21 ;  S.  C,  9  Am.  Eep.  534.  And  see  Carroll  v.  Staten  Island 
B.  R.  Co.,  58  N.  Y.  (13  Sick.)  126 ;  S.  C,  17  Am.  Eep.  221. 

It  is  well  settled  that  Sunday  is  dies  non  juridicus.  Nahors  v. 
State,  6  Ala.  200 ;  Swann  v.  Broome,  3  Burr.  1595  ;  Story  v.  EllioUy 
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8  Cow.  27.  But  a  court  of  equity  may  lawfully  issue  an  injunction 
on  Sunday  where  it  is  necessary  to  prevent  an  irreparable  injury  to 
property.  Langabier  v.  Fairhury,  etc.,  R.  R.  Co.,  64  111.  243  ;  S.  C, 
16  Am.  Rep.  550.  And  a  cause  having  been  submitted  to  a  jury  late 
on  Saturday  night,  and  the  jury  having  agreed  on  a  verdict  on  the  next 
day,  Sunday,  it  is  lawful  for  the  court  to  receive  it  on  that  day  and 
adjourn  the  court  until  the  next  day.  Reid  v.  State^  53  Ala.  402 ;  S. 
C,  25  Am.  Rep.  627  ;  Allen  v.  Godfrey,  44  N.  Y.  (5  Hand)  433.  So, 
it  has  been  held  that  an  award  of  arbitrators  made  and  published  on 
Sunday  is  not  void.  Blood  v.  Bates,  31  Yt.  147.  And  see  Crosby  v. 
Blanchard,  50  id.  696.  But  see  contra.  Story  v.  Elliot,  8  Cow. 
27.  A  notice  given  on  Sunday  by  a  surety  on  a  note  to  the  holder, 
that  he  must  collect  the  same  of  the  principal,  is  void.  Chrisman  v. 
Tuttle,  59  Ind.  155.  And  the  court  will  take  judicial  notice  that  the 
date  of  such  notice  is  on  Sunday,  if  such  be  the  fact.  Id. 

A  municipal  ordinance  forbidding  the  sale  of  goods  on  Sunday,  but 
excepting  from  its  operation  those  keeping  their  business  places  closed 
on  Saturday^  is  held  to  be  unconstitutional,  as  giving  to  Jews  a  privi- 
lege denied  to  others.  City  of  Shreveport  v.  Levy,  26  La.  Ann.  671  ; 
S.  C,  21  Am.  Rep.  553. 

§  6.  Who  may  set  up  the  defense.  See  ante,  pp.  68,  69,  Art.  1, 
§§  5,  6. 

§  7.  How  interposed.  See  ante,  p.  70,  Art.  1,  §  7.  If  a  contract 
be  void,  as  entered  into  on  a  Sunday,  that  objection  must  be  pleaded 
Bpecially,  but  need  not  aver  that  the  contract  was  against  the  statute. 
Peate  v.  Diclcen,  I  Or.  M.  &  R.  422,  427. 


124  IMPOSSIBLE  CONTRACTS. 


CHAPTER  XXXII. 

IMPOSSIBLE    CONTRACTS. 
ARTICLE  I. 

GENERAL     RULES. 

Section  1.  In  generaL  The  principle,  that  a  contract,  in  order  to 
be  valid,  must  be  founded  upon  a  sufficient  consideration  and  must  be 
binding  upon  both  parties,  has  already  been  stated  in  the  chapter  treat- 
ing upon  the  general  principles  of  contracts,  and  the  subject  of  this 
chapter  has  been  incidentally  touched  upon  in  that  connection. 

An  impossible  contract  may  be  defined  to  be  one  which  the  law  will 
not  hold  binding  upon  the  parties,  because  of  the  natural  or  legal  im- 
possibihty  of  the  performance  by  one  party  of  that  which  is  the  con- 
sideration for  the  promise  of  the  other.  As  to  a  contract  or  promise  to 
perform  that  which  is  naturally  impossible,  and  so  clearly  so  that  its 
impossibility  of  accomplishment  must  be  evident  to  both  parties  at  the 
time  of  contracting,  the  law  holds  that  no  right  can  be  thereby  created, 
nor  any  obligation  incurred.  Powell  on  Cont.  160.  Such  a  promise, 
therefore,  lacks  the  essential  elements  of  a  consideration,  since  the 
promisor  can  suffer  no  detriment  by  reason  of  it,  and  the  promisee  can 
derive  no  possible  benefit  or  advantage  from  it,  and  the  mere  words  of 
compact  are  therefore  a  nullity.  If,  in  any  case,  the  fact  that  such  a 
promise  was  made  can  be  of  any  advantage  to  the  promisee,  that  advant- 
age may,  in  the  absence  of  fraud,  be  a  consideration  sufficient  to  support 
the  contract  on  his  part,  but  the  promise  by  itself  is  not.  1  Pars,  on 
Cont.  460. 

Promises  to  build  a  large  house  in  a  day,  to  walk  a  thousand  miles 
in  an  hour,  to  overturn  an  immense  building  with  one  finger,  and  the 
like  may  be  given  as  instances  of  promises  involving  a  natural  impos- 
sibility, which  the  parties  can  hardly  be  supposed  to  have  made  or  ac- 
cepted in  earnest,  but  which  are  in  all  cases  wholly  void.  A  covenant 
by  C,  to  pay  a  sum  of  money  to  A,  B,  and  to  himself  (C)  or  the  sur- 
vivor or  survivors  of  them  on  their  joint  account,  has  been  held  senseless 
and  impossible,  and  not  binding  upon  C.  Faulkner  v.  Loioe,  2Exch. 
595. 
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As  to  contracts  which  are  void  for  legal  impossibility,  the  distinc- 
tion between  them  and  those  which  are  void  for  illegality  of  considera- 
tion is  sometimes  very  nice.  The  law  either  expressly  declares  the  lat- 
ter to  be  void,  or  holds  them  to  be  such  because  they  are  in  direct  con- 
travention of  its  provision  or  its  policy ;  while  the  former  are  impos- 
sible because  the  law  gives  the  promisor  no  authority  to  perform  his 
promise,  and  will  not  make  his  performance  effectual  for  any  purpose ; 
and,  because  of  such  impossibility,  they  are  void.  Contracts  which  are 
void  for  illegality  of  consideration  are  far  moi-e  numerous  than  those  of 
the  class  we  are  now  considering.  As  instances  of  the  latter  class — 
a  promise  by  A  to  B,  to  discharge  a  debt  due  from  B  to  C,  made  without 
the  consent  or  authority  of  C,  is  legally  impossible,  because  C  cannot 
be  compelled  to  recognize  or  adopt  such  a  discharge,  and  will  not  be 
estopped  by  it  {Harvy  v.  GiUbons,  2  Lev.  161)  ;  a  contract  whereby 
S.,  in  consideration  that  C.  shall  buy  certain  land,  and  give  S.  one-half 
it  may  sell  for  in  excess  of  $200,  undertakes  that  such  land  "  shall  sell 
on  or  before  the  1st  October  next  for  $200,"  is  legally  impossible,  be- 
cause S.  has  no  power  to  compel  the  sale  of  land  within  the  time  named 
{Stevens  v.  Coon,  1  Pin.  [Wis.]  356),  and  a  promise  by  the  assignees  of 
a  bankrupt,  made  to  a  third  party,  that  both  they  and  the  commission- 
ers in  bankruptcy  shall  forbear  to  examine  the  bankrupt  in  respect  to 
certain  moneys  received  by  him,  in  consideration  of  the  payment  of 
the  amount  by  such  third  party,  is  not  only  in  violation  of  the  duty  of 
such  assignees,  but  it  is  impossible  of  performance  by  them,  because 
they  cannot  control  the  action  of  the  commissioners.  JSFerot  v.  Wal- 
lace, 3  Term  R.  IT. 

In  the  latter  case.  Lord  Kenton  lays  down  the  rule,  that  "  every 
person  who,  in  consideration  of  some  advantage,  either  to  himself  or 
to  another,  promises  a  benefit,  must  have  the  power  of  conferring  that 
benefit  up  to  the  extent  to  which  that  benefit  professes  to  go,  and  that 
not  only  in  fact,  but  in  law,"  otherwise  his  promise  is  no  consideration 
for  the  undertaking  of  the  other  party. 

§  2.  When  a  defense.  If  a  person  is  absurd  or  foolish  enough  to 
promise  to  do  a  thing  which  is  in  its  own  nature  and  obviously  impos- 
sible of  performance,  the  other  party  cannot  expect  that  it  will  be  per- 
formed, nor  base  any  action  upon  such  an  expectation  ;  nor  will  the 
law  aid  him  by  compelling  or  attempting  to  compel  the  promisor  to 
perform,  or  by  imposing  damages  upon  him  for  non-performance.  If 
sued  upon  such  promise,  he  may  set  up  the  impossibility  as  a  defense ; 
and  if  he  seeks  to  enforce  by  law  the  contract  of  the  other  party,  the 
latter  may  avail  himself  of  the  same  defense.  Powell  on  Cont.  160 ; 
1  Pars,  on  Cont.  459. 
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And  so  also,  if  the  promise  is  to  do  that  which  the  promisor  has  no 
legal  power  to  perform.  The  impossibility  of  an  effectual  performance 
of  such  a  promise  by  the  maker  is  as  obvious  and  as  great  as  in  the 
former  case,  and  the  promisee  can  have  no  better  grounds  for  relying 
upon  it.  It  is,  therefore,  beyond  the  power  of  the  courts  to  compel 
performance,  and  they  will  not  in  any  manner  recognize  the  promise  as 
a  binding  obligation  on  his  part ;  nor  is  there  ordinarily  any  ground 
upon  which  they  can  enforce  the  contract  of  the  other  party.  1  Pars, 
on  Cont.  461.     See  the  next  section. 

An  impossibihty  of  performance  arising  subsequent  to  the  promise 
may,  in  some  cases,  be  relieved  against  in  equity,  but  the  mere  hard- 
ship or  difficulty  of  performance  is  not  of  itself  ground  for  relief,  un- 
less it  amounts  to  so  great  inconvenience  and  absurdity  as  to  afford 
judicial  proof  that  the  agreement  could  not  have  been  intended.  Story 
on  Cont.  464:.  Such  an  impossibility,  arising  from  the  act  of  God,  of 
the  law,  or  of  the  other  party,  is  also  a  good  excuse' at  law  for  the  non- 
performance of  a  contract.  Thus  the  non-performance  of  a  contract 
for  personal  appearance,  or  for  personal  services,  may  be  excused 
by  the  sickness  and  death  of  the  promisor.  Peoijle  v.  Manning^ 
8  Cow.  297;  Faliy  v.  North,  19  Barb.  (N.  Y.)  341;  Wolfe  v. 
Howes,  24  id.  174,  m^\  Green  v.  GUbert,  21  Wis.  395.  The  fail- 
ure to  redeliver  a  horse  upon  request  as  agreed  is  excused  by  the 
death  of  the  horse  before  request  for  its  redelivery  ( Williams  v. 
Lloyd,  W.  Jones,  1 79),  and  a  failure  to  appear  in  compliance  with  a 
recognizance  may  be  excused  by  an  arrest  and  imprisonment  in  another 
county  {Peojple  v.  Bartlett,  3  Hill  [N.  Y.],  570),  or  imprisoned  by  a 
valid  order  or  judgment  of  another  court  {B elding  v.  State,  25  Ark. 
315;  4  Am.  Rei).  26),  and  a  failure  to  completely  perform  a  contract 
for  a  public  work  may  be  excused  by  the  repeal  of  the  statute 
authorizing  its  construction.     Joties  v.  Judd,  4  N.  Y.  411. 

The  inability  of  the  principal,  by  reason  of  sickness,  to  appear  at 
court  and  answer  an  indictment  found  against  hun,  according  to  the 
terms  of  his  recognizance,  is  a  good  defense  to  an  action  brought 
against  his  sureties  upon  the  recognizance.  People  v.  Withers,  37  IST. 
Y.  (10  Tiff.)  586  ;  5  Trans.  App.  342.  So,  of  the  enlistment  of  the 
principal  in  the  United  States  army  in  a  time  of  war.  People  v. 
Cushney,  44  Barb.  118;  30  How.  110;  Commonwealth  v.  Terry,  2 
Duv.  (Ky.)  383.     But  see  State  v.  Scott,  20  Iowa,  63. 

§  3.  When  not  a  defense.  A  promise  cannot  be  avoided  merely 
because  its  execution  is  difficult,  impossible  or  contingent.  If  a  party 
by  his  contract  charges  himself  with  an  obligation  possible  to  be  per- 
formed, he  must  make  it  good,  unless  its  performance  is  rendered  im- 
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possible  by  the  act  of  God,  of  the  law,  or  of  the  other  party.  Unfore- 
seen difficulties,  however  great,  will  not  excuse  him.  Dermott  v.  Jcmes, 
2  Wall.  1 ;  2  Pars,  on  Cont.  672,  note  h.  It  is  the  duty  of  the 
promisor  well  to  weigh  the  difficulty  or  improbability  before  making 
his  promise. 

It  is  no  defense  to  an  action  for  the  non-performance  of  a  contract 
to  build  a  house  at  a  certain  place  by  a  day  named,  that  there  was  a 
latent  defect  in  the  soil,  in  consequence  of  which  the  walls  sank  and 
cracked.  Id.  It  is  no  defense  to  an  action  for  the  non-delivery  of 
merchandise  of  the  quality  contracted  for,  that  the  season  was  not  suit- 
able for  procuring  that  quality.  Oilpins  v.  Consequa^  1  Pet.  (C.  C.) 
85.  It  is  no  defense  for  a  failure  to  perform  a  contract  that  a  ship 
shall  proceed  to  a  foreign  port  and  take  on  a  cargo,  and  transport  and 
deliver  it  at  another  port,  that  a  hostile  embargo  has  been  laid,  under 
which  the  ship  would  be  liable  to  seizure.  Atkinson  v.  Ritchie^  10 
East,  530.  Obstructions  in  navigation  furnish  no  defense  for  the 
breach  of  a  contract  to  deliver  merchandise  by  a  day  fixed.  Dodge  v. 
Yan  Lear,  5  Cranch  (C.  C),  278  ;  Harmony  v.  Bingham,  12  N.  Y.  99. 

If  an  absolute  undertaking  for  the  delivery  of  goods  is  not  per- 
formed, the  promisor  cannot  excuse  himself  on  the  ground  that  they 
were  lost  or  destroyed  on  the  way.  Tliompsoii  v.  Miles,  1  Esp.  184. 
A  covenant  by  a  tenant  to  repair  is  binding,  and  it  is  no  defense  to  an 
action  thereon,  that  the  premises  have  been  destroyed  by  fire.  Bub- 
lock  v.  Dommitt,  6  Term  R.  650.  If  a  man,  for  a  few  shillings  paid  to 
him,  contracts  to  deliver  two  grains  of  rye  on  the  next  Monday,  and 
on  each  succeeding  Monday  during  the  year  double  the  quantity  de- 
livered the  preceding  Monday,  the  law  will  hold  him  bound,  though, 
the  total  quantity  will  be  so  great  as  to  render  it  utterly  impossible  for 
him  to  deliver  it ;  and  such  impossibility  will  be  no  defense  to  an 
action  to  recover  damages  for  his  failure  to  deliver. 

If  the  impossibility  applies  to  the  promisor  personally,  there  being 
neither  natural  impossibility  in  the  thing,  nor  illegality  nor  immorality, 
then  he  is  bound  by  his  undertaking,  and  it  is  a  good  consideration  for 
the  promise  of  another,  and  neither  party  can  set  up  the  impossibility 
as  a  defense  to  an  action  thereon.  Pars,  on  Cont.  461  ;  Blight  v. 
Page,  3  B.  &  P.  296,  n  ;  Worsley  v.  Wood,  6  Term  E.  718.  If  the  party 
promising  cannot  himself  perform,  it  may  be  in  his  power  to  procure 
some  one  else  to  do  so  for  him,  and  the  promisee  has  a  right  to  expect 
that  he  will  do  so,  and  is  therefore  without  fault  or  folly  in  entering 
into  the  contract,  and,  in  cases  of  non-performance  by  the  promisor, 
is  entitled  to  recover  damages. 

Thus,  if  a  man  contracts  to  sell  goods  which  he  does  not  own  at  the 
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date  of  the  contract,  he  is  bound  to  procure  them,  in  order  to  fulfill 
his  engagement,  and  the  refusal  of  the  owner  to  part  with  them  will 
not  excuse  him  {Hibhlewhite  v.  McMorine,  5  M.  &  W.  462  ;  Pa/ra- 
dine  v.  Jane^  Aleyn,  27 ;  Fischel  v.  Scott,  15  C.  B.  69) ;  and  if  he  con- 
tracts to  sell  an  estate  the  title  to  which  is  in  another  person,  he  will 
be  liable  in  damages  for  non-performance,  though  equity  will  not  com- 
pel the  conveyance,  and  if  a  lessee  promises  to  procure  his  landlord's 
consent  to  an  assignment  of  his  lease,  he  is  bound  thereby,  although 
he  cannot  compel  his  landlord  to  consent  (Lloyd  v.  Crises,  5  Taunt. 
249) ;  and  if  one  of  several  partners  agrees  to  introduce  a  third  party 
into  the  firm,  though  he  does  so  without  the  knowledge  or  concurrence 
of  the  other  partners,  he  is  himself  liable  for  a  non-performance  of 
such  agreement ;  and  if  a  person  contracts  to  perfect  a  patent  right  in 
a  foreign  country  for  the  benefit  of  another,  such  contract  is  binding 
upon  him,  though  it  may  be  impossible  of  performance  without  the 
aid  of  a  special  statute.     Beebe  v.  Johnson,  19  Wend.  500. 

In  none  of  these  cases  will  the  impossibility  of  performance  by  the 
promisor  avail  as  a  defense  to  an  action  for  the  non-performance  of  his 
promise.  lb. 

As  to  a  defense  by  sureties  in  a  recognizance,  that  their  principal 
was  confined  in  a  penitentiary  of  another  State,  where  he  had  been 
convicted  of  a  felony,  see  Cain  v.  State,  55  Ala.  170 ;  Taylor  v. 
Taintor,  16  Wall.  366 ;  36  Conn.  242  j  4  Am.  Rep.  58  ;  aiite,  p.  126, 
§2. 
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CHAPTER  XXXIII. 

INFANCY. 
ARTICLE  I. 

GENEEAL    RULES    AND    PKINCIPLE8. 

Section  1.  In  general.  It  is  a  well-settled  and  familiar  rule  of  the 
common  law,  that,  until  a  person  is  twenty-one  years  of  age,  he  is,  in 
law,  an  infant,  and  is  incapable  of  entering  into  a  binding  contract. 
Before  that  age,  the  law  presumes  his  faculties  to  be  immature,  undis- 
ciplined, and  incompetent  to  guard  against  artifice  and  subtlety,  and  it 
therefore  extends  to  all  contracts,  previously  made,  its  protection  and 
guardianship.  Co,  Litt.  172,  381 ;  1  Story  on  Cont.,  §  99.  But  at  the 
age  of  twenty-one  years,  the  protection  afforded  to  infants  against  im- 
provident bargains  and  the  artifices  of  designing  persons  ceases,  and  an 
absolute  and  unlimited  legal  liability  to  contract  commences.  This 
limit  was  probably  adopted  by  analogy  to  the  feudal  law,  by  which  the 
tenant  was  presumed  to  have  acquired,  at  the  age  of  twenty-one,  suffi- 
cient bodily  strength  to  attend  the  lord  in  his  wars;  and  therefore 
ceased  to  be  the  ward  of  his  guardian  in  chivalry.  Co.  Litt.  78  5,  171 
h;  1  Chit,  on  Cont.  (11th  Am.  ed.)  194.  But  seel  Bl.  Com.  464.  The 
English  common-law  rule  as  to  the  full  age  of  majority,  above  stated, 
applies  to  both  sexes,  and  generally  obtains  in  the  United  States,  but 
in  some  of  the  States,  female  infants  obtain  their  majority  at  the  age 
of  eighteen  years.  This  is  the  case  in  Illinois,  Kester  v.  Stark,  19  111. 
328.  In  Vermont,  Sparhawk  v.  Buell,  9  Yt.  41.  In  Ohio,  1  R.  S., 
ch.  56,  §  1.  And  in  Nebraska,  R.  S.,  ch.  22,  §  1.  So,  in  Maryland, 
female  infants,  at  eighteen,  have  the  right  to  dispose  of  their  real 
estate  bj'-  will  (Code,  Art.  93,  §  300.  See,  also,  Gorrie's  Case,  2  Bland's 
Ch.  488,  501 ;  Dwms  v.  Jacquin,  5  Harr.  &  J.  [Md.]  100) ;  and  by 
statute,  in  Texas,  every  female  under  tlie  age  of  twenty-one  years,  who 
shall  marry  in  accordance  with  the  laws  of  the  State,  shall,  from  and 
after  the  time  of  such  marriage,  be  deemed  to  be  of  full  age.  Chuhb 
v.  Johnson,  11  Tex.  469,     And  see  White  v.  Latinier,  12  id.  61. 

In  computing  the  age  of  a  person  the  day  of  his  birth  is  included. 
A  person  is,  therefore,  of  the  age  of  "  twenty-one  years "  the  day 
Vol.  VIL— 17 
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lyefore  the  twentj-first  anniversary  of  his  birth-day.  Thus,  if  a  person 
were  bom  at  any  hour  of  the  first  of  January,  1801  (even  a  few  min- 
utes before  12  o'clock  of  the  night  of  that  day),  he  would  be  of  full 
age  at  the  first  instant  of  the  31st  of  December,  1821,  although  nearly 
forty-eight  hours  before  he  had  actually  attained  the  full  age  of  twenty- 
one,  according  to  years,  days,  hours,  and  minutes,  because  there  is  not 
in  law  in  this  respect  any  fraction  of  a  day,  and  it  is  the  same  whether 
a  thing  is  done,  upon  one  moment  of  the  day  or  another.  Anon.^  1 
Salt.  M ;  Howard's  Case,  2  id.  625  ;  Herbert  v.  Turhall,  1  Sid.  162 ; 
S.  C,  1  Keb.  589  ;  Fitz  Hugh  v.  Hemnngton,  6  Mod.  260  ;  1  Chit.  Gen. 
Prac.  766  ;  Hoe  v.  Hersey,  3  Wils.  274  ;  Hamlin  v.  Stevenson,  4  Dana 
(Ky.),  597.  It  follows  that  a  person  may,  upon  any  and  every  moment 
of  the  day  before  his  twenty-first  birth-day,  do  any  act  which  any  man 
may  lawfully  do.     Id. ;  State  v.  Clarke,  3  Harr.  (Del.)  557. 

So,  the  doctrine  is  laid  down,  that  a  person  who  has  attained  the  age 
of  majority  by  the  law  of  his  native  domicile,  is  to  be  deemed  every- 
where the  same  of  age  ;  and,  on  the  other  hand,  that  a  person,  who  is 
in  his  minority  by  the  law  of  his  native  domicile,  is  to  be  deemed  every- 
where in  the  same  state  or  condition.  Story  on  Confl,  of  Laws,  §  52. 
See,  also,  Barrera  v.  Alpuente,  6  Mart.  (La.,  N.  S.)  69.  It  is,  however, 
observed,  that  this  rule  is  to  be  taken  with  important  qualifications. 
The  state  and  condition  of  the  person,  according  to  the  law  of  his 
domicile,  will  generally,  though  not  universally,  be  regarded  in  other 
countries  as  to  acts  done,  or  rights  acquired,  or  contracts  made,  in 
the  place  of  his  native  domicile ;  but  as  to  acts,  rights,  and  contracts 
done,  acquired,  or  made,  out  of  his  native  domicile,  the  lex  loci  will 
generally  govern  in  respect  to  his  capacity  and  condition.  2  Kent's 
Com.  233,  note  c.  If,  for  instance,  a  person  be  a  minor  by  the  law 
of  his  domicile  until  the  age  of  twenty -five,  yet,  in  another  country, 
where  twenty-one  is  the  age  of  majority,  he  may,  on  attaining  that 
age,  make  in  such  other  country  a  valid  contract.  Id.  And  see 
Male  V.  Roberts,  3  Esp.  163  ;  Saul  v.  His  Creditors,  5  Mart.  (La.,  N. 
S.)  579,  597;  Thorapson  v.  Ketcham,  8  Johns.  189;  Vol.  2,  p.  626 
et  seq.  Marriage  operates  as  an  emancipation  of  an  infant.  North- 
field  V.  Broolfield,  50  Yt.  62 ;  Sherburne  v.  Hartland,  37  id.  528.  A 
marriage  contracted  by  an  infant,  under  the  age  of  legal  consent,  is 
not  absolutely  void,  but  voidable  only,  and,  until  disaifirmed,  is  a  mar- 
riage in  fact  and  sufiicient  to  support  a  prosecution  for  bigamy  in  con- 
tracting a  second  marriage.     Cooley  v.  State,  55  Ala.  162. 

Where  judgment,  discretion  and  experience  are  essentially  necessary 
to  the  proper  duties  of  an  office,  such  as  that  of  a  judge  or  justice  of 
the  peace,  an  infant  cannot  execute  such  duties.     Golding's  Petition^ 


INFANCY.  131 

57  N.  H.  146 ;  24  Am.  Eep.  66.  A  verdict  will  not  be  set  aside 
because  one  of  the  jurors  was  an  infant,  where  his  name  was  on  the 
list  of  jurors  returned  and  impaneled,  though  the  losing  party  did 
not  know  of  the  infancy  until  after  the  rendition  of  the  verdict. 
Wassum  V.  Feeney,  121  Mass.  93  ;  23  Am.  Rep.  258. 

§  2.  As  a  defense  upon  contracts  generally.  The  contracts  of  in- 
fants are  usually  divided  into  three  classes,  namely :  such  as  are  binding, 
such  as  are  void,  and  such  as  are  voidable  only.  The  distinctions  laid 
down  in  a  case  which  has  been  frequently  apj)roved,  are,  that  where 
the  court  can  pronounce  that  the  contract  is  for  the  benefit  of  the  in- 
fant, as  for  instance,  for  necessaries,  there  it  shall  bind  him ;  when  it 
can  pronounce  it  to  be  to  his  prejudice,  it  is  void ;  and  that  where  it  is 
of  an  uncertain  nature,  as  to  benefit  or  prejudice,  it  is  voidable  only, 
and  it  is  in  the  election  of  the  infant  to  affirm  it  or  not.  Keane  v. 
Boycott,  2  H.  Bl.  511.  And  see  Regina  v.  Lord,  12  Q.  B.  757 ;  Uni- 
ted States  V.  Bainlridge,  1  Mas.  (C.  C.)  82 ;  Wheaton  v.  East,  5  Yerg. 
(Tenn.)  41 ;  Cronise  v.  Clark,  4  Md.  Ch.  403 ;  2  Kent's  Com.  236 ; 
Bohinson  v.  Weeks,  56  Me.  102 ;  Monumental,  etc.,  Asso.  v.  Herman, 
33  Md.  128.  The  rule  that  the  court  or  the  jury  must  determine 
whetlier  the  contract  was  beneficial  or  prejudicial  to  the  infant,  and 
which  holds  the  contract  to  be  voidable  or  void,  according  to  the  result 
of  such  finding,  has,  however,  been  rejected  by  many  of  the  courts  in 
modern  times,  as  unsatisfactory  and  unsafe  in  its  application,  and  as 
often  contravening  the  principle  upon  which  it  was  founded,  namely : 
the  benefit  of  the  infant ;  and  they  hold  it  to  be  certainly  more  con- 
ducive to  his  benefit  to  afford  him  the  opportunity  of  affirming,  when 
of  age,  a  contract  which  he  may  determine  to  be  beneficial,  than  for 
the  court  or  jury  to  determine  this  question  for  him.  WeaA)er\.  Jones, 
24  Ala.  420,  424 ;  Cole  v.  Pennoyer,  14  111.  158  ;  Fonda  v.  Van  Home, 
15  Wend.  631,  635  ;  Slocum  v.  Hooker,  13  Barb.  536  ;  Breckenridge  v. 
Ormsly,  1  J.  J.  Marsh.  236  ;  Cummmgs  v.  Powell,  8  Tex.  80 ;  Boze- 
man  v.  Browning,  31  Ark.  365,  374.  From  the  numerous  decisions 
in  this  country,  the  following  definite  rule  has  been  deduced,  as  one 
that  is  subject  to  no  exceptions :  "  The  only  contract  binding  on  an  in- 
fant is  the  hnplied  contract  for  necessaries ;  the  only  act  which  he  is 
under  a  legal  incapacity  to  perform,  is  the  appointment  of  an  attorney; 
all  other  acts  and  contracts,  executed  or  executory,  are  voidable  or  con- 
firmable  by  him  at  his  election."  1  Am.  Lead.  Cas.  (5th  ed.)  300. 
And  see  Mustard  v.  Wohlford,  15  Gratt.  (Ya.)  329  ;  Hardy  v.  Waters, 
38  Me.  450  ;  Bryan  v.  Walton,  14  Ga.  185  ;  Yol.  5,  p.  61.  Even  a  power 
of  attorney  has  been  held  only  voidable.  Hastings  v.  Dollarhide,  24 
Cal.  195.     But  see  Cole  v.  Pennoyer,  14  111.  158_;  Philpot  v.  Bingham, 
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55  Ala.  435  ;  Knox  v.  Flack,  22  Penn.  St.  337,  hoMing  that  the  ap. 
pointment  of  an  attorney  bj  an  infant  is  absohitely  void.  See,  also, 
Fickler  v.  State,  18  Ind.  266 ;  Tucker  v.  Moreland,  10  Pet.  58.  In 
Dunton  v.  Brown,  31  Mich.  182,  it  is  said  that  only  such  agreements, 
as  are  not  possible  to  be  regarded  as  beneficial  to  the  infant,  are  null 
from  the  beginning.  And  it  is  there  held  that  an  infant's  partnership 
agreement  is  not  void,  but  voidable  merely.  See,  also,  Goode  v.  Har- 
rison, 5  B.  &  Aid.  147.  And  see  Yol.  5,  p.  61  et  seq.  In  Eiley  v. 
Mallory,  33  Conn.  201,  the  doctrine  stated  is,  that  an  infant  may  re- 
scind all  contracts  before  or  after  he  comes  of  age,  whether  they  are 
fair  or  not,  and  whether  executed  or  executor}'^,  except  contracts  for 
necessaries,  contracts  to  do  that  which  he  may  be  compelled  in  equity 
to  do,  and  contracts  which  he  has  so  enjoyed  that  the  other  party  can- 
not be  restored  to  his  original  position, 

§  3.  Contracts  for  services.  It  has  been  held  that  the  contract  of 
an  infant  in  binding  himself  an  apprentice,  being  an  act  manifestly 
for  his  benefit,  is  binding  in  law ;  and  when  bound,  he  cannot  dissolve 
the  relation.  King  v.  Arundel,  5  M.  &  S.  257 ;  Wood  v.  Fenmick,  10 
M.  &  W.  195  ;  Woodruff  v.  Logan,  6  Ark.  276.  He  may,  however, 
by  the  common  law,  set  up  his  infancy  as  a  defense  for  the  violation  of 
his  covenants  (  Whitley  v.  Loftus,  8  Mod.  190  ;  Ilarjper  v.  Gilbert,  5 
Cush.  417  ;  Blunt  v.  Melcher,  2  Mass.  228),  and,  in  this  country,  arti- 
cles of  apprenticeship,  except  by  force  of  some  statute,  are  generally 
deemed  voidable  at  the  election  of  the  minor.  See  Peters  v.  Lord,  18 
Conn.  337 ;  Harney  v.  Owen,  4  Blackf .  (Ind.)  338  ;  Clark  v.  Goddard, 
39  Ala.  164;  Handy  v.  Brown,  1  Cr.  (C.  C.)  610;  Nickerson  v. 
Easton,  12  Pick.  112.  See  Yol.  4,  p.  391  et  seq.  So,  a  contract  for 
labor  or  service  entered  into  by  an  infant  is  voidable  by  him  at  his 
election  {Lo/ngJiam  v.  The  State,  55  Ala.  114 ;  Francis  v.  Felmit,  4 
Dev.  &  Bat.  [No.  Car.]  498  ;  Yent  v.  Osgood,  19  Pick.  572),  and  if,  by  the 
terms  of  a  special  contract,  he  is  to  serve  for  a  certain  time  for  a  certain 
sum,  and  before  the  expiration  of  the  term  the  infant  leaves  without 
the  consent  or  fault  of  the  employer,  the  contract  is  avoided,  and  the 
infant  may  recover  on  an  implied  promise  the  value  of  his  services,  to 
be  detennined  by  the  benefit  and  injury  occasioned  by  him.  Thomas 
V.  Dike,  11  Yt.  273  ;  Hoxie  v.  Lincoln,  25  id.  206  ;  Lowe  v.  Sinklear. 
27  Mo.  308  ;  Ray  v.  Haines,  52  111.  485  ;  Dallas  v.  Llollingsworth,  3 
Ind.  537.  But  on  the  last  point  stated,  the  authorities  differ,  many  of 
the  cases  holding  that,  when  an  infant  has  legally  avoided  his  contract 
for  labor,  the  rights  of  the  parties  thereto  are  precisely  the  same  as  if  it 
had  never  been  made.  Rolnnson  v.  Weeks,  56  Me.  102.  Thus,  it  is 
held  that  where  a  minor,  who  agrees  to  work  for  a  manufacturing 
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company  six  months,  at  least,  and  to  give  no  less  than  two  weeks' 
notice  before  leaving,  but  does  leave  before  the  expiration  of  the  time, 
and  without  giving  such  notice,  he  is  not  liable  to  have  the  damages 
occasioned  thereby  deducted  from  what  he  would  otherwise  be  entitled 
to  recover  for  his  labor.  Derocher  v.  Continental  Milla^  58  Me.  217  J 
S.  C,  4  Am.  Kep.  286.     See  Yol.  5,  p.  62. 

Where  an  infant  is  taken  into  a  family,  it  is  always  the  presumption 
that  neither  its  support  nor  its  services  are  to  be  compensated  except 
as  the  one  compensates  the  other.  Thorp  v.  Bateraan,  37  Mich.  68. 
Thus,  where  an  infant,  whilst  out  of  place,  was  permitted  to  reside 
with  his  uncle,  and  during  such  time  was  provided  with  food  and 
clothing,  and  worked  in  the  same  way  as  the  children  of  the  family,  it 
was  held  that  the  law  did  not  imply  a  contract  to  j)ay  for  such  services 
of  the  infant.  Def ranee  v.  Austin^  9  Penn.  St,  309.  See,  also,  Moun- 
tam  V.  Fisher,  22  Wis.  93  ;  Wilhelm  v.  Eardman,  13  Md.  140.  Yol. 
3,  p.  584. 

A  contract  made  by  an  infant  to  work  a  certain  specified  time  with 
a  mechanic,  upon  the  consideration  of  the  latter's  boarding  and  clothing 
him,  and  learning  him  a  trade,  is  not  binding  upon  the  infant,  and  he 
may  at  any  time  leave  the  service,  provided  he  has  not  arrived  at  full 
age  and  confirmed  the  contract.  Francis  v.  Felmit,  4  Dev.  &  B.  (No. 
Car.)  L.  498.  So,  in  a  action  for  a  breach  of  contract  to  labor  for  the 
plaintiff  a  given  time  in  a  distant  State,  in  consideration  of  an  outfit 
furnished  by  the  plaintiff  to  the  defendant,  the  plea  of  infancy  is  a 
valid  one,  even  if  there  has  been  no  offer  to  restore  the  cost  of  the  out- 
fit.    Craighead  v.  Wells,  21  Mo.  404. 

And  it  is  held  that  bounty-money,  received  by  a  minor  upon  his  en- 
listment into  the  military  service  of  the  United  States,  is  a  gift  to  him, 
and  not  wages  ;  and  an  agreement  by  him  to  give  such  bounty  to  his 
father  or  master  for  permitting  him  to  enlist  is  voidable  by  such  minor 
on  the  ground  of  infancy.  Means  v.  Blchford,  55  Me.  528  ;  Holt  v. 
Holt,  59  id.  464 ;  Kelly  v.  Sprout,  97  Mass.  169.  See,  also,  CoMcjhey 
V.  Smith,  50  Barb.  351. 

§  4.  Contracts  for  necessaries.  It  is  a  well-established  doctrine 
that  contracts  for  "  necessaries "  are  binding  upon  an  infant  (Yol.  5, 
p.  63)  ;  but,  even  upon  such  contracts,  only  the  value  of  the  articles  fur- 
nished can  be  recovered.  Hyer  v.  Hyatt,  3  Cr.  (C.  C.)  276  ;  Par- 
sons V.  Keys,  43  Tex.  557.  And  all  the  authorities  concur  in  the  rule, 
that  if  an  infant  live  with  his  parent  or  guardian,  who  duly  cares  and 
provides  for  him,  he  cannot  bind  himself  for  necessaries.  See  Yol.  5,  p. 
64 ;  Kraker  v.  By  rum,  12  Rich.  (So.  Car.)  Eq.  163  ;  Wailing  v.  Toll,  9 
Johns.  141 ;  Guthrie  v.  Murphy,  4  Watts  (Penn.),  80.  Nor  is  he  liable 
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for  necessaries  merely  because  his  father  is  poor  and  nnable  liimself  to 
pay  for  them.  Iloyt  v.  Caseij,  114  Mass.  397 ;  S.  C,  19  Am.  Rep.  371. 
The  principle  underlying  the  decisions  is,  that  the  control  of  the 
parent,  or  of  the  guardian  who  occupies  the  place  of  the  parent,  over 
the  minor,  is  indispensable  to  the  good  order  of  society,  and  cannot  be 
maintained  unless  it  is  exclusive  and  unquestionable.  The  infant  can- 
not, of  course,  be  permitted  to  judge  for  himself,  for  this  would  be  to 
do  away  with  the  very  object  had  in  view  by  the  appointment  of  guard- 
ians. ISTor  can  it  make  any  difference  that  the  person  who  deals  with 
the  infant  is  not  aware  of  the  fact  that  he  was  an  infant  and  had  a 
guardian.  It  is  his  duty  to  inquire.  Id. ;  Charters  v.  Bayntun^  7  Car. 
&  P.  52  ;  Cook  v.  Deaton,  3  id.  111.  And  the  very  fact  that  an  infant 
has  an  ample  estate  is  a  strong  reason  for  adhering  to  the  general  rule 
above  stated ;  for  it  is  precisely  in  such  cases  that  the  infant  stands 
most  in  need  of  its  protection  from  his  own  thoughtless  improvidence. 
Rivers  v.  Gregg,  5  Rich.  (So.  Car.)  Eq.  271 ;  Kline  v.  L*  Anioureux,  2 
Paige,  421 ;  mchol  v.  Steger,  2  Tenn.  Ch.  328.  But  if  one  fm-nish 
an  infant  with  necessaries,  and  also  other  articles,  not  necessary  under 
his  circumstances  and  condition,  he  is  not,  on  that  account,  precluded 
from  recovering  for  the  necessaries.  Bent  v.  Manning,  10  Yt.  225. 
And  an  infant  is  lial)le  for  money  paid  at  his  request,  to  satisfy  a  debt 
which  he  had  contracted  for  necessaries.  Swift  v.  Bennett,  10  Cush. 
436  ;  Randall  v.  Sweet,  1  Denio,  460.  As  to  what  are  "  necessaries  " 
for  which  an  infant  may  bind  himself  by  contract,  see  Yol.  5,  pp.  64,  65  ; 
id.,  pp.  528,  529.  It  has  been  thought  that  presents  to  one  who  eventually 
becomes  the  infant's  wife  are  necessaries.  Jennet  v.  Walker,  19  L.  T. 
(N.  S.)  398.  So,  an  infant  has  been  held  liable  for  a  wedding  suit  for 
himself.  Sams  v.  Stockton,  14  B.  Monr.  (Ivy.)  187.  But  he  is  not  liable 
for  necessaries  furnished  to  a  person  he  is  about  to  marry,  and  in  view 
of  that  marriage.  Turner  v.  Trishy,  1  Strange,  ]  68.  It  seems  that 
the  ordinary  fees  of  an  attorney  for  the  prosecution  of  an  infant's  rights 
to  property  will  not  generally  be  deemed  necessaries ;  but  such  serv- 
ices, where  requisite  for  the  personal  relief,  protection  and  support  of 
the  infant,  may  lawfully  be  contracted  for,  and  the  infant  will  be  bound 
in  law  to  pay  for  them.  See  Yol.  5,  p.  529.  Thus  it  was  held,  that  a 
female  infant  might  employ  an  attorney  to  prosecute  one  who  had  se- 
duced her,  and  would  be  bound  to  pay  him  for  his  services  and  expendi- 
tures. Munson  v.  Washhand,  31  Conn.  303.  So,  an  infant  is  liable  for 
necessaries,  for  services  of  an  attorney  rendered  in  defending  him  in  a 
bastardy  proceeding.  Barker  v.  Hibhard,  54  N.  H.  539  ;  S.  C,  20  Am. 
Rep.  160,  A  good  common  school  education  is  now  fully  recog 
nized  as  one  of  the  necessaries  for  an  infant.      RoA^mond  v.  Lo7jl,  10 
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Barb.  487;  Middlebury  College  v.  Chandler,  IC  Yt.  683.  But,  in  this 
country,  a  collegiate  education  is  not  ranked  among  the  necessaries,  for 
which  an  infant  can  render  himself  absolutely  liable  by  contract.  Id. 

While  infants  are  hable  for  necessaries,  they  are  not  liable  on  their 
contracts  for  a  price  certain,  or  on  a  bill  or  note  for  the  amount.  Ex- 
press contracts,  as  by  bond,  note,  or  account  stated,  fixing  prices  for 
necessaries,  are  not,  as  such,  binding,  and  cannot  be  enforced  without 
ratification.  Trueman  v.  Hurst,  1  Term  R.  40 ;  Cole  v.  Pennoyer,  14 
111.  158 ;  Beeler  v.  Young,  1  Bibb  (Ky.),  519 ;  Martin  v.  Gale,  L.  E., 
4  Ch.  Div.  428 ;  20  Eng.  Rep.  660 ;  1  Am.  Lead.  Cas.  (5th  ed.)  301. 
Whether  the  articles  purchased  were  necessaries,  and  whether  the  sum 
agreed  to  be  paid  was  a  fair  price,  are  questions  to  be  determined  by  the 
court.  Stone  v.  Dennison,  13  Pick.  1 ;  Fa7'sons  v.  Keys,  43  Tex.  557. 
And  see  Tupper  v.  Cadivell,  12  Mete.  559  ;  Stanton  v.  Willson,  3  Day 
(Conn,),  37;  Phelps  v.  Worcester,  11  N.  II.  51.  It  was,  however,  held 
in  Pubosey.  Wheddoti,  4  McCord  (So.  Car.),  221,  that  an  infant  can 
bind  himself  by  a  promissory  note,  for  necessaries.  So,  an  infant  was 
held  to  be  responsible  on  an  account  stated,  in  Williams  v.  Moor,  11 
M.  &  W.  256. 

§  5.  Contracts  by  negotiable  instruments,  etc.  The  tendency  of 
modern  decisions  is  undoubtedly  in  favor  of  the  reasonableness  and 
policy  of  a  very  liberal  extension  of  the  rule,  that  the  acts  and  contracts 
of  infants  should  be  deemed  voidable  only,  and  subject  to  their  election 
when  they  become  of  age,  either  to  affirm  or  disallow  them.  See  ante, 
p.  131,  §  2.  Thus,  it  is  now  well  settled  that  the  negotiable  note  of  an 
infant  is  not  void,  but  voidable  only.  Goodsell  v.  Myers,  3  Wend. 
479 ;  Best  v.  Givens,  3  B.  Monr.  (Ky.)  72 ;  Yming  v.  Bell,  1  Cr.  (C. 
C.)  342 ;  Wright  v.  Steele,  2  N.  H.  51 ;  Vol.  5,  p.  m.  An  infant  may 
make  or  indorse  a  promissory  note  or  bill  of  exchange,  and,  as  to  him, 
the  note  in  the  one  case  and  the  indorsement  in  the  other  will  not  be 
void,  but  voidable  at  his  election  {Hardy  v.  Waters,  38  Me.  450; 
Nightingale  v.  Withington,  15  Mass.  272  ;  Slocum  v.  Hooker,  13  Barb. 
536) ;  and  such  is  now  the  general  rule  as  to  all  his  parol  contracts.  Id. 
And  see  Lumsderi's  Case,  L.  R.,  4  Ch.  App.  31.  And  not  only  so, 
but  bonds  and  other  sealed  instruments  are  now  considered  as  governed 
by  the  same  rule  as  simple  contracts  ;  and  if  not  manifestly  of  a  preju- 
dicial character  they  are  not  void,  but  voidable  {Ridgeley  v.  Crandall^ 
4  Md.  435 ;  Keil  v.  Healey,  84  111.  104  ;  25  Am.  Rep.  434 ;  Irvine  v. 
Irvine,  9  Wall.  617;  Wellborn  v.  Rogers,  24  Ga.  558;  Cummings  v. 
Poivell,  8  Tex.  80;  Phillips  v.  Green,  5  T.  B.  Monr.  [Ky.]  344 ;  W/iea- 
ton  V.  East,  5  Yerg.  [Tenn.]  41 ;  Jenkins  v.  Jenkins,  12  Iowa,  195  ,* 
Harrod  v.  Myers,  21  Ark.  592;  Chapman  v.  Chapman,  13  Ind.  396; 
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Cook  v.  Toumhs^ZQ  Miss.  685);  so  held,  of  a  bond  for  t"V.  given 
by  an  infant  {Bozeman  v.  Browning,  31  Ark,  364;  Mustard  v. 
Wohlford,  15  Gratt.  329 ;  Weaver  v.  Jones,  21  Ala.  420)  ;  so  of 
a  mortgage  made  by  an  infant.  State  v.  Plaisted,  43  N.  H.  413  ; 
Palmer  v.  Miller,  25  Barb.  399.  But  see  Adams  v.  Ross,  30 
N.  J.  Law,  505.  And  leases  to  infants  are  held  to  be  only  voida- 
ble. Baxter  v.  Bush,  29  Yt.  465 ;  Griffith  v.  Schwenderman,  27 
Mo.  412.  So,  of  the  recognizance  of  an  infant.  Patchin  v.  Cromach, 
13  Yt.  330 ;  State  v.  Weatherivax,  12  Kans.  463.  It  is,  however,  held 
that  the  deed  of  an  infant  feme  covert  is  void.  Schrader  v.  Decker,  9 
Penn.  St.  14 ;  Magee  v.  Welsh,  18  Cal.  155  ;  Mackey  v.  Proctor,  12  B. 
Monr.  (Ky.)  433.  But  see  Scott  v.  Buchanan,  11  Humph.  (Tenn.) 
468.  So,  it  may  be  deemed  pretty  well  settled  by  the  authorities,  that 
a  power  of  attorney  to  sell  lands,  a  warrant  of  attorney,  or  any  other 
creation  of  an  attorney,  by  an  infant,  is  absolutely  void.  Lawrence  v. 
McArter,  10  Ohio,  38 ;  Waples  v.  Hastings,  3  Harr.  (Del.)  403  ;  Knox 
V.  Flaclc,  22  Penn.  St.  337 ;  PhUpot  v.  Bingham,  55  Ala.  435.  But 
see  Hastings  v.  Dollarhide,  24  Cal.  195 ;  King  v.  Bellord,  32  L.  J. 
Ch.  646.  The  reason  assigned  is,  that  the  constituting  of  an  attorney  by 
one  whose  acts  are  in  their  nature  voidable,  is  repugnant  and  impossi- 
ble, for  it  is  imparting  a  right  which  the  principal  does  not  possess  — 
that  of  doing  valid  acts.  If  the  acts,  when  done,  remain  voidable,  at 
the  option  of  the  infant,  then  he  has  done,  through  the  agency  of  an- 
other, what  he  could  not  have  done  directly.  1  Am.  Lead.  Cas.  250 ; 
Armitage  v.  Widoe,  36  Mich.  124.  See  ante,  p.  131,  §  2.  And  it  is 
held  that  where  a  minor  has  not  reached  the  age  of  majority  in  the 
country  where  she  is  domiciled,  she  cannot  execute  a  power  of  attorney 
to  do  acts  in  a  State  or  country  where,  by  the  law^s  of  that  State,  a 
minor  obtains  her  majority  at  an  earlier  age.  Kohne's  Estate,  1  Pars. 
(Penn.)  399.  But  it  would  seem  that  an  authority  given  to  another  by 
an  infant,  otherwise  than  by  an  instrument  under  seal,  to  do  an  act 
which  the  infant  himself  might  do,  is  not  void.  Thus,  it  is  held  that 
an  infant  promisee  of  a  negotiable  note  may,  by  parol,  authorize  an- 
other to  transfer  such  note  by  indorsement  for  him,  and  the  transfer  so 
made  is  valid,  until  avoided.  Hardy  v.  Waters,  38  Me.  450.  And  see 
Hastings  v.  Dollarhide,  24  Cal.  195  ;  Whitney  v.  Dutch,  14  Mass.  457. 
But  see  Thomm  v.  Roberts,  16  M.  &  W.  778. 

An  assignment  for  the  benefit  of  creditors  made  by  copartners  is  not 
fraudulent  and  void  in  law,  because  one  of  the  assignors  is  an  infant. 
TaUs  V.  Lyon,  61  N.  Y.  (16  Sick.)  344  ;  reversing  S.  C,  61  Barb.  205. 
An  assignment  by  an  infant  for  the  benefit  of  creditors,  if  not  entirely 
valid,  is  at  the  most  only  voidable.     Soper  v.  Fry,  37  Mich.  236. 
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A  single  bill  —  that  is,  a  bond  without  a  condition  —  made  by  an  in- 
fant, although  the  consideration  be  something  else  than  necessaries,  is 
voidable  merely,  and  may  be  ratified  by  him  after  he  obtains  his  ma- 
jority, so  as  to  entitle  the  payee  to  maintain  an  action  thereon.  Fant 
V,  Oathcart,  8  Fla.  725.  So,  if  an  infant  receives  a  sum  of  money,  and 
covenants  to  pay  it  over  in  specified  amounts  to  particular  persons  in 
another  State,  the  covenant  is  voidable  merely,  and  not  void.  Such 
contract  is  not  necessarily  prejudicial  to  the  infant,  nor  does  he  thereby 
subject  himself  to  damages,  or  a  breach  of  trust  in  respect  of  a  third 
person.      West  v.  Penny,  16  id.  186. 

An  exchange  of  property  made  by  a  minor  is  voidable.  Williams 
V.  Brown,  31:  Me.  594 ;  Grace  v.  Hale,  2  Humph.  (Tenn.)  27.  And, 
in  general,  infants  may  avoid  the  sale  of  their  chattels,  or  lands,  or  any 
contract  or  agreement  to  surrender  or  release  their  rights,  for  which 
they  are  entitled  to  an  equivalent.  Baker  v.  Lovett,  6  Mass.  78 ; 
Bryan  v.  Walton,  14  Ga.  185.  But  an  infant  who  receives  property 
under  a  contract  of  sale  to  him,  and  then  surrenders  it  to  the  seller,  in- 
tending to  give  up  all  his  interest  in  it,  cannot  afterward  avoid  such 
surrender,  and  retake  the  property  from  the  possession  of  the  seller. 
Edgerton  v.  Wolf,  6  Gray,  453.  And  where  lands  are  purchased  by  a 
firm,  one  of  the  members  of  which  is  a  minor,  he  cannot  recover  back 
from  the  vendor  his  share  of  the  purchase-money  paid,  as  the  contract 
is  binding  on  his  copartners  who  had  a  right  to  control  the  funds  of 
the  firm.  Sadler  v.  Robinson,  2  Stew.  (Ala.)  520.  But  it  has  been 
held  that  infancy  is  an  available  defense  in  an  action  upon  contract, 
brought  to  enforce  a  joint  liability  against  the  infant  as  a  secret  part- 
ner.     Vinsen  v.  Lookard,  7  Bush  (Ky.),  458. 

An  infant  is  not  liable  to  an  action  for  a  breach  of  promise  of  mar- 
riage, though  he  may  maintain  the  action.  Vol.  1,  p.  727 ;  Frost  v. 
Vought,  37  Mich.  65,  But  executed  contracts  of  marriage  are  binding 
upon  an  infant.  By  the  common  law,  the  age  of  consent,  at  which  the 
contract  of  marriage  may  be  made,  is  fourteen  years  in  a  male,  and 
twelve  in  a  female,  and  a  marriage  entered  into  after  that  age,  and 
before  majority,  is  valid,  and  cannot  be  avoided.  Parton  v.  Hervey,  1 
Gray,  119 ;  1  Story  on  Contracts,  §  124,  See  Beggs  v.  State,  55  Ala. 
108 ;  May  v.  State,  id.  164.  And  a  husband,  though  an  infant,  is 
liable  for  debts  contracted  by  his  wife  before  marriage.  Butler  v. 
Brech,  7  Mete.  (Mass.)  164. 

§  6.  Confirmation  upon  full  age.    See  Yol.  5,  pp.  67-70.  A  void 

contract  is,  of  course,  incapable  of  ratification,  since  no   promise  can 

ever  revive  that  which  never  had  an  existence.     But  the  contracts  of 

an  infant  which  are  merely  voidable  may  be  confirmed  or  ratified  by 

Vol.  YIL— 18 
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sucli  infant  after  be  becomes  of  age,  witbout  any  new  consideration. 
Shmjyshire  v.  Burns,  46  Ala.  108  ;  Chandler  v.  Sinimons,  97  Mass. 
512  ;  Grant  v.  Beard,  50  N.  II.  129  ;  Henry  v.  Boot,  33  N.  Y.  (6  Tiff.) 
526.  And  all  tbat  is  necessary  is  tbat  tbe  infant,  after  attaining  bis 
majority,  sbould  expressly  agree  to  ratify  bis  contract  by  words,  oral 
or  in  writing,  or  by  acts  wbicb  import  a  recognition  and  a  confirmation 
of  bis  promise.  Id.;  Boody  v.  MoKenney,  23  Me.  ^Yi',  Proctor  v. 
Sears,  4  Allen,  95 ;  DidMn,  etc..  Railway  v.  Black,  8  Excb.  181 ; 
Mawson  v.  Blane,  10  id.  206.  But  a  ratification  of  an  infant's  con- 
tract sbould  be  sometbing  more  tban  a  mere  admission  to  a  stranger 
tbat  sucb  a  contract  existed  ;  tbere  sbould  be  a  promise  to  a  party  in 
interest  or  to  bis  agent,  or  at  least  an  explicit  admission  of  an  existing 
liability,  from  wbicb  a  promise  is  implied.  Goodsell  v.  Myers,  3  Wend. 
479  ;  Orvis  v.  Kimball,  3  N.  H.  314.  See,  also,  Th/rupp  v.  Fielder., 
2  Esp.  628 ;  Wilcox  v.  Roath,  12  Conn.  550 ;  Alexander  v.  Ilutche- 
son,  2  Hawks  (No.  Car.),  535 ;  Rowe  v.  Jlopwood,  L.  R.,  4  Q.  B.  1 ; 
Tobey  v.  Wood,  123  Mass.  88 ;  25  Am.  Eep.  27.  So,  tbe  promise  must  be 
made  voluntaril}'^  and  freely,  and  if  obtained  by  fraud,  or  duress,  or  fear, 
it  is  void  {Hariner  v.  Killing,  5  Esp.  102  ;  Brooke  v.  Gaily,  2  Atk.  34), 
and  tbe  promise  must  be  tbat  tbe  infant  bimself  will  pay,  and  not  tbat 
some  otber  person  will.  Mawson  v.  Blane,  10  Excb.  206.  Tbe  validity 
of  a  promise  by  an  adult  to  pay  a  debt  incurred  by  bim  during  bis 
minority,  is  not,  bowever,  affected  by  tbe  fact  tbat  at  tbe  time  of 
making  tbe  promise  be  believed  bimself  legally  liable  to  pay  tbe  debt 
{Morse  v.  WTieeler,  4  Allen,  570 ;  Ring  v.  Jamison,  QQ  Mo.  424),  or 
by  tbe  fact  tbat  during  bis  minority  bis  guardian  kept  bim  supplied 
with  all  necessaries.  Id.  But  in  some  of  tbe  cases,  it  lias  been  tbougbt 
tbat  tbe  promise  must  be  made  witb  a  knowledge  on  tbe  part  of  tbe 
infant,  tbat  be  is  not  legally  liable  upon  bis  contract.  See  Ordinary 
V.  Wherry,  1  Bailey  (So.  Car.),  28;  Hinely  v.  Margaritz,  3  Penn.  St. 
428  ;  Korris  v.  Vance,  3  Eicb.  (So.  Car.)  164  ;  Petty  v.  Roberts,  7  Busb 
(Ky.),  410. 

If  tbe  contract  be  executed,  any  sligbt  acknowledgment  of  liability 
or  admission  of  tbe  contract  is  deemed  a  sufficient  ratification.  Cheshire 
V.  Barrett,  4  McCord  (So.  Car.),  241.  Tbus,  wbere  an  infant  took  a 
deed  of  land,  and  executed  at  tbe  same  time  a  mortgage  tbereof  for  part 
of  tbe  purcbase-money,  and  after  coming  of  age  conveyed  tbe  land  witb 
warranty,  it  was  beld  tbat  tbis  was  an  affirmance  of  tbe  wbole  transac- 
tion, and  tbat  tbe  mortgage  was  a  legal  cbarge  upon  tbe  land,  in  tbe 
bands  of  tbe  purchasers.  Lynde  v.  Budd,  2  Paige,  191 ;  Boston  Bank 
v.  Chamberlin,  15  Mass.  220.  See  Middleton  v.  Hoge,  5  Busb  (Ky.), 
478.     So,  if  an  infant,  after  attaining  bis  majority,  redeliver  bis  deed 
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made  in  infancy,  it  would  be  a  ratification.  Damdson  v.  Young,  38 
111.  145.  And  mere  acquiescence  or  silence  affords  a  conclusive  pre- 
sumption of  ratification,  if  it  be  susc'C]>tible  of  such  an  interpretation. 
Lawson  v.  Lovejoy,  8  Me.  405 ;  Goode  v.  Harrison,  5  B.  tfc;  Aid.  147 ; 
Richardson  v.  Boright,  9  Vt.  368.  Thus,  an  infant,  acquiescing  in 
the  settlement  of  boundaries,  after  he  became  of  age,  would  be  bound 
by  it.  Brown  v.  Caldwell,  10  Serg.  &  R.  (Penn.)  114,  And  leases  by  a 
guardian  which  endure  beyond  the  minority  of  the  ward,  are  not  void, 
but  only  voidable,  and  may  be  confirmed  by  his  acceptance  of  rent  ac- 
cruing after  he  comes  of  age.  Smith  v.  Loiv,  1  Atk.  489  ;  Story  v. 
Johnson,  2  Younge  &  Coll.  Exch.  586 ;  Barnaby  v.  Barnahy,  1  Pick. 
224;  Tluth  v.  Carondelet,  etc.,  E.  B.  Co.,  56  Mo.  202.  So,  a  partition 
by  an  infant,  even  if  unequal,  is  only  voidable  by  him  when  he  comes  of 
age,  and  not  void ;  and  if  he  take  the  whole  profits  of  the  unequal  part 
after  his  full  age,  the  partition  is  made  good  forever  (Co.  Litt.  ITl  h  / 
Johnston  V.  Furnier,  69  Penn.  St.  449),  and  so,  if  he  continues  in 
possession  of  land  received  in  exchange.  Id.  And  in  general,  where 
an  infant  has  purchased  real  estate,  and  har  taken  and  continued  in 
possession  after  becoming  of  full  age,  and  has  exercised  acts  of  owner- 
ship over  the  same,  he  will  be  deemed  to  have  ratified  the  contract  of 
purchase.  Dana  v.  Coomihs,  6  Me.  89  ;  Cheshire  v.  Barrett,  4  McCord 
(So.  Car.),  241 ;  Henry  v.  Root,  33  N.  Y,  (6  Tiff.)  526.  So,  if  an  infant 
buys  goods  on  credit,  and  retains  them  for  his  own  purposes,  for  an 
unreasonable  time  after  he  comes  of  age,  without  restoring  them  to 
the  seller,  or  giving  him  notice  of  an  intention  to  avoid  the  contract,  it 
operates  as  a  ratification  of  the  contract,  and  renders  the  buyer  liable 
in  an  action  for  the  price  of  the  goods.  Boody  v.  McKenney,  23  Me. 
61 Y;  Aldrich  v.  Grimes,  10  N.  H.  194;  Boy  den  v.  Boy  den,  9  Mete. 
519  ;  Ludwig  Y .  Stewart,  32  Mich.  27,  30.  What  is  a  reasonable  time  for 
an  infant,  on  coming  of  age,  to  elect  to  confirm  or  avoid  acts  done 
during  minority,  must  be  determined  in  view  of  the  particular  circum- 
stances presented  in  the  given  case.  Thom^json  v.  Strickland,  52  Miss. 
574. 

Where,  in  a  suit  on  a  promissory  note  executed  by  the  defendant 
before  he  became  of  age,  his  infancy  was  pleaded  as  a  defense,  and 
there  was  evidence  tending  to  show  that  the  note  was  given  as  a  part 
of  the  consideration  upon  an  agreement  for  the  purchase  of  property, 
it  was  held  that  the  plaintiff  might  prove  a  ratification  of  the  note,  by 
introducing  the  deed  conveying  the  property  to  the  defendant  after  he 
became  of  age,  and  also  show  that  he  afterward  mortgaged  the  same 
property.     Montgomery  v.  WJiitheck,  23  Minn.  172. 

Declarations  by  an  infant,  after  he  becomes  of  age,  of  his  intention 
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to  pay  a  note,  accompanied  with  his  authorizing  an  agent  to  pay  it, 
are  lield  to  be  a  sufficient  confirmation  to  bind  him,  although  the  agent 
has  done  nothing  in  regard  to  the  matter.  Orvis  v.  Kimball,  3  N.  H. 
314.  See,  also,  Hunt  v.  Massey,  3  Nev.  &  M.  109 ;  S.  C,  5  B.  &  Ad. 
902. 

It  has  been  held  that  an  executor  or  administrator  may  ratify  the  con- 
tract of  his  intestate  made  during  his  infancy,  although  the  intestate 
died  before  he  attained  his  majority ;  and  such  ratification  will  be  obli- 
gatory, though  it  was  verbally  made,  without  any  new  consideration 
{Jefford  V.  Ringgold,  6  Ala.  544),  and  that  any  acts  which  will  amount 
to  ratification  by  an  infant  himself  will  amomit  to  a  ratification  after 
his  death  by  his  administrator  or  executor.  Shropshire  v.  Burns, 
46  id.  108.     But  see  Counts  v.  Bates,  Harp.  (So.  Car.)  464. 

§  7.  What  not  a  conflrmatioii.  A  voidable  contract  of  an  infant 
cannot,  after  his  coming  of  age,  be  ratified  by  a  mere  acknowledg- 
ment of  the  debt.  Such,  at  least,  is  the  rule  applicable  to  his  executory 
contracts.  Dunlap  v.  Hales,  2  Jones'  (No.  Car.)  L.  381 ;  Conklin  v. 
Oghorn,  7  Ind.  553  ;  Bank  of  Silver  Creek  v.  Browning,  16  Abb.  Pr. 
(N,  Y.)  272.  And  see  ante,  p.  137,  §  6.  And  where  a  debt  contracted 
during  infancy  was  paid  in  part  by  the  infant  after  coming  of  age,  it 
was  held  not  to  be  a  sufficient  confirmation,  although  it  was  an  ex- 
plicit acknowledgment  of  indebtedness.  Thrujpp  v.  Fielder,  2  Esp. 
628.  See,  also,  Rollins  v.  Eaton,  10  N.  H.  561.  So  where  a  defend- 
ant, in  conversation  concerning  a  note  made  by  him  during  infancy,  said 
he  owed  the  plaintiff,  but  was  unable  to  pay  him,  and  that  he  would 
endeavor  to  procure  his  brother  to  be  bound  with  him,  this  was  held 
to  be  no  ratification  of  his  contract  made  during  infancy.  Ford  v. 
FUllixjs,  1  Pick.  202.  See,  also,  Hoit  v.  Underhill,  9  N.  H.  436 ; 
Bigelow  v.  Grannis,  2  Hill,  120.  And  where  an  infant  contracted  a 
debt,  which,  after  he  had  attained  majority,  he  promised  to  pay  "  as 
fast  as  he  got  able,"  it  was  held  that  this  promise  availed  nothing  with- 
out proof  of  ability  to  pay.  Chandler  v.  Glover,  32  Penn.  St.  509. 
See  Thompson  v.  Lay,  4  Pick.  47.  And  mere  declarations,  or  a  prom- 
ise upon  a  contingency  to  make  a  deed  of  affirmance,  will  not  ratify 
and  confirm  the  deed  of  an  infant.  Cla/morgan  v.  Lame,  9  Mo.  446. 
And  see  Somes  v.  Brewer,  2  Pick.  199 ;  Hea/rborn  v.  Eastma/n,  4  N. 
H.  441 ;  Tucker  v.  Moreland.  10  Pet.  75.  But  see  Wheaton  v.  East, 
5  Yerg.  (Tenn.)  41. 

If  an  infant  gives  ais  promissory  note  for  the  price  of  goods  bought 
by  him,  and  afterward  assigns  them  to  secure  the  payment  of  another 
debt,  the  retaining  of  the  goods  by  the  minor  to  sell  for  the  assignee, 
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tiTitil  he  becomes  of  age,  will  not  deprive  him  of  the  right  to  set  up  in- 
fancy in  defense  to  the  note.     Thing  v.  Lihhey,  16  Me.  55. 

So  where  an  infant  purchases  lands,  and  subsequently,  but  before  his 
majority,  sells  the  land,  his  retention  of  the  proceeds  of  such  sale  after 
he  comes  of  age  is  not  such  an  affirmance  of  his  contract,  as  to  render 
valid  against  him  an  obligation  given  by  him  as  a  consideration  fc^r  the 
land.  Walsh  v.  Powers,  43  N.  Y.  (4  Hand)  23 ;  S.  C,  3  Am.  Rep. 
654.     See  Weed  v.  Beehe,  21  Yt.  495. 

An  infant  cannot  empower  an  agent  or  attorney  to  act  for  him 
{Fonda  v.  Van  Home,  15  Wend.  631 ;  La/wrence  v.  McArter,  10  Ohio, 
37;  Trueblood  Y.  Trueblood,  8  Ind.  195) ;  and,  therefore,  an  infant 
after  ariving  at  full  age,  cannot  give  validity  to  the  act  of  a  person  ap- 
pointed by  him  during  minority,  as  such,  by  ratifying  it.  Id. ;  Armi- 
tage  v.  Widoe,  36  Mich.  124.     See  ante,  pp.  131, 135,  §§  2,  5. 

The  ground  upon  which  the  retention  and  use  by  a  defendant,  after 
he  becomes  of  age,  of  property  bought  while  he  was  an  infant,  are  held 
to  be  an  affinnance  of  the  contract  of  purchase,  is,  that  these  acts  show 
a  promise  or  undertaking  to  perform  it  after  his  incapacity  to  make 
contracts  is  removed.  See  a7ite,  p.  137,  §  6.  Where  an  action  was 
brought  to  recover  the  price  of  goods  sold  to  a  firm,  one  member  of 
which  was  an  infant  at  the  time  of  the  sale,  it  appeared  that  the  action 
was  brought  before  the  infant  became  of  age,  and  that  a  portion  of  tlie 
goods  sold  were  attached  upon  the  writ  among  other  goods ;  that  the 
attached  goods  were  sold  at  auction  by  consent  of  all  parties,  and  were 
bid  off  by  the  grandfather  and  guardian  of  the  infant ;  that  the  infant 
after  becoming  of  age  purchased  the  goods  from  his  grandfather,  and 
afterward  used  and  sold  them  for  his  sole  benefit.  Upon  this  state  of 
facts  it  was  held  that  the  jury  would  not  be  warranted  in  finding  that 
the  infant  after  he  became  of  age  intended  to  ratify  the  original  contract. 
Todd  V.  Clapp,  118  Mass.  495. 

A  chattel  mortgage,  given  by  an  infant  to  secure  the  payment  of 
money  borrowed  for  a  business  enterprise,  is,  so  far  as  the  right  to  en- 
force it  by  taking  possession  and  making  sale  is  concerned,  only  an 
executory  contract,  and,  whether  absolutely  void  or  only  voidable,  can- 
not be  made  binding  by  any  act  of  affirmance  while  the  infancy  con- 
tinues.    Ludwig  v.  Stewart,  32  Mich.  30. 

§  8.  Disafflrmance  of  contract.  An  infant  ma}',  in  general,  not 
only  refuse  performance  of  his  executory  contracts  during  his  infancy, 
but  he  may  disaffirm  them  when  he  arrives  at  age,  leaving  the  other 
party  wholly  without  remedy.  Shipman  v.  Horton,  17  Conn.  481  ; 
Bedlnger  v.  Whartoii,  27  Gratt.  857;  Heath  v.  West,  26  N.  H.  191  ; 
Grace  v.  Hale,  2  Humph.  (Tenn.)  27;  Knox  v.  Flack,  22  Penn.  St. 
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337  ;  1  Story  on  Cont.,  §  104,  And  even  where  the  contract  is  exe^ 
en  ted,  he  may  ordinarily  disaffirm  it  at  any  time,  and  may  recover  for 
what  he  has  done  or  paid  under  it,  provided  he  restore,  or  account  for, 
what  he  has  received  under  the  contract.  Taft  v.  Pike^  14  Vt.  405  ; 
Judkins  v.  Walker^  17  Me.  38 ;  Stout  v.  Merrill,  35  Iowa,  47 ;  Bailey 
V.  Barnherger,  11  B.  Monr.  (Ky.)  113;  Carpenter  v.  Carpenter,  45 
Ind.  142  ;  Kilgore  v.  Jordan,  17  Tex.  341 ;  Bartliolotnew  v.  Finne 
more,  17  Barb.  428  ;  Locke  v.  Smith,  41  N.  H.  346  ;  Heath  v.  Stevens- 
48  id.  251.  Where  the  contract  of  the  infant  was  executed  before  he 
became  of  age,  and  the  nature  of  the  case  is  such  that  he  cannot  restore 
in  specie  what  he  received  under  the  contract,  tliis  does  not  prevent 
him  from  recovering  what  he  paid,  or  for  what  he  did,  by  allowing  for 
the  amount  and  value  of  wliat  he  received.  Id.  And  it  is  held  that  an 
infant  may  avoid  his  assignment  without  tendering  the  consideration 
received.  BrlggsY.  McCdbe,  27  Ind.  327.  It  has  likewise  been  held 
that,  where  the  infant  has  consumed  the  consideration  given  for  his 
deed  of  certain  land,  restitution  of  the  amount  cannot  be  required  as  a 
condition  of  his  disaffirmance  of  his  conveyance.  Green  v.  Green,  7 
Hun  {N.  Y.),  492 ;  S.  C.  affirmed,  69  N.  Y.  (24  Sick.)  553  ;  25  Am.  Rep. 
233 ;  Miles  v.  Lingerman,  24  Ind.  385.  It  is  only  when  an  infant,  on 
disaffirming  a  contract,  then  still  has  the  consideration,  that  he  is  com- 
pelled to  return  it.  Dill  v.  Bowen,  54  Ind.  205.  See,  also,  Bartlett  v. 
Drake,  100  Mass.  176 ;  Walsh  v.  Young,  110  id.  399;  Mustards. 
Wohlford,  15  Gratt.  (Ya.)  329  ;  Bedinger  v.  Wharton,  27  id.  857.  But 
see  Stuart  v.  Baker,  17  Tex.  417 ;  Pursley  v.  Uays.^  17  Iowa,  311. 
But  where  a  contract  has  been  fully  executed,  and  it  appears  that  it  was 
advantageous  to  the  infant,  and  was  entered  into  in  good  faith,  the  infant 
cannot  disaffirm  the  contract,  unless  he  can  place  the  other  party  in  statu 
quo.  Thus,  an  infant,  in  consideration  of  an  outfit  to  enable  him  to  go  to 
California,  agreed,  with  the  assent  of  his  father,  to  give  the  party  fur- 
nishing the  outfit  one-third  of  all  the  avails  of  his  labor  during  his 
absence,  which  he  afterward  sent  accordingly.  The  jury  havnng  found 
that  the  agreement  was  fairly  made,  and  for  a  valuable  consideration, 
and  beneficial  to  the  infant,  it  was  held  that  he  could  not  rescind  the 
agreement  and  recover  back  the  amount  so  sent,  deducting  the  amount 
of  the  outfit  and  any  other  money  expended  for  him  by  the  other  party 
in  pursuance  of  the  agreement.  Breed  v.  Judd,  1  Gray,  455.  So,  it 
is  held  that  money  belonging  to  an  infant,  and  received  from  him  by 
his  brother,  with  directions  to  use  it  for  the  support  of  their  parents, 
if  necessary,  and  so  used  by  the  brother  before  any  revocation  of  the 
direction,  cannot  be   recovered   by  the  infant  upon  his  coming  of  full 
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age,  Welch  V.  Welch,  103  Mass.  562.  See,  also,  WeeTcs  v.  Leighton,  5 
N.  H.  343  ;  Harney  v.  Owen,  4  Blackf.  (Ind.)  337. 

An  infant  may  disavow,  in  various  ways,  his  intention  of  carrying 
into  effect  a  contract  made  during  infancy.  See  ante,  p.  137,  §  6.  Any 
act  clearly  showing  an  intention  so  to  do  is  siifhcient.  Carr  v.  Clowjh, 
26  N.  II.  280  ;  Walker  v.  Ellis,  12  111.  470.  Thus,  he  may  enter 
upon  lands  sold  and  conveyed  by  him  when  under  age  {McGill  v. 
Woodwa/rd,  3  Brev.  [So.  Car.]  401 ;  Voorhies  v.  Voorhies,  24  Barb.  150) ; 
he  may,  when  he  comes  of  age,  convey  the  same  lands  to  another  (Id.  ; 
Prout  V.  Wiley,  28  Mich.  164) ;  or  he  may  leave  the  service  of  one  to 
whom  he  was  bound,  and  enter  the  service  of  another.  See  Qaffney  v. 
HoAjden,  110  Mass.  137  ;  14  Am.  Rep.  580 ;  Medhury  v.  Watrous,  7 
Hill,  110 ;  ante,  p.  140,  §  7.  So  an  infant,  who  had  taken  a  deed  of  land, 
and  given  his  note  for  the  purchase-money,  made  an  attempt  to  disaffirm 
the  contract  before  his  majority,  and  again  within  a  few  days  thereafter ; 
and,  upon  the  refusal  of  the  vendor  to  agree  thereto,  ofEered  to  give  him  a 
sum  of  money  together  with  the  improvements  erected  by  himself  on 
the  land,  by  way  of  compromise.  He  then  abandoned  the  premises, 
and  left  them  in  a  position  for  the  vendor  to  occupy  at  any  time  he  saw 
fit,  and  it  was  held  that  the  disaffirmance  was  sufficiently  speedy  and 
unequivocal  to  avoid  the  contract.     Baker  v.  Kennett,  54  Mo.  82. 

A  deed  or  a  contract  for  the  sale  of  land  executed  by  an  infant  is  not 
absolutely  void,  but  may  be  either  affirmed  or  avoided  at  his  pleasure, 
after  he  attains  his  majority.     Gillesjyie  v.  Bailey,  12  W.  Ya.  70. 

A  mortgage  of  personal  property  executed  by  an  infant  is  voidable 
at  his  election  at  any  time  before  he  comes  of  age,  and  within  a  reason- 
able time  thereafter,  and  is  avoided  by  any  act  which  evinces  that  pur- 
pose. And  it  is  held  that  an  unconditional  sale  and  delivery  of  the 
property  to  a  third  person  is  such  an  act.  Chapin  v.  Shafer,  49 
N.  Y.  (4  Sick.)  407 ;  Skinner  v.  Maxwell,  m  N.  C.  45  ;  State  v.  Plais- 
ted,  43  N.  H.  413.  And  on  the  question  as  to  the  disaffirmance  of  a 
mortgage  of  land,  executed  by  an  infant,  the  execution  by  the  infant, 
after  her  majority,  of  a  warranty  deed  of  the  same  land  to  a  person 
other  than  the  mortgagee,  was  held  to  be  a  sufficient  disaffirmance. 
Dixon  V.  Merritt,  21  Minn.  196. 

The  doctrine  has  been  asserted  in  some  of  the  cases,  that  an  infant 
is  bound  expressly  to  disaffirm  his  contract  within  a  reasonable  time 
after  coming  of  age,  and  that,  if  he  neglects  to  do  so,  his  silence  AviU 
operate  as  an  affirmance  of  his  contract.  See  Dublin,  etc. ,  Railway 
Co.  V.  Black,  S  Exch.  181 ;  Cork,  etc..  Railway  Co.  v.  Cazenove,  10  Q. 
B.  935;  Ehhetfs  Case,  L.  R.,  5  Ch.  App.  302;  In  re  Contract  Cor- 
poration, 7  id.  115  ;  Scott  v.  Buchanan,  11  Humph.  474 ;  Richardson 
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V.  Boright,  9  Yt.  368  ;  Kline  v.  Beebe,  6  Conn.  506 ;  Stuoker  v.  Yoder 
177 ;  ante,  p.  137,  §  6.  But  upon  the  question  of  the  affirmance  of  a 
deed  executed  during  minority,  by  mere  lapse  of  time,  or,  in  other 
words,  by  mere  silence  or  acquiescence  for  any  particular  period  of  time, 
after  the  minor  has  attained  his  majority,  the  great  weight  of  authority, 
both  English  and  American,  is  to  the  effect  that  such  delay  or  ac- 
quiescence, without  any  affirmative  act  indicating  an  intention  to  affirm, 
or  tending  to  mislead  the  grantee  into  a  belief  of  such  intention,  or 
any  circumstances  of  equitable  estoppel,  such  as  standing  by  and  seeing 
improvements  made  or  money  expended,  or  a  sale  of  the  property 
to  another,  without  asserting  his  claim,  will  not  operate  as  an  affirm- 
ance or  confirmation  of  the  deed  executed  during  minority,  nor  pre- 
vent the  minor  from  disaffirming  it  and  reclaiming  the  land  at  any 
time  allowed  him  by  the  statute  of  limitations  for  bringing  an  action. 
JProut  V.  Wiley,  28  Mich.  164  ;  Iluth  v.  Carondelet,  etc.,  Railway  Co., 
56  Mo.  202 ;  Eighley  v.  Barron,  49  Mo.  103  ;  Thomas  v.  Pullis,  56 
id.  211 ;  Boady  v.  McEenney,  23  Me.  517  ;  Green  v.  Green,  69  N.  Y. 
(24  Sick.)  553  ;  25  Am.  Rep.  233.  And,  in  general,  the  better  opinion 
would  seem  to  be  that  mere  inaction  can  never  be  construed  into  a 
ratification  of  the  contract  of  a  person's  minority,  unless,  after  arriving 
at  full  age,  he  shall  be  in  possession,  by  virtue  of  such  contract,  of  some- 
thing valuable,  the  retention  of  which  may  properly  be  regarded  as  an 
election  to  appropriate  the  results  of  the  contract  to  his  own  personal 
and  pecuniary  benefit.  N.  H.  Mut.  Fire  Ins.  Co.  v.  Noyes,  32  N.  H. 
345.     And  see  Irvine  v.  Irvine,  9  "Wall.  617 ;  ante,  p.  137,  §  6. 

The  rule  is  well  settled  in  Massachusetts,  that  where  the  considera- 
tion of  the  infant's  contract  has  been  lost  during  minority,  he  does  not 
lose  his  right  to  avoid  the  contract  without  making  restoration  {Bart- 
lett  V.  Brake,  100  Mass.  174  ;  1  Am.  Rep.  101 ;  Bassett  v.  Brown,  105 
id.  551) ;  but  this  rule  does  not  apply  to  a  settlement  made  by  an  infant 
partner  in  a  firm,  and  the  firm  cannot  maintain  an  action  on  the  claim 
without  first  offering  to  restore  what  the  infant  received.  Brown  v. 
Bartford Fire  Ins.  Co.,  117  id.  479. 

The  contract  of  an  infant  may  be  disaffirmed  or  avoided  by  those 
only,  besides  himself,  who  are  privy  in  blood  or  estate.  Nelson  v. 
Eaton,  1  Redf.  (IST.  Y.)  498  ;  Bozeman  v.  Browning,  31  Ark.  364. 

A  contract  between  a  minor  and  his  master,  whereby  the  former  paid 
his  bounty  money  to  the  latter  in  consideration  of  his  consent  to  the 
minor's  enlistment,  may,  after  the  minor's  decease,  intestate,  be  rescinded 
by  the  administrator  of  his  estate,  and  the  money  be  recovered  back. 
59  Me.  103. 

§  9.  infaucy  wheu  uo  defense  for  torts.     An  infant  is  Uable  for 
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a  tort  in  the  same  manner  as  an  adult.  Conway  v.  Reed,  QQ  Mo.  346. 
Infancy  cannot,  therefore,  be  pleaded  as  a  defense  to  actions  founded 
in  pure  tort.  Thus,  it  is  no  defense  to  a  suit  for  damages  occasioned 
by  an  assault  and  battery  {Peterson  v.  llaffner,  59  Ind.  130) ;  nor  to 
an  action  of  trover  or  trespass  for  the  unlawful  conversion  of  property. 
Baxter  v.  Bush,  29  Vt.  465  ;  Lewis  v.  Littlefield,  15  Me.  233 ;  Homer 
V.  Thwing,  3  Pick.  492 ;  Walker  v.  Davis,  1  Gray,  506.  So,  it  has 
been  held  that,  if  an  infant  makes  a  purchase  of  goods,  and  procures 
their  delivery  by  fraud,  he  will  be  liable  as  in  tort.  And  the  mere 
fact  that  he  made  the  contract,  and  by  fraudulent  means  obtained  pos- 
session of  the  property,  will  not  shield  him  from  liability  to  suit,  in 
case  or  in  trover.  Mathews  v.  Cowan,  59  111.  341.  So,  an  infant 
bailee  of  a  horse  is  held  liable  for  positive,  tortious,  willful  acts  causing 
injury  or  death  of  the  horse.  Burnard  v.  Haggis,  14  C.  B.  (N.  S.) 
45  ;  Eaton  v.  Hill,  50  N.  H.  235  ;  S.  C,  9  Am.  Rep.  189;  Towiie  v. 
Wiley,  23  Yt.  355 ;  Campbell  v.  Stakes,  2  Wend.  136.  And  it  has  been 
held  that  where  the  infant  elects  to  settle  such  liability  by  giving  his  note, 
he  will  be  liable  in  an  action  upon  the  note,  to  the  same  extent  that  he 
would  be  if  the  action  had  been  brought  upon  the  cause  of  action  which 
formed  the  consideration  for  the  note.  Bay  v.  Tubbs,  50  Yt.  688.  On 
the  other  hand,  it  is  held  that  an  infant  is  not  bound  by  a  note  given  in 
direct  settlement  of  a  tort.  Shaw  v.  Coffin,  58  Me.  256 ;  S.  C,  4  Am. 
Rep.  290.  In  the  same  case,  however,  an  infant  is  held  liable  in  assump- 
sit for  money  stolen,  and  for  the  proceeds  of  property  stolen  by  him,  and 
converted  into  money.  See,  also,  Howe  v.  Clarwey,  53  Me.  130 ; 
Walker  v.  Dams,  1  Gray,  506 ;  Elwell  v.  Martin,  32  Yt.  217. 

A  person  may  be  liable  for  prosecuting,  after  he  is  of  full  age,  a  vex- 
atious suit,  commenced  by  him  while  an  infant.  Sterling  v.  Adams, 
3  Day  (Conn.),  411.  But  an  infant  is  not  liable  for  the  malicious  pros- 
ecution of  a  suit  during  his  infancy,  in  his  name,  by  his  next  friend, 
which  was  brought  without  his  knowledge  or  authority,  even  if  he  ex- 
pressly assented  to  the  suit  after  he  had  knowledge  of  it.  Burnham 
V.  Seaverns,  101  Mass.  360. 

And  generally,  the  only  tortious  acts  for  which  an  infant  can  be  made 
responsible  are  those  committed  by  himself  or  under  his  immediate  in- 
spection and  express  direction,  and  not  those  committed  by  persons 
assuming  to  act  under  his  implied  authority.  He  cannot  legally  create 
an  agent.  Bohhins  v.  Mount,  33  How.  (N.  Y.)  24 ;  S.  C,  4  Robt. 
553. 

§  10.  When  a  defense  for  torts.  Where  the  substantive  ground  of 
the  action  is  contract,  as  well  as  where  the  contract  is  stated  as  induce- 
ment to  an  alleged  tort,  infancy  is  held  to  be  a  good  defense.  Wilt  v. 
YoL.  YIL— 19 
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Welsh,  6  Watts  (Penn.),  1 ;  Bewitt  v.  Warren,  10  Hun  (N.  T.),  560 
The  general  rule  is,  that  "  the  fraudulent  act  to  charge  the  infant  must 
be  wholly  tortious  ;  and  a  matter  arising  ex  contractu,  though  infected 
with  fraud,  cannot  be  changed  into  a  tort  in  order  to  charge  him  in 
trover  or  case  by  a  change  of  the  form  of  action."  2  Kent's  Com.  241. 
In  an  action  for  the  price  of  goods  sold  and  dehvered  to  an  infant,  it 
was  held  that  he  could  not  be  made  liable  by  reason  of  fraudulent  rep- 
resentations as  to  his  credit.  Studwell  v.  Shapter,  54  N.  Y.  (9  Sick.) 
249.  And  see  Kohhe  v.  Price,  14  Hun  (N.  Y.),  55.  So,  infancy  is  a 
good  defense  to  an  action  on  the  case  for  deceit  and  false  warranty  in 
the  sale  of  goods  {Prescott  v.  Norris,  32  N.  H.  101 ;  Morrill  v.  Aden, 
19  Yt,  505) ;  or  to  an  action  on  the  case  for  false  and  fraudulent  repre- 
sentations by  a  vendor  or  pledgor  as  to  his  ownership  of  property  sold 
or  pledged.  Poran  v.  SmitTi,  49  Yt.  353.  An  action  on  the  case  for 
deceit  in  the  sale  of  a  horse  cannot  be  sustained  against  an  infant ;  nor 
would  the  fact  that  the  deceit  consisted  of  a  concealment  of  the  truth 
distinguish  the  case  from  one  in  which  the  falsehood  was  distinctly 
affirmed  in  words ;  nor  would  the  plaintiff's  cause  of  action  derive  any 
additional  strength  from  the  fact  that  he  oflEered  to  return  the  horse  and 
receive  back  the  purchase-money.  Gilson  v.  Spear,  38  Yt.  311.  And 
see  Green  v.  Greenbanh,  2  Marsh.  485  ;  4  Eng.  Com.  L.  375  ;  Bartlett 
V.  Wells,  1  B.  &  Sm.  836 ;  Price  v.  Eewett,  8  Exch.  146 ;  Liverpool, 
etc.,  Asso.  V.  Fairhurst,  9  id.  422 ;  De  Boo  v.  Foster,  12  J.  Scott  (N. 
S.),  272.  And  although,  as  seen  in  the  preceding  section,  an  infant 
bailee  is  liable  for  positive  tortious  acts  willfully  committed,  whereby 
the  horse  is  injured  or  killed,  yet,  for  a  mere  breach  of  contract,  as  a 
failure  to  drive  the  horse  skillfully,  the  infant  cannot  be  made  liable  by 
changing  the  form  of  action  to  tort.  It  is  therefore  held  that,  in  an 
action  on  the  case  against  an  infant  bailee  for  his  positive  tortious  act 
by  which  the  thing  bailed  is  injured  or  destroyed,  the  character  of  the 
act  should  be  stated  in  the  declaration,  in  order  that  it  may  be  seen  to  be 
such  a  tort  as  amounted  to  a  disaffirmance  of  the  contract  of  bailment. 
Eaton  V.  Hill,  50  N.  H.  235 ;  S.  C,  9  Am.  Kep.  189. 

After  considerable  conflict  on  the  point,  it  may  now  be  deemed  set- 
tled that  a  defendant  is  not  estopped  from  setting  up  infancy  as  a  defense 
to  a  contract,  by  his  fraudulent  representations  that  he  was  of  full  age, 
even  if  an  action  in  tort  for  the  deceit  can  be  maintained.  Burley  v. 
Russell,  10  N.  H.  184;  Prescott  v.  Norris,  32  id.  101  ;  Merriam  v. 
Cunningham,  11  Cush.  40  ;  Brown  v.  McCune,  5  Sandf.  (N.  Y.)  225 ; 
Cam,nam  v.  Fa/rmer,  3  Exch.  698.  But  see  Kilgore  v.  Jordan,  17  Tex. 
341 ;  Keen  v.  Coleman,  39  Penn.  St.  299 ;  Eckstein  v.  Franh,  1  Daly 
(N.  Y.),  334  ;  Schunemann  v.  Paradise,  46  How.  (N.  Y.)  426 ;  Word, 
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V.  Vance,  1  Nott  &  Mc.  (So,  Car.)  197.  The  ground  npon  which  the  de- 
fense of  infancy  in  such  cases  is  allowed,  is,  that  otherwise  such  persons 
would  lose  the  protection  which  the  law  seeks  to  afford  them  during 
their  disability.  Merriam  v.  Cunningham,  1 1  Cush.  40 ;  1  Story  on 
Cont.,  §  111. 

§  11.  Who  may  interpose  defense.  The  general  rule  is,  that  infancy 
is  a  personal  privilege,  and  it  can  only  be  taken  advantage  of  by  the 
infant  himself,  or  his  personal  representative.  Oliver  v.  Houdlet,  13 
Mass.  238  ;  Shropshire  v.  Burns,  46  Ala.  108 ;  Dinsmore  v.  Webber, 
59  Me.  103. 

In  a  suit  upon  a  promissory  note  against  the  maker,  the  answer  was 
that  the  consideration  of  the  note  was  the  compromise  of  a  bastardy 
case,  and  that  the  mother,  the  payee,  was  an  infant,  and  it  was  held  that 
the  maker  could  not  avail  himself  of  the  minority  of  the  payee,  and 
there  was  no  error  in  striking  the  allegation  thereof  from  the  answer. 
Garner  v.  CooTc,  30  Ind.  331. 

One  who  has  contracted  with  infants  to  receive  from  them  a  convey- 
ance which  he  knows  must  be  executed  by  them  before  attaining  their 
majority,  cannot,  after  having  availed  himself  of  the  benefits  of  the 
contract,  plead  their  infancy  in  bar  of  an  action  on  his  promissory  note 
given  for  the  purchase-money.  Beeson  v.  Carlton,  13  Ind.  354.  So, 
if  an  infant  execute  a  deed  of  bargain  and  sale  of  land,  the  execution  of 
another  deed  of  the  same  land,  by  the  infant,  after  arriving  at  full  age, 
to  a  third  person,  while  the  land  is  held  adversely  to  the  infant  under 
the  first  deed,  and  without  an  entry  by  the  infant  for  the  purpose  of 
avoiding  the  first  deed,  will  not  enable  the  second  grantee  to  take  ad- 
vantage of  the  infancy  to  set  aside  the  first  deed.  Ha^'rison  v.  Adcoch, 
8  Ga.  68 ;  Harris  v.  Cannon,  6  id.  382. 

Where  a  note  was  signed  by  an  infant  as  principal,  and  by  an  adult 
as  surety,  an  injunction  to  restrain  a  suit  upon  the  note,  though  granted 
as  to  the  infant,  was  refused  as  to  the  surety.  ParTcer  v.  Baher,  1 
Clarke  (N.  Y.),  136.  But  if  an  infant  purchase  necessaries,  and  give  a 
promissory  note  signed  by  himself  and  a  surety,  and  the  surety  after- 
ward pays  the  note,  he  is  entitled  to  recover  the  money,  so  paid,  of  the 
infant ;  and  the  cause  of  action  arises  when  the  surety  pays  the  note. 
Conn  V.  Cohurn,  7  N.  H.  368. 

§  12.  How  interposed.  An  infant  defendant  mast,  in  all  cases, 
appear  and  defend  by  guardian.  Kyiapp  v.  Crosby,  1  Mass.  479  ;  Al- 
derman V.  Tirrell,  8  Johns.  418  ;  Comstooh  v.  Carr,  6  Wend.  526. 
The  substantial  object  of  this  requirement  of  the  law  is,  the  protection 
of  such  persons  against  what  the  law  adjudges  to  be  their  own  incom- 
petency to  choose  attorneys  or  to  conduct  their  own  litigation  with 
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suitable  prudence  and  discretion.  Boylen  v.  MoAvoy,  29  How.  (N. 
Y.)  278.  And  an  infant  defendant  cannot,  while  an  infant,  waive  the 
defect  that  he  did  not  appear  by  guardian  {Fairweather  v.  Satterly,  7 
Robt.  [N.  Y.]  546)  ;  and  there  is  held  to  be  no  difference  in  this  respect 
between  an  action  brought  on  a  contract  made  by  an  infant,  and  one 
brought  for  a  tort  committed  by  him.  Id.  See  Winston  v.  McZen- 
don,  43  Miss.  254  ;  Smart  v.  Earing,  14  Hun  (N.  Y.),  276.  And,  in 
actions  at  law,  the  irregularity  of  the  appearance  and  answer  of  an 
infant  defendant  by  attorney,  and  of  the  trial  and  verdict  upon  the 
issue  thus  found,  is  an  error  of  fact,  for  which  a  judgment  would  be 
reversed  or  set  aside  if  entered.  Maynard  v.  Downer,  13  "Wend.  575  ; 
Arnold  v.  Sanford,  14  Johns.  417;  Bird  v.  Pegg,  5  B.  &  Aid.  418 ; 
Kellogg  v.  Klock,  2  Code  Rep.  (N.  Y.)  28  ;  Harvey  v.  Large,  51  Barb. 
222.  It  is  now  held  in  New  York,  that  where  an  infant  defendant  in  an 
action  for  foreclosure  is  served  with  process,  but  no  guardian  ad  litem 
is  appointed,  and  judgment  is  taken  by  default,  the  judgment  is  not 
void,  but  voidable ;  and,  in  such  case,  where  judgment  is  obtained 
by  fraud  and  collusion,  an  action  may  be  maintained  on  the  part  of  the 
infant  to  set  it  aside  as  to  him.  McMurray  v.  McMurray,  QQ  N.  Y. 
(21  Sick.)  175  ;  affirming  S.  C,  60  Barb.  117;  41  How.  41 ;  9  Abb. 
(N.  S.)  315.     And  see  Ridgeley  v.   Orandall,  4  Md.  435. 

If  the  defendant  be  of  full  age  at  the  time  he  appears  and  pleads  his 
infancy,  he  may,  of  course,  appear  and  plead  by  attorney.  And  it  is 
held  that  where  a  defendant  has,  by  his  laches,  deprived  himself  of 
any  legal  right  to  set  up  the  defense  of  infancy  to  avoid  his  contract, 
the  court  will  not  aid  him  by  setting  aside  a  judgment  for  the  pur- 
pose, regularly  entered  against  him  by  default.  Graham  v,  Pinckney, 
7  Robt.  (N.  Y.)  147 ;  Howard  v.  Dusenhury,  U  How.  (N.  Y.)  423. 
And  where  a  judgment  was  rendered  against  an  infant,  who  appeared 
by  attorney,  and  he,  though  knowing  of  its  existence,  and  how  it  was 
obtained,  took  no  steps  to  avoid  it  until  six  years  after  he  attained  age, 
such  delay  amounts  to  laches,  so  as  to  deprive  him  of  the  right  to  set 
the  judgment  aside  for  irregularity.     Kemp  v.  Cooh,  18  Md.  130. 

Infancy  must  be  pleaded  specially.  Roe  v.  Angevine,  7  Hun,  679  ; 
1  Chitty's  PI.  503.  And  see  Bryant  v.  Pottinger,  6  Bush  (Ky.),  473; 
Treadwell  v.  Bruder,  3  E.  D.  Smith  (N.  Y.),  597;  Voorhies  v.  Voor- 
Mes,  24  Barb.  150.  But  in  some  jm-isdictions  it  is  held  that  infancy 
may  be  given  in  evidence  under  the  general  issue  in  assumpsit.  Kim- 
lall  V.  Lamson,  2  Yt.  138;  Thrall  v.  Wright,  38  id.  494;  Cntts  v. 
Gordon,  13  Me.  474 ;  Dacosta  v.  Davis,  4  Zabr.  (N.  J.)  319.  If,  to  a 
plea  of  infancy,  the  plaintiff  reply  denying  the  infancy,  it  is  incumbent 
on  the  defendant  to  prove  his  infancy.     Borthwick  v.  Carruthers^  1 
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Term  R.  648.  This  may  be  done  by  calling  persons  who  can  speak  to 
the  time  of  his  birth;  or  by  declarations  on  the  subject,  made  by 
deceased  members  of  his  family.  Roscoe  on  Ev.  (11th  ed.)  392 ;  2 
Chitty  on  Cont.  (11th  Am.  ed.)  1292.  But  an  entry  in  a  parish  register 
of  baptisms,  as  to  the  time  of  the  birth  of  a  child,  is  not  evidence  of 
its  age.  Rex  v.  Cla^ham,  4  Carr.  &  P.  29  ;  Wihen  v.  Loajo,  3  Stark. 
63.  In  an  action  upon  a  promissory  note,  the  defendant,  in  order  to 
establish  his  defense  of  infancy,  offered  in  evidence  a  passport,  contain- 
ing a  statement  of  his  age,  alleged  to  have  been  delivered  to  him  on 
his  emigration  from  Germany.  But  it  was  held  to  have  been  properly 
rejected,  on  the  ground  that,  although  an  official  document,  it  was  made 
up  from  the  statements  of  the  defendant  himself,  or  some  person  in  his 
behalf,  and  is  not  by  any  statute  made  e"\'idence  of  the  correctness  of 
its  contents.  He  also  offered  a  book  called  a  family  record,  shown  to 
be  in  the  handwriting  of  his  father,  then  living  in  Germany,  contain- 
ing the  births  of  his  several  sons,  and  it  was  held  that,  as  the  book  was 
not  a  public  record,  and  as  the  father  was  still  living,  it  was  properly 
rejected.     Kohhe  v.  Price,  14  Hun  (N.  T.),  55. 

An  adult  cannot  plead  in  abatement  the  infancy  of  a  co-defendant. 
Hallam  v.  Mumfordy  1  Koot  (Conn.),  58 ;  Hartness  v.  ThoTrvpson^  5 
Johns.  160. 


150  INSAi;iTY. 


CHAPTER  XXXIV. 

INSANITY. 
ARTICLE  I. 

GENERAL  RULES  AND  PRINCIPLES. 

Section  1.  Definition  and  nature.  It  is  a  familiar  principle  of 
the  law  of  contracts  that  in  order  to  make  a  contract  binding  npon  the 
parties  thereto,  both  must  assent  to  it,  with  an  intelligent  understand- 
ing of  its  terms.  This,  of  course,  requires  that  they  shall  be  of  sound 
mind,  for  the  mental  imbecility  of  a  party  at  the  time  of  entering 
into  a  contract  will  preclude  a  just  apprehension  on  his  part  of  its 
terms,  and  an  intelligent  assent  to  them  by  him.  And  if  either  party 
is  not  of  sound  mind,  the  obligations  of  a  contract  do  not  arise.  But 
the  law  presumes  the  sanity  of  every  one,  and  his  consequent  power  to 
bind  himself  by  contract,  in  the  absence  of  proof  to  the  contrary,  that 
being  the  actual  condition  of  a  majority  of  mankind.  Every  person 
is,  therefore,  justified  in  dealing  with  others  as  being  of  sound  mind, 
until  he  has  some  notice  of  their  insanity,  or  some  evidence  to  put  him 
upon  inquiry.  But  every  one  is  bound  to  take  notice  that  a  person  is 
insane,  after  he  has  been  found  to  be  so  by  inquisition  for  that  purpose, 
and  placed  under  guardianship. 

Sanity  and  intellectual  capacity  being  the,  rule,  with  comparatively 
few  exceptions,  the  presumption  must  prevail  until  rebutted,  that  all 
acts  performed  by  adult  persons  are  binding,  and  the  evidence  to  over- 
come this  presumption  must  be  clear  and  satisfactory.  McCarty  v. 
Kearnan,  86  111.  291,  295. 

The  terms  noni  compos  mentis  are  used  as  a  general  name,  applicable 
to  all  persons  of  unsound  mind.  Co.  Litt.,  246  b,  247  a ;  Doud  v. 
Hall,  8  Allen,  410 ;  Jackson  v.  King,  4  Cow.  207  ;  Odell  v.  Buck,  21 
AYend.  142;  MaddoxY.  Simmons,  31  Ga.  512;  Burnham  y ,  Mitchell, 
34  Wis.  117.  It,  therefore,  includes  idiots  as  well  as  lunatics.  An 
idiot,  in  the  common  acceptation  of  the  term,  is  a  natural  fool,  "  who 
Lath  had  no  understanding  from  his  nativity,  and  who  is,  therefore, 
presumed  by  law  to  be  never  likely  to  attain  any."     Chitty  on  Cont., 
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135.  A  person  may,  however,  become  as  devoid  of  understanding  by 
accident  or  sickness  as  one  who  was  born  to  that  condition.  Idiocy  is 
not  a  mere  weakness  of  mind,  but  a  deiiciency  thereof ;  not  necessarily 
entire,  but  such  as  to  render  the  person  affected  with  it  incapable  of 
understanding  and  acting  in  the  ordinary  affairs  of  life,  or  in  the  j)ar- 
ticular  contract  as  to  which  the  question  arises. 

A  lunatic,  on  the  other  hand,  is  one  who  has  understanding,  but,  by 
disease,  grief  or  other  accident,  has  lost  the  use  of  his  reason.  The 
term  "  insanity "  covers  every  degree  of  unsoundness  of  mind  and 
derangement  of  intellect,  short  of  idiocy.  The  only  test  of  legal 
insanity,  as  affecting  capacity  to  make  a  will,  is  held  to  be  delusion, 
hallucination,  a  belief  of  facts  which  no  rational  person  would  believe. 
In  Matter  of  Forman,  54  Barb.  274 ;  1  Tuck.  205. 

It  is  difficult  precisely  to  define  insanity,  or  to  discriminate  between 
it  and  mere  weakness  of  mind,  or  disturbed  imagination.  Sanity  itself 
is  susceptible  of  division  into  degrees,  and  absolute  sanity  may  or  may 
not  be  predicated  of  any  person,  according  as  we  include  therein  more 
or  less  perfect  power  of  thought  or  accuracy  of  judgment.  Insanity 
upon  some  one  or  more  subjects  may  co-exist,  with  apparently  perfect 
sanity  on  all  others.  It  is  frequently  also  of  an  intermittent  character, 
periods  of  insanity  being  followed  by  lucid  intervals,  in  which  the 
person  affected  seems  to  enjoy  his  senses  as  perfectly  as  those  who 
have  never  been  insane. 

Habitual  unsoundness,  once  shown  to  exist,  will  be  presumed  to  con- 
tinue until  the  contrary  is  established.  State  v.  Heddich,  7  Kans. 
143 ;  Carjpenter  v.  Carpenter^  8  Bush  (Ky.),  283.  But  there  is  no 
presumption  that  a  temporary  hallucination  continues,  since  that 
would  necessarily  conflict  with  and  overcome  the  superior  presumption 
of  sanity.  Hall  v.  Unger,  2  Abb.  [IT.  S,]  507  ;  Staples  v.  Wellington^ 
58  Me.  453.  The  effect  of  these  presumptions  is  to  cast  the  burden  of 
proof  of  insanity,  in  the  first  instance,  upon  the  party  asserting  it,  but 
proof  that  it  has  previously  existed  in  a  permanent  form  has  the  effect 
to  change  the  rule,  and  require  the  other  party  to  prove  that  the  con- 
tract sought  to  be  established  was  made  during  a  lucid  interval.  And, 
for  that  purpose,  he  must  show  that  the  party  sought  to  be  charged  had 
memory  and  judgment  enough  to  understand  the  character  of  his  act, 
and  the  legal  responsibility  flowing  therefrom.  Atty.-Gen  v.  Parn- 
ther,  3  Bro.  Ch.  443  ;  Noel  v.  Karper,  53  Penn.  St.  97  ;  Goodell  v. 
Harrington^  3  Thomp.  &  C.  345 ;  Hicks  v.  Marshall,  8  Hun,  327. 

The  way  usually  provided  by  law  for  establishing  the  insanity  of  a 
person  is  by  inquisition  for  that  purpose,  and  a  finding  of  the  fact  of 
his  insanity  is  followed  by  the  appointment  of  a  guardian.     Such  a 
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finding  is,  however,  only  prima  facie  evidence  of  insanity,  except  as 
between  the  parties  immediately  concerned  and  their  privies,  but  is 
capable  of  being  overcome  by  proof.  Lancaster  Co.  Bank  v.  Moore 
78  Penn.  St.  407;  21  Am.  Rep.  24;  Hoyt  v.  Adee,  3  Lans.  173; 
Searles  v.  ITarveT/,  Q  Hun,  658.  One  who  has  been  duly  adjudged 
insane,  and  placed  under  guardianship,  but  who  has  afterward,  and 
before  being  offered  as  a  witness,  been  duly  adjudged  sane,  and  released 
from  guardianship,  is  a  competent  witness  in  a  cause.  /Sarhach  v. 
Jones,  20  Kans.  497.  It  is  for  the  jury  to  judge  of  the  credit  that  is 
to  be  given  to  his  testimony.  lb. 

A  person  who  contracts  with  an  insane  person  is  estopped  from 
alleging  his  want  of  capacity.  Allen  v.  Berryhill,  27  Iowa,  534 ;  1 
Am.  Eep.  309. 

Intoxication  to  such  an  extent  as  to  deprive  a  contracting  party  of 
the  use  of  his  reason  has,  in  many  cases,  been  treated  as  a  temporary 
insanity,  having  the  same  effect  upon  a  contract  entered  into  during  its 
continuance  as  if  arising  from  any  other  cause.  Gore  v.  Gibson,  13  M. 
&  W.  G23  ;  Matthews  v.  Baster,  L.  R.,  8  Exch.  132 ;  4  Eng.  Rep.  502  ; 
Pitt  V.  Smith,  3  Camp.  33 ;  Miller  v.  Finley,  26  Mich.  249 ;  12  Am. 
Rep.  306. 

§  2.  When  a  defense  in  an  action  on  contract.  A  lunatic  is,  in 
the  eye  of  the  law,  as  incapable  of  contracting  as  if  he  were  naturally 
dead.  In  this  respect  the  plea  of  insanity  differs  from  that  of  infancy. 
An  infant  not  being  mentally  incapacitated  may  affirm ;  but  a  confirmed 
lunatic  can  never  be  bound  by  an  act  done  during  the  operation  of  his 
malady.  A  contract  must,  in  general,  be  obligatory  upon  both  parties, 
or  it  will  bind  neither.  Kingston  v.  Phelps,  Peake,  227 ;  Biddell  v. 
Bowse,  6  B.  &  C.  255  ;  Ferrer  v.  Oven,  7  id.  427 ;  Marsh  v.  Wood,  9 
id.  659. 

Mutual  promises,  to  be  binding,  must  be  concurrent  and  obligatory 
upon  both  parties  at  the  same  time.  Livingston  v.  Rogers,  1  Caines, 
583 ;  TucJcer  v.  Woods,  12  Johns.  190  ;  Keep  v.  Goodrich,  id.  397.  The 
rule,  founded  upon  these  general  principles,  that  if  one  of  the  parties  to 
a  contract  is  legally  incapable  of  giving  his  assent  by  reason  of  his  men- 
tal unsoundness,  there  cannot  be  a  valid  contract  founded  upon  his  as- 
sent, carried  to  its  logical  conclusion,  would  relieve  the  sane  party  as 
well  as  the  lunatic,  but  the  cases  on  the  subject  do  not  go  to  that  extent. 
The  courts  have  usually  afforded  protection  to  the  insane  party  only,  as 
is  done  in  the  case  of  infants. 

It  was  formerly  held  that  a  man  should  not  be  allowed  to  stultify 
himself  by  pleading  his  own  incapacity,  but,  in  the  interests  of  justice, 
that  rule  has  long  since  been  repudiated.     Although  a  person  of  un- 
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sound  mind  may,  under  some  circumstances,  incur  a  legal  liability,  as 

will  hereafter  appear,  yet,  as  a  general  rule,  liis  contracts  are  either 
voidable  or  wholly  void,  and  he  may  defend  against  them  on  that 
ground. 

As  to  those  which  are  voidable  by  him,  it  makes  no  difference  whether 
they  are  beneficial  or  not.  Maddox  v.  Siinmons,  31  Ga.  512 ;  Cook  v.  Par- 
ker^ 5  Phil.  (Penn.)  265 ;  Crowther  v,  Rowlandson,  27  Cal.  376.  One 
wlio  was  incompetent  to  contract,  by  reason  of  unsoundness  of  mind  or 
deprivation  of  reason,  at  the  time  he  attempted  to  do  so,  may  generally 
repudiate  his  contract  when  he  becomes  sane,  even  though  his  insanity 
was  temporary  and  produced  by  his  own  act ;  unless,  indeed,  he  became 
80  purposely  with  intent  to  defraud  the  other  party,  or  has  in  some  way 
ratified  such  contract.  1  Pars,  on  Cont.  385.  In  case  he  does  so  repu- 
diate his  contract,  the  law  gives  him  an  affirmative  remedy,  by  action 
to  recover  back  that  which  the  other  party  has  received  upon  the  con- 
tract. Bice  V.  Peet,  15  Johns.  503.  The  legal  representatives  of  the 
payee  of  a  note,  who,  when  insane,  made  a  settlement  with  the  maker, 
and  delivered  up  the  note  to  be  canceled,  may  repudiate  such  settle- 
ment, and  sue  upon  such  note,  and  recover  the  amount,  less  the  value 
of  property  received  thereon  which  cannot  be  restored.  Burnham  v. 
Mitchell,  3-1  Wis.  117.  But  his  insanity  is  also  a  good  defense  to  an 
action  against  him  on  the  contract  itself,  and  either  he,  or  his  guardian, 
or  his  legal  representatives,  may  plead  it  as  such.  Tlie  facts  that  he 
seemed  at  the  time  to  be  sane,  and  that  the  party  dealing  with  him  did 
not  know  he  was  insane,  will  not  necessarily  make  the  contract  binding 
upon  him  so  as  to  preclude  that  defense.  McCrillis  v.  Bartlett,  8  N. 
H.  569.  Much  more  is  the  defendant's  unsoundness  of  mind  a  good 
defense,  if  the  plaintiff's  knowledge  of  it  be  shown,  as  that  raises  a  pre- 
sumption of  fraud  on  his  part.  Moltori  v.  Camroux,  2  Exch.  487 ;  10 
id.  183.  And  if  the  circumstances  were  such  as  to  put  the  sane  party 
upon  inquiry  as  to  the  mental  condition  of  the  other,  and  the  latter  was 
in  fact  a  lunatic,  he  cannot  recover  even  for  money  advanced  or  servi- 
ces rendered  to  such  lunatic  under  the  contract.  Lincoln  v.  Buckmas- 
ter,  32  Yt.  652;  In  Matter  of  Bechwith,  3  Hun,  443;  6  N."  Y.  S.  0. 
(T.  &  C.)  13. 

The  fact  that  the  parties  to  a  contract  which  has  been  partly  execu- 
ted cannot  be  placed  in  statu  quo,  may  be  sufficient  to  prevent  the  allow- 
ance of  a  claim  to  rescind  on  the  part  of  tlie  party  who  was  insane  ; 
but,  where  the  contract  remains  wholly  executory,  the  courts  will  not 
enforce  it  against  one  shown  to  have  been  of  unsound  mind  when  he 
made  it.  Wilder  v.  Weaklei/,  34  Ind.  181 ;  Musselman  v.  Cravens,  47 
Ind.  1. 
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If  a  principal  becomes  insane  after  conferring  authority  upon  an  agent 
to  act  for  liim,  that  authority  is  thereby  revoked,  and  contracts  subse- 
quently made  by  the  agent  cannot  be  enforced  against  the  principal, 
except  where  the  power  was  coupled  with  an  interest,  or  where  a  con- 
sideration of  value  was  given  by  a  third  person  dealing  with  the  agent, 
in  reliance  upon  his  authority  and  in  ignorance  of  the  principal's  inca- 
pacity. Davis  V.  Lane,  10  N.  H.  156 ;  Matthiessen  v.  MoMahon,  38 
N.  J.  Law,  536 ;  Bunce  v.  Gallagher,  5  Blatchf.  C.  C.  481. 

It  is  a  good  defense  to  a  note  that  the  maker  was  in  such  a  condition 
of  mind  as  to  render  him  incapable  of  self  protection  against  imposi- 
tion. Johnson  v.  Chadwell,  8  Humph.  145.  The  note  of  one  known 
to  the  pa3'ee  to  be  insane  or  imbecile  at  the  time  it  was  given,  and  ob- 
tained from  him  by  fraud  or  imposition,  is  absolutely  void  as  against 
the  maker  ;  and  that  defense  may  be  set  up  even  against  an  innocent 
indorsee.  Sentance  v.  Poole,  3  C.  &  P.  1 ;  14  Eng.  C.  L.  419.  And 
the  insanity  of  the  indorser  of  a  note  is  a  good  defense  to  an  action 
against  him  by  the  indorsee.  Alcock  v.  Alcoek,  3  Man.  &  G.  268  ; 
Peaslee  v.  Bobbins,  3  Mete.  164 ;  Burke  v.  Allen,  9  Fost.  106. 

Generally  a  lunatic  is  not  liable  on  an  account  stated,  or  upon  spec- 
ialties,    Tarbuch  v.  Bisjpham,  2  M.  &  W.  6. 

The  deed  of  a  lunatic  is  at  least  voidable,  and  may  be  avoided  by 
himself,  or  by  one  to  whom  he  conveys  after  the  recovery  of  sanity, 
or  by  his  heirs,  by_  setting  up  that  defense  in  an  action  arising  thereon. 
Brechenridge  v.  Ormshy,  1  J.  J.  Marsh,  236  ;  Cates  v.  Woodson,  2 
Dana,  452.  Such  a  deed  has  been  held  absolutely  void,  where  the 
grantor  was  totally  and  positively  incompetent  at  the  time  he  executed 
it,  although  no  fraud  was  alleged,  and  his  incompetency  had  not  pre- 
viously been  judicially  determined.  Van  Deusen  v.  Sweet,  51  N.  Y. 
(6  Sick.)  378. 

A  mortgage  given  by  a  lunatic  after  inquisition  found  is  voidable,  if 
not  void,  whether  the  mortgagee  had  or  had  not  knowledge  of  his  un- 
soundness of  mind  at  the  time  of  its  execution.  Mohr  v.  Tulijo,  40 
Wis.  QQ.  The  deed  of  a  lunatic,  except  before  an  inquisition  and  find- 
ing of  lunacy,  if  taken  in  good  faith,  is  voidable  only,  and  not  void. 
Eaton  V.  Eaton,  37  N.  J.  108  ;  18  Am.  Rep.  716. 

As  a  general  rule,  the  contracts  of  a  lunatic  are  held  to  be  void  if 
made  after  the  period  when  he  is  found,  by  inquisition,  to  have  become 
insane,  and  all  made  after  inquisition  and  the  appointment  of  a  guar- 
dian are  void.  Atty.-Gen.  v.  Parkhurst,  1  Ch.  Cas.  112  ;  Eitshugh 
v.  Wilcox,  12  Barb.  235  ;  Wadsworth  v.  Sherman,  14  id.  169.  Thia 
includes  all  gifts  of  goods  and  chattels  by  an  idiot,  lunatic  or 
drunkard,  and  all  his  bonds  or  other  contracts,  made  after  an  actual 
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finding  by  inquisition  for  that  purpose,  of  his  incompetency,  and 
before  he  is  permitted  by  the  court  to  assume  again  the  control  of  his 
property ;  and  their  invahdity,  for  that  reason,  may  be  set  up  as  a 
defense  in  actions  thereon.  The  fact  that  a  person  has  been  adjudged 
lunatic  or  insane,  and  is  under  the  ban  of  the  law  when  a  note  is  given 
by  him,  is  a  legal  defense  to  an  action  on  such  note,  and  the  defense 
should  be  made  in  a  court  of  law,  and  not  in  a  court  of  equity  by  way 
of  injunction  to  restrain  the  collection  of  a  judgment  rendered  on  such 
note  in  a  court  of  law.     McCormick  v.  Littler,  85  111.  62. 

The  special  protection  afforded  to  insane  persons  by  courts  of  equity 
has  been  sufficiently  noticed  under  the  title  Equity,  Vol.  3,  p.  143. 

§  3.  When  not  a  defense  on  contract.  Absolute  soundness  of 
mind  is  not  necessary  to  enable  a  person  to  make  a  vaHd  contract  or 
conveyance.  It  is  sufficient  if  his  mind  fully  or  reasonably  compre- 
hends the  import  of  the  particular  transaction  in  which  he  is  engaged. 
Eovey  v.  Hohson,  55  Me.  256 ;  Miller  v.  Craig,  36  111.  109  ;  Sjyeers 
V.  Sewell,  4  Bush  (Ky.),  239  ;  Dennett  v.  Dennett,  44  N.  H.  531  ; 
Bippy  V,  Ganot,  4  Ired.  Eq.  443.  Proof  of  delusions  on  independent 
subjects  is  not  enough  to  render  the  contract  void.  Lozear  v.  Shields, 
23  N.  J.  Eq.  509. 

If  the  insanity  of  a  person  is  permanent  and  general,  he  is  totally 
incapacitated  from  contracting,  either  for  himself  or  for  another.  But 
if  it  is  merely  intermittent,  or  is  confined  to  one  subject  or  class  of 
subjects,  so  that  the  mind  can  act  with  perfect  sanity  on  others,  or  has 
lucid  intervals,  his  incapacity  is  limited  to  those  subjects  in  respect  to 
which  he  is  insane,  and  to  the  time  during  which  he  is  in  that  condi- 
tion. Hall  V.  Warren,  9  Ves.  Jr.  605.  A  contract  made  during  a 
lucid  interval  is  valid,  although  insanity  may  have  immediately  pre- 
ceded and  may  immediately  follow  it.  Lilly  v.  Waggoner,  27  111.  395  ; 
Jones  V.  Perhins,  5  B.  Monr.  222.  But  it  should  clearly  appear  that 
his  mind  was  then  in  full  possession  of  its  sane  powers,  and  not  in  the 
slightest  measure  affected  by  lunacy.  Atty.-Gen.  v.  Parnther,  3  Bro. 
Ch.  443. 

A  contract  fairly  made  with  a  lunatic,  for  necessaries  furnished  him, 
or  things  suitable  to  his  condition  and  habits  in  life,  will  be  sustained, 
and  his  lunacy  will  be  no  defense  to  an  action  therefor.  McCormich  v. 
Littler,  85  111.  62 ;  Richardson  v.  Strong,  13  Ired.  106 ;  Ex  parte 
Northington,  1  Ala.  Sel.  Cas.  400  ;  Skidmore  v.  Romaine,  2  Bradf.  122  ; 
Pearly.  McDowell,  3  J.  J.  Marsh.  (Ky.)  658;  Baxter  y.  Earl  of  Ports- 
mouth, 2  C.  &  P.  178  ;  Dane  v.  Kirhioall,  8  id.  679  ;  McCrillis  v. 
Bartlett,  8  N.  H.  569.  And  this  is  so,  even  though  such  necessaries 
were  furnished  to  him  and  his  family  after  inquisition  found.     Matter 
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of  BecTcwith,  3  Hun  (N.  Y.),  443.  And  his  estate  will  be  liable 
therefor  after  his  death.  Shafer  v.  Wing,  2  Hun  (N.  Y.),  671 ;  La  Rue 
V.  Gilkyson,  4  Penn.  St.  375.  The  note  of  an  insane  person,  given  for 
necessaries,  if  not  valid  as  a  note,  is  at  least  evidence  of  the  value  on  a 
quantum  meruit.     1  Pars,  on  Bills,  149. 

Insanity  is  no  defense  to  an  action  for  work  done  under  the  direction 
of  the  lunatic,  if  the  plaintiff  was  not  aware  of  his  condition.  Brown 
V.  Jodrell,  3  C.  &  P.  30  ;  M.  &  M.  105.  Nor  is  it  a  defense  to  a  con- 
tract made  by  a  person  in  good  faith,  and  for  a  full  consideration  paid, 
and  without  knowledge  of  the  insanity  of  the  other  party,  or  such  in- 
formation as  would  lead  a  prudent  person  to  a  belief  of  his  incapacity. 
In  Matter  of  Bechwith,  3  Hun,  443 ;  6  N.  Y.  S.  C.  (T.  &  C.)  13 ; 
Eaton  V.  Eaton,  8  Yroom,  108 ;  18  Am.  Rep.  716 ;  Yauger  v. 
Skinner,  1  McCarter,  389 ;  Matthiessen,  etc.  v.  McMahon,  38  N.  J. 
Law,  536  ;  Beavan  v,  McDonnell,  9  Exch.  309 ;  Elliot  v.  Ince, 
7  De  Gr.  M.  &  G.  475.  Thus,  an  executed  contract,  such  as  one  by  a 
merchant  for  the  purchase  of  goods,  made  before  the  day  from  which 
the  inquest  found  him  to  be  non  compos,  cannot  be  avoided  by  proof  of 
his  insanity  at  the  time  of  the  purchase,  unless  the  vendor  had  knowl- 
edge of  his  condition,  or  committed  a  fraud  upon  him.  Beats  v.  See,  10 
Penn.  St.  56  ;  Nace  v.  Boyer,  30  id.  99 ;  State  Bam,k  v.  McCoy, 
69  Penn.  St.  204 ;  8  Am.  Rep.  246.  Nor  is  insanity  a  defense  to  a  note 
given  by  an  insane  man  and  procured  to  be  discounted  at  a  bank  for  his 
benefit,  the  bank  having  no  notice  of  his  incapacity,  though  he  is  found 
by  inquisition  to  have  been  insane  from  a  time  anterior  to  the  making 
of  such  note.  Lancaster  Co.  Bank  v.  Moore,  78  Penn.  St.  407 ;  21 
Am.  Rep.  24.  And  generally  an  executed  contract,  fairly  made,  with 
one  who  was  apparently  of  sound  mind  and  not  known  to  be  other- 
wise, and  of  which  he  has  received  the  benefit,  cannot  be  avoided  by 
him  or  his  legal  representatives,  if  the  other  party  cannot  'be  restored 
to  his  original  position.  Molton  v.  Camroux,  2  Exch.  487  ;  4  id.  17  ; 
Wilder  v.  Weakley,  34  Ind.  181 ;  Lincoln  v.  Buckmaster,  32  Vt.  658  ; 
1  Pars,  on  Cont.  386,  and  notes. 

The  insanity  of  a  party  to  a  contract  subsequent  to  the  time  of  mak- 
ing it  can  in  no  wise  affect  the  rights  of  other  parties.  Owen  v.  Bar 
vies,  1  Yes.  Sen.  82. 

A  court  of  equity  will  award  reasonable  compensation  to  one  who 
contracts  with  a  lunatic,  or  renders  liim  important  and  beneficial  servi- 
ces in  ignorance  of  his  lunacy  {Ballard  y.  McKenna,  4  Rich.  [So.  Car.] 
Eq.  358) ;  but  it  will  not  rescind  a  contract  fairly  made  with  such 
lunatic,  by  a  person  having  no  notice  of  his  lunacy.   Carr  v.  Holliday^ 
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1  Dev.  &  Bat.  Eq.  344 ;  Sergeson  v.  Sealey,  2  Atk.  412  ;  FoAilder  v. 
Silk,  3  Camp.  126  ;  Den  v.  GlarTc,  5  Halst.  217. 

§  4.  When  a  defense  for  torts.  A  tort  is  a  private  or  civil  wrong 
or  injury,  done  by  one  party  to  the  person  or  property  of  another.  An 
intent  to  injure  is  not,  in  general,  essential  to  constitute  the  injurious 
act  a  tort ;  the  law  looking  rather  to  the  loss  or  damage  of  the  party 
suffering,  than  to  the  intent  of  the  actor.  Auburn^  etc.^  v.  Douglass, 
12  Barb.  557.  A  lunatic  may  therefore  commit  a  tort,  whether  he  has 
sufficient  sense  or  reason  to  understand  the  nature  of  his  act,  and  to 
form  a  purpose  to  injure  the  other  party  or  not. 

The  general  rule  is  that  lunatics  are  liable  civilly  for  all  torts  or 
wrongs  committed  by  them.  But  there  is  one  exception  to  this  rule, 
which  is,  that  a  lunatic  is  not  liable  for  slanderous  words  uttered  by 
him  while  totally  deranged.  Bryant  v.  Jackson,  6  Humph.  199.  The 
reason  of  this  exception  would  seem  to  be  that  malice,  or  an  intent  to 
injure,  is  essential  to  constitute  the  form  of  wrong ;  and  a  lunatic  may 
perhaps  be  presumed  incapable  of  intelligently  forming  such  an  intent 
or  purpose.  Perhaps,  too,  the  presumed  inability  of  the  words  of  an 
insane  man  to  produce  any  injury  to  the  person  spoken  against  may  be 
deemed  to  render  it  non-actionable,  as  being  an  injury  without  a  loss. 

Insanity  when  the  words  complained  of  were  spoken  may,  therefore, 
be  set  up  as  a  defense  to  an  action  of  slander ;  and  it  may  also  be  shown 
by  evidence  under  a  plea  of  the  general  issue,  either  in  excuse  or  in 
mitigation  of  damages.  Yeates  v.  Reed,  4  Blackf.  463.  But  such 
insanity  must  be  established  by  direct  proof,  and  not  by  mere  reputa- 
tion. In  order  to  prove  that  it  existed  when  the  words  were  sj)oken, 
evidence  is  admissible  to  show  that  it  existed  for  some  months  before 
and  after  that  time,  but  no  further.  Dickinson  v.  Barber,  9  Mass.  225  ; 
Horner  v.  Marshall,  5  Munf.  466. 

§  5.  Wlien  not  a  defense  for  torts.  The  general  rule,  that  the  per- 
son who  does  an  illegal  or  mischievous  act,  which  is  likely  to  prove  in- 
jurious to  others,  is  answerable  for  the  consequences  which  may  di- 
rectly or  naturally  result  from  his  conduct,  thougli  he  may  have  had  no 
intent  to  do  the  particular  injury  which  followed,  is  applicable  as  well 
to  lunatics  as  to  those  who  are  sane. 

The  inability  of  a  lunatic  to  form  an  evil  design,  if  existing,  does 
not  therefore  in  the  least  affect  his  responsibility  for  any  tort  or  wrong 
committed  by  him  to  which  such  a  design  or  intent  is  not  essential ; 
and  there  seems  to  be  no  other  ground  for  holding  insanity  a  defense 
in  such  cases.  And  the  cases  uniformly  liold  that,  with  the  exception 
stated  in  section  4,  his  insanity  at  the  time  of  committing  an  injury  will 
not  avail  a  party  as  a  defense  to  a  civil  action  therefor,  whether  the 
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action  be  in  trespass  or  trover,  or  for  negligence.  Weaver  v.  Ward, 
Hob.  134 ;  Cross  v.  Andrews,  Cro.  Eliz.  622 ;  Cross  v.  JTent,  32  Md. 
581 ;  Krom  v.  Sohoonmaker,  3  Barb.  649  ;  Williams  v.  Cameron,  26 
Barb.  1Y2 ;  Hartfield  v.  Roj^er,  21  Wend.  615  ;  Morse  v.  Crawford,  17 
Yt.  499. 

§  6.  Ratification  of  contracts.  A  contract  which  is  merely  void- 
able, and  not  absolutely  void,  must  necessarily  be  capable  of  ratifica- 
tion. Sucli  a  contract  by  an  insane  man,  voidable  because  of  his  men- 
tal incapacity,  may  therefore  be  ratified  by  him  when  he  regains  his 
reason.  It  is  even  doubted  by  an  eminent  writer  whether  the  rule, 
that  contracts  of  a  lunatic  made  after  oflice  found  are  absolutely  void, 
would  be  enforced  so  far  as  to  hold  that  they  could  not  be  ratified  and 
confirmed  by  him  after  his  sanity  was  restored.  1  Pars,  on  Bills,  etc., 
151.  But  few  decisions  are  to  be  found  upon  this  question,  but  by 
analogy  to  the  law  respecting  the  ratification  of  contracts  by  infants,  it 
is  probable  that  such  words  and  acts  of  an  adult  as  would  ratify  con- 
tracts made  by  him  during  minority  would  be  held  equally  efiicient  in 
the  case  of  a  person  once  insane  who  has  recovered  his  reason.  His 
neglect  to  interpose  the  defense  to  an  action  upon  a  contract  made 
when  he  was  insane  ought,  it  would  seem,  to  estop  him  from  afterward 
setting  it  up  in  any  way.     See  ante,  pp.  152,  155,  §§  2,  3. 

In  respect  to  deeds  of  persons  non  comjpotes  mentis,  it  has  been  held 
that  they  may  be  ratified  and  established  after  the  grantor  is  restored 
to  reason ;  but  what  shall  be  deemed  such  a  ratification  is  far  from  be- 
ing settled.  In  different  cases,  his  acquiescence  in  the  possession  by  the 
grantee  of  the  premises  conveyed,  for  four,  six  and  nine  years,  without 
objection,  has  been  held  sufficient  for  that  purpose  ;  but,  in  other  cases, 
a  mere  silent  acquiescence  for  any  time  short  of  the  period  of  limita- 
tion has  been  held  not  to  operate  as  a  ratification.  Wallaoe  v.  Lewis, 
4  Harr.  (Del.)  75  ;  Emmons  v.  Murray,  16  N.  H.  385 ;  Bobbins  v. 
Eaton,  10  id.  561 ;  Jackson  v.  Carpenter,  11  Johns.  539.  If  a  person 
restored  to  sanity  accepts  the  consideration  for  which  he  had  made  a 
deed  while  insane,  and  does  so  intelligently,  that  will  operate  as  a 
ratification.     BondY.  Bond,  7  Allen,  1. 

§  7.  Of  idiocy  as  a  defense.  If  there  is  such  a  deficiency  of  intel- 
ligence as  to  render  a  person  incapable  of  understanding  and  acting  in 
the  ordinary  affairs  of  life,  or  in  the  particular  contract,  his  idiocy  will 
annul  his  contract.  Ball  v.  Mannon,  3  Bligh  (N.  S.),  1.  It  is  held 
to  be  sufficient  to  invalidate  any  contract  if  the  party  contracting  did 
not  at  the  time  understand  what  he  was  about. 

Idiocy  is,  therefore,  a  good  defense  to  a  bond  or  other  specialty 
{Yates  y.  Boen,  Stra.  1104  ;  2  Bla.  Com.  291,  292  ;  Faulder  v.  Silk, 
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3  Camp,  126 ;  Sergeson  v.  Sealey,  2  Atk.  412) ;  and  this  defense  may 
be  interposed  by  a  husband  in  avoidance  of  his  wife's  deed,  made  be- 
fore coverture.     Millison  v.  Nicholson^  Cam.  &  Nor.  499. 

And  yet,  an  idiot  is  liable  for  actual  necessaries,  such  as  board,  or 
supplies  furnished  to  him  as  a  housekeeper.  Speers  v.  8eweU^  4  Bush 
(Ky.),  239;  Manby  v.  Scott,  1  Sid.  112. 
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CHAPTER  XXXV. 

INSOLVENT  DISCHARGE. 
ARTICLE  I. 

GENERAL    ETJLE8    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  Insolvency  is  an  inability  to 
pay  debts.  In  this  country  the  term  "  bankruptcy  "  is  frequently  used  to 
signify  the  same  thing ;  and  bankrupt  and  insolvent  laws  are  classed 
too-ether.  They  are,  indeed,  complementary  to  each  other,  and  differ 
principally  in  that  the  former  act  to  a  certain  extent  compulsorily, 
while  the  latter  do  not.  The  object  of  both  classes  of  laws  is  to  insure 
a  ratable  division  of  the  assets  of  the  unfortunate  debtor,  and  to  secure 
to  him  afterward  immunity,  in  greater  or  less  degree,  from  further 
molestation  on  account  of  previous  debts.     3  Pars,  on  Cont.  431. 

Bankrupt  laws  have  existed  in  England  since  the  year  1543.  In  the 
United  States  three  general  bankrupt  laws  have  been  enacted,  viz.  : 
In  1800,  1841  and  1867,  but  all  have  been  repealed.  State  insolvent 
laws  have  been  at  different  times  enacted,  and  still  exist,  in  all  or  nearly 
all  of  the  States ;  and  they  have  been  held  not  to  infringe  the  consti- 
tutional provision  against  impairing  the  obligations  of  contracts,  be- 
cause they  act  upon  the  remedy  and  not  upon  the  contracts  themselves. 
Sturges  v.  Crowninshield,  4  Wheat.  122.  Such  laws  have,  in  some 
cases,  been  held  to  enter  into  and  become  a  part  of  contracts  made 
while  they  were  in  existence.  Ogden  v.  Saunders,  12  Wheat.  213. 
It  has  also  been  held  that  State  laws  may  constitutionally  provide  for  a 
full  discharge  of  contracts  made  within  their  jurisdiction,  and  between 
their  own  citizens.  Walsh  v.  Farrand,  13  Mass.  19;  Bahcock  v. 
Weston,  1  Gall.  168 ;  Smith  v.  Smith,  2  Johns.  241 ;  Smith  v.  Par- 
sons, 1  Ohio,  236.  They  cannot,  however,  affect  contracts  made  prior 
to  their  enactment.  Farmers  c&  Mechanics'  Bank  v.  Smith,  6  Wheat. 
131.  How  far  the  laws  of  a  State  can  operate  outside  of  its  own  lim- 
its will  be  considered  hereafter. 

It  is  now  settled  that  the  United  States  and  the  several  States  have 
a  concurrent  power  to  enact  such  laws  ;  but  an  act  of  congress  on  the 
subject,  when  enacted,  is  paramount,  and  supersedes  and  suspends  the 
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operation  of  State  laws  on  the  same  subject,  as  to  cases  within  its  pur- 
view. In  Matter  of  Reynolds^  8  E.  I.  485  ;  5  Am.  Eep.  615  ;  Marim 
V.  Berry ^  37  Cal.  208  ;  Fish  v.  Montgomery,  21  La.  Ann.  446  ;  3  Pars, 
on  Cont.  446.  And  a  discharge  under  a  State  law,  in  proceedings 
commenced  after  the  enactment  of  a  law  by  congress,  will  be  inopera- 
tive. Shears  v.  Solhinger,  10  Abb.  (N.  S.)  287.  Some  cases  hold 
that  jurisdiction  may  still  be  exercised  under  a  State  law,  at  least  until 
proceedings  have  been  instituted  under  the  United  States  law.  Reed 
V.  Taylor,  32  Iowa,  209 ;  7  Am.  Eep.  180,  183,  note  ;  Sedgwick 
v.  Place,  1  Bankr.  Eeg.  204 ;  Clarh  v.  Bininger,  9  Am.  L.  Eeg. 
(N.  S.)  304.  But  the  weight  of  authority  seems  to  be  against  that 
position.     Matter  of  Reynolds,  8  E.  I.  485  ;  5  Am.  Eep.  615. 

§  2.  Wheu  a  defense.  Both  bankrupt  and  insolvent  laws  usually 
provide  for  a  final  discharge  of  the  insolvent  from  all  previous  debts 
which  are  provable  under  them,  except  in  cases  of  fraud  or  breach  of 
fiduciary  obligation.  The  effect  of  a  final  discharge  under  the  United 
States  bankrupt  acts  is  to  absolutely  release  the  bankrupt  from  all  lia- 
bility arising  upon  prior  contracts  which  could  be  so  proved,  with  those 
exceptions.  It  is  good  in  all  parts  of  the  country,  and  furnishes  a 
good  defense  to  all  actions  against  the  bankrupt  for  debts  and  liabili- 
ties incurred  by  him  prior  to  filing  the  petition,  unless  within  those 
exceptions,  or  shown  to  be  invalid  as  provided  in  the  acts  themselves. 
Stem  V.  Nusshaum,  47  How.  Pr.  489.  It  is  conclusive  upon  the  State 
courts,  and  cannot  be  there  impeached  for  any  cause  which  would 
have  prevented  its  being  granted  or  authorized  it  to  be  annulled. 
Ocean  Nat.  Bank  v,  Olcott,  46  N.  Y.  (1  Sick.)  12  ;  Coi^ey  v.  Rijjley, 
57  Me.  69 ;  2  Am.  Eep.  19.  Even  the  failure  of  the  bankrupt  to 
name  a  particular  creditor  in  his  schedule  of  debts,  or  to  give  him 
notice  of  the  proceedings,  will  not  avoid  the  discharge  as  to  such  cred- 
itor, unless,  indeed,  such  omission  was  fraudulent.  Thomas  v.  Jones,  39 
"Wis.  124 ;  Payne  v.  Ahle,  7  Bush  (Ky.),  344 ;  3  Am.  Eep.  316  ;  Symonds 
V.  Barnes,  59  Me.  191  ;  8  Am.  Eep.  418  ;  Burpee  v.  Sparhawk,  108 
Mass.  Ill ;  11  x\m.  Eep.  320  ;  Batchelder  v.  Low,  43  Vt.  662 ;  5  Am. 
Eep.  311. 

A  discharge  in  bankruptcy  is  a  good  defense  to  a  creditor's  bill, 
founded  on  a  judgment  obtained  before  the  discharge,  to  enforce  it  as 
a  lien  upon  land  bought  witli  money  of  the  bankrupt  and  conveyed  to 
his  wife  {Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  [1  Sick.]  12) ;  or  to  a 
judgment  rendered  on  a  contract  induced  by  fraud  {Palmer  v.  Pres- 
ton, 45  Yt.  154;  Shuman  v.  Strauss,  34  N.  Y.  Supr.  6)  ;  or  to  a  judg- 
ment on  a  debt,  which  itself,  as  a  simple  debt,  would  not  be  barred 
thereby  {Hubbell  v.  Flint,  15  Gray,  550) ;  or  to  a  judgment  on  con- 
YoL.  YII.— 21 
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tract,  obtained  against  the  bankrupt  after  the  commencement  of  the 
banki'uptcy  proceedings.  Monroe  v.  TPpton,  50  N.  T.  (5  Sick.)  593. 
It  will  also  a\^ail  as  such  in  an  action  on  a  contract,  entered  into  by  the 
bankrupt,  on  surrendering  leased  premises,  to  pay  any  deficiency  of 
rent  caused  thereby.     Matter  of  Swift,  44  How.  Pr.  24Y. 

A  discharge  in  bankruptcy  releases  the  bankrupt  from  a  contingent 
liability,  such  as  that  of  surety  on  a  guardian's  bond.  Jones  v.  Knox, 
46  Ala.  53 ;  7  Am.  Rep.  583.  It  furnishes  a  good  defense  to  the 
sureties  of  a  bankrupt  on  a  bond  not  directly  for  the  payment  of  the 
principal's  debt,  such  as  one  for  the  return  to  an  officer  of  property 
attached  by  him  {Payne  v.  Able,  7  Bush  [Ky.],  344  ;  3  Am.  Eep.  316) ; 
or  the  official  bond  of  a  constable  {McMinn  v.  Allen,  67  N.  C.  131); 
or  that  of  a  collector.  United  States  v.  Throchmorton,  8  Bankr. 
Eeg.  309.     See  Saunders  v.  Best,  17  C.  B.  (^.  S.)  731. 

All  creditors  who  assent  to  a  discharge  in  bankruptcy  by  participat- 
ing in  the  proceedings  are  barred  thereby.  Clay  v.  Smith,  3  Pet. 
411. 

A  discharge  under  a  State  Insolvent  law  is  a  good  defense,  to  the 
full  extent  declared  by  that  law,  wherever  it  is  operative,  against  any 
claim  arising  upon  a  contract  within  its  purview.  Where  the  obliga- 
tion discharged  was  the  consideration  of  a  continuing  contract,  as  in 
case  of  a  premium  note  given  to  a  mutual  insurance  company,  its  dis- 
charge is  a  defense  to  an  action  on  the  latter  contract.  Reynolds  v. 
Mut.  Fire  Ins.  Co.,  34  Md.  280  ;  6  Am.  Rep.  337. 

The  discharge  under  a  State  insolvent  law  of  a  debt  arising  on  a 
contract,  made  and  to  be  performed  in  that  State,  between  parties 
residing  there,  is  good  everywhere,  and  furnishes  a  good  defense  to  an 
action  for  such  debt.  "Wharton's  Confl.  of  Laws,  §  523.  Especially  is 
this  so,  where  the  creditor  has  come  in  under  the  proceedings  {Matter 
of  Coates,  3  Abb.  Ct.  App.  231 ;  Matter  of  Bonaffe,  23  N.  Y- 
[9  Smith]  169 ;  Quelin  v.  Morsson,  1  Knapp's  P.  C.  C.  266 ;  Jones 
V.  Horsey,  4  Md.  306) ;  or  where  the  creditor  had  notice  of  the  pro- 
ceedings, even  though  he  did  not  prove  his  debt.  Wetherhee  v.  Martin, 
82  Mass.  (16  Gray)  518. 

"Whether  such  a  discharge  will  be  a  good  defense  to  an  action  by  a 
creditor  residing  in  a  different  State  is  a  point  upon  which  the 
decisions  are  very  conflicting.  Judge  Paesons  thinks  the  weight  of 
authority  to  be  in  the  affirmative,  where  the  contract  is  on  its  face  to 
be  performed  within  the  State  granting  the  discharge.  3  Pars,  on 
Cont.  439,  note  u).  The  Massachusetts  courts  have  held  a  discharge 
under  the  insolvent  laws  of  that  State,  existing  at  the  time  the  con- 
tract was  made,  an  effectual  bar  to  a  suit  there  by  a  creditor  who  was 
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at  that  time  a  citizen  of  tlie  State,  but  had  become  a  resident  of  an- 
other State  before  suit  brought.  Stoddard  v.  Harrington^  100  Mass.  87 ; 
1  Am.  Rep.  92 ;  Brigham  v.  Henderson,  1  Gush.  430 ;  Converse  v. 
Bradley,  id.  434,  n.  They  have  also  held  the  discharge,  under  the 
English  bankrupt  act,  of  a  merchant  residing  in  that  country,  from  a 
debt  due  to  a  Massachusetts  creditor,  which  was  contracted  and  pay- 
able in  England,  a  bar  to  a  subsequent  action  thereon  in  Massachusetts, 
whether  the  creditor  proved  his  debt  under  the  bankruptcy  or  not. 
May  V.  Breed,  1  Gush.  15. 

It  appears  that  in  England,  France  and  Holland,  and  perhaps  other 
countries  of  Europe,  discharges  in  bankruptcy  granted  under  the  laws 
of  either  country  are  held  operative  in  the  others. 

§  3.  When  not  a  defense.  The  effect  to  be  given  to  a  discharge 
under  the  insolvent  law  of  one  State  as  a  defense  to  an  action  brought 
in  the  courts  of  another  State,  by  a  resident  of  such  State,  or  on  a  con- 
tract to  be  performed  there,  has  been  considered  under  title  Domicile, 
Yol.  2,  p.  649.  The  general  rule  there  laid  down,  that  State  insolvent 
laws  can  have  no  extra-territorial  operation,  and  a  discharge  under  the 
law  of  one  State  cannot  affect  a  contract  made  or  to  be  performed  in 
another  State,  nor  a  debt  due  to  a  resident  of  another  State,  unless  the 
creditor  has  in  some  way  become  a  party  to  the  proceeding,  is  sup- 
ported by  numerous  authorities,  a  few  of  which  will  suffice  here. 
Judd  V.  Porter,  7  Greenl.  337;  Springer  v.  Foster,  2  Story,  387; 
Felch  V.  Btiglee,  48  Me.  9 ;  Baldwin  v.  Hale,  1  "Wall.  223  ;  Gilman 
V.  Lockwood,  4  id.  409  ;  Cooh  v.  Moffat,  5  How.  (U.  S.)  295  ;  Woodr 
hull  V.  Wagner,  Baldw.  296  ;  Riston  v.  Content,  4  Wash.  G.  G.  476  ; 
Soule  v.  Chase,  39  N.  Y.  (12  Tiff.)  342  ;  Pratt  v.  Chase,  44  N.  Y.  (5 
Hand)  597 ;  4  Am.  Eep.  718 ;  Hawley  v.  Hunt,  27  Iowa,  303  ;  1  Am. 
Rep.  273.  In  the  latter  case,  Judge  Dillon  reasons,  that  a  bankruptcy 
proceeding  is  in  the  nature  of  a  judicial  investigation,  and  jurisdiction 
of  the  creditor  is  necessary  to  make  the  discharge  binding  upon  him, 
because  the  debt  due  him,  no  matter  where  it  originated,  attends  his 
person  ;  and  he  lays  it  down  as  settled  law,  that  a  non-resident,  non- 
assenting  creditor,  is  not  bound  by  the  debtor's  discharge  under  State 
insolvent  law.  See,  also,  Munroe  v.  Guilleaume,  3  Abb.  Gt.  App. 
334;  Braynard  v.  Marshall,  8  Pick.  196;  Agnew  v.  Piatt,  15  id. 
417;  Bradford  v.  Farrand,  13  Mass.  18;  Easterly^.  Goodwin,  35 
Gonn.  279 ;  TJrton  v.  Hunter,  2  W.  Ya.  83 ;  Green  v.  Sarmiento,  3 
Wash.  G.  G.  17  ;  Boyle  v.  Zacharie,  6  Pet.  635  ;  Suydam  v.  BroadnaXy 
14  id.  67 ;  Stevenson  v.  King,  2  Gliff.  1 ;  McMillan  v.  MoNeill,  4 
Wheat.  209 ;  Emory  v.  Greenough,  3  Dall.  369. 

It  is  a  general  rule  that  a  discharge  only  operates  against  claims  which 
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were  provable  as  debts  under  the  bankruptcy  or  insolvency  proceed- 
ings. Houston  V.  State,  34  Tex.  542 ;  Pierce  v.  Wilcox,  40  Ind.  70. 
It  is  not,  therefore,  a  defense  to  an  action  on  a  continuing  contract  for 
the  enjoyment  of  its  benefits  subsequent  to  the  filing  of  the  petition. 
RoUnson  v.  Pesant,  53  N.  Y.  (8  Sick.)  419 ;  Matter  of  May,  47  How.  37. 

The  discharge  of  a  debtor  against  whom  judgment  has  been  recovered 
since  the  institution  of  the  bankruptcy  proceedings,  in  a  suit  previously 
commenced,  is  not  a  bar  to  an  action  on  such  judgment,  though  it  is 
provable  in  such  proceedings ;  the  failure  of  the  defendant  to  obtain  a 
continuance  so  as  to  plead  it  being  a  waiver  of  that  defense.  Bradford 
V.  Bice,  102  Mass.  472 ;  3  Am.  Rep.  483. 

It  is  no  defense  to  a  surety  in  a  bond  by  which  he  is  bound,  on  some 
contingency,  to  pay  his  principal's  debt,  such  as  one  to  secure  the  pay- 
ment of  damages  and  costs  in  an  injunction  case  {Eastntjan  v.  Hibhard, 
54  N.  H.  504 ;  20  Am.  Rep.  157) ;  or  one  to  release  property  from  an  at- 
tachment levied  more  than  four  months  before  the  bankruptcy  proceed- 
ings {Holyohe  v.  Adams,  1  Hun,  223) ;  or  a  bail  hondi  {Glaflin  v.  CogoMy 
48  N.  H.  411),  that  his  principal  has  been  discharged  in  bankruptcy 
after  breach. 

A  discharge  of  one  of  several  partners  or  joint  debtors  is  no  defense 
to  an  action  against  the  others  thereon.  Matter  of  Levy,  2  Ben.  169 ; 
Payne  v.  Able,  7  Bush(Ky.),  344;  3  Am.  Rep.  316. 

Even  though  the  terms  of  the  law  be  suQicient  to  cover  it,  a  debt  due 
to  the  United  States  is  not  barred  by  a  discharge.  United  States  v. 
Herron,  20  Wall.  251. 

A  legal  lien  upon  property,  secured  before  the  bankruptcy  proceed- 
ings, is  not  affected  by  the  discharge,  and  that  cannot  be  set  up  to  pre- 
vent the  enforcement  of  such  lien.  Jones  v.  Lellyett,  39  Ga.  64 ;  State 
V.  Recorder  of  Mortgages,  21  La.  Ann.  401 ;  Bar  stow  v.  Hansen,  2 
Hun,  333.  The  discharge  of  a  mortgagor  is  no  defense  to  an  action  to 
foreclose  his  mortgage,  but  it  will  bar  a  judgment  against  him  for  a 
deficiency.     Roberts  v.  Wood,  38  Wis.  60. 

Neither  debts  contracted  by  the  bankrupt  by  means  of  fraud,  or  with 
a  fraudulent  intent,  nor  judgments  on  such  debts,  are  barred  by  a  dis- 
charge in  bankruptcy,  as  they  come  within  the  express  exceptions  of  the 
TJ.  S.  bankrupt  act  {In  re  Wright,  36  How.  Pr.  167 ;  In  re  Robinson,  id. 
176  ;  In  re  Patterson,  2  Ben.  155  ;  Steivart  v.  Emerson,  8  Bankr.  Reg. 
462);  and  the  same  is  true  as  to  debts  arising  from  defalcation  as  a  pubhc 
officer,  or  while  acting  in  a  fiduciary  capacity,  even  when  they  are  included 
in  the  schedule  and  the  discharge  is  general.  Stow  v.  Parks,  1  Chand. 
(Wis.)  60 ;  2  Pin.  122.  This  latter  exception  has  been  held  not  to 
apply  to  the  failure  of  an  administratrix,  intrusted  with  bills  as  coUat- 
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eral  to  a  debt  due  the  estate,  to  dispose  of  and  apply  the  proceeds  as 
directed  {Oronan  v.  Cotting,  104  Mass.  245 ;  6  Am.  Eep.  232) ;  or  to  the 
faihire  of  an  agent  to  account  for  and  pay  over  monthly  to  his  principal 
moneys  collected  by  him,  as  agreed.  Grover  and  Baker  v.  Cliiiton,  8 
Nat.  Bankr.  Reg.  312.  But  it  does  apply  to  the  case  of  an  agent  who 
converts  to  his  own  use  moneys  intrusted  to  him  solely  for  the  purpose 
of  being  invested  by  him  on  bond  and  mortgage  {Flagg  v.  Ely,  1  Edm. 
[N.  Y.]  206);  and  to  that  of  an  attorney  who  fails  to  pay  over  money 
collected  for  his  client.  Heffren  v.  Jayne,  39  Ind.  463  ;  13  Am.  Rep. 
281 ;  Flanegan  v.  Pearson,  42  Tex.  1 ;  19  Am.  Rep.  40.  But  see  Wol- 
cott  V.  Hodge,  15  Gray  (Mass.),  547.  An  auctioneer,  who  receives 
money  for  goods  sold  by  him,  also  acts  in  a  fiduciary  capacity,  and  his 
discharge  is  no  bar  to  a  suit  therefor.  Jones  v.  JRtcsseU,  44  Ga.  460. 
The  obligation  of  a  bank,  receiving  money  from  its  customers  in  the 
ordinary  course  of  business,  is  not  fiduciary.  In  re  Bank  of  Madison, 
9  Bankr.  Reg.  184.  Commission  merchants  and  factors  act  in  a  fidu- 
ciary capacity,  and  claims  against  them  for  the  proceeds  of  goods  sold 
by  them,  which  they  have  converted  to  their  own  use  or  not  paid  over 
on  demand,  are  not  barred  by  a  discharge  in  bankruptcy.  Oay  v.  Far- 
ran,  2  Cin.  (O.)  426  ;  Banning  v.  Bleakley,  27  La.  Ann.  257 ;  21  Am. 
Rep.  554 ;  Lemcke  v.  Booth,  47  Mo.  387 ;  In  Matter  of  Seymour,  6  Int. 
Rev.  60  ;  In  re  Kimhall,  6  Blatchf .  292.  Nor  is  a  debt  for  defalcation 
as  a  guardian  affected  by  such  a  discharge,  and  hence  the  right  of  his 
surety  to  sue  the  guardian  for  re-imbursement  of  moneys  paid  as  such 
surety  is  not  barred  thereby.  Hallihwrton  v.  Carter,  10  Bankr.  Reg. 
357. 

§  4.  New  promise.  By  analogy  to  the  bar  of  the  statute  of  limita- 
tions, a  discharge  in  bankruptcy  or  insolvency  protects  the  debtor  only 
when  he  claims  its  protection.  He  may  revive  an  obligation  barred  by 
his  discharge  by  means  of  a  new  promise,  made  after  the  filing  of  the 
petition  in  bankruptcy,  and  either  before  or  after  his  discharge. 
Eornthal  v.  McRae,  67  No.  Car.  21 ;  Fraley  v.  Kelly,  id.  78  ;  Chabot  v. 
Tucker,  39  Cal.  434 ;  Dusenhury  v.  Hoyt,  53  N.  Y.  (8  Sick.)  521 ; 
13  Am.  Rep.  543.  To  have  that  effect,  the  new  promise  must  be  dis- 
tinct, specific,  unambiguous,  certain,  and  satisfactorily  proved.  Ste7'n 
V.  Nussbaum,  47  How.  Pr.  489.  If  the  promise  is  conditional,  satis- 
faction of  the  condition  must  be  shown.  Apperson  v.  Stewart,  27  Ark. 
619.  A  letter  in  which  the  discharged  debtor  says,  "  Be  satisfied,  all 
will  be  right ;  I  intend  to  pay  all  my  just  debts ;  all  will  be  right  betwixt 
me  and  my  creditors,"  is  not  sufficient  to  revive  a  discharged  debt.  Allen, 
V.  Ferguson,  18  Wall.  1. 

Although  the  new  promise  is  the  real  ground  of  action,  and  may  bo 
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so  declared  on,  yet,  it  seems,  the  old  debt  may  still  be  treated  as  the 
cause  of  action  for  the  purpose  of  the  remedy,  and  the  new  promise 
as  a  waiver  of  the  bar.  Chahot  v.  Tucker,  39  Cal.  434  ;  Duseiibury 
V.  Hoyt,  53  N.  Y.  (8  Sick.)  521 ;  13  Am.  Kep.  543. 

§  5.  Defense,  how  interposed.  A  discharge  in  bankruptcy  will  not 
avail  as  a  defense  unless  pleaded.  Jenks  v.  Opp,  43  Ind.  108 ;  Rudge 
V.  Bundle,  1  Thomp.  &  C.  (N.  Y.)  649.  And  a  neglect  to  plead  it, 
although  arising  from  ignorance  of  the  law,  will  not  be  aided  by  the 
court.  Ackerman  v.  Van  Houten,  5  Halst.  332.  It  must  be  pleaded 
specially.  Cross  v.  Eohson,  2  Caines,  102.  A  plea  of  a  discharge  under 
a  State  insolvent  act  must  state  the  facts  showing  the  jurisdiction  of 
the  court  or  judge  by  whom  it  was  granted.  Morgan  v.  Dyer,  10 
Johns.  161 ;    Wyman  v.  Mitchell,  1  Cow.  316. 

A  discharge  received  during  the  pendency  of  a  suit  against  the  in- 
solvent may  be  taken  advantage  of  by  plea  puis  darrein  continu- 
OMce,  or  supplemental  answer.  Merchants^  Bank  v.  Moore,  2  Johns. 
294 ;  Morgan  v.  Dyer,  9  id.  255.  Thus,  if  received  during  the 
pendency  of  a  creditor's  bill  to  enforce  a  claim  which  has  been  proved 
in  bankruptcy  it  may  be  interposed  in  that  suit  by  supplemental 
answer,  whether  the  plaintiffs  have  proved  their  whole  claim  without 
disclosing  or  referring  to  the  lien  or  not.  Stewart  v.  Isidor,  5  Abb. 
(N.  S.)  68;  Lyon  v.  Isett,  42  How.  Pr.  155  ;  11  Abb.  (N.  S.)  353.  If 
obtained  too  late  to  be  pleaded  originally  or  by  amendment,  the  defend- 
ant's remedy  is  by  motion  for  a  perpetual  stay  of  execution.  Cornell 
V.  Dakin,  38  N.  Y.  (11  Tiff.)  253 ;  World  Co.  v.  Brooks,  7  Abb.  (N. 
S.)  212. 
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CHAPTER  XXXVI. 

INTOXICATION. 
ARTICLE   I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  Intoxication  is  the  condition  of 
a  man  whose  mind  is  affected  by  the  immediate  use  of  intoxicating 
drinks.     1  Bonv.  Law  Diet.  510,  tit.  Drunkenness. 

This  condition  presents  various  degrees  of  intensity,  ranging  from  a 
simple  exhilaration  to  a  state  of  utter  unconsciousness  and  insensibility. 
In  the  earlier  stages  it  frequently  happens  that  the  mind  is  not  only 
not  disturbed,  but  acts  with  extraordinary  clearness,  promptitude  and 
vigor.  In  the  latter  the  thoughts  obviously  succeed  one  another  with- 
out much  relevance  or  coherence,  the  perceptive  faculties  are  active, 
but  the  impressions  are  misconceived,  as  if  they  passed  through  a  dis- 
torting medium,  and  the  reflective  powers  cease  to  act  with  any  degree 
of  efficiency.  Some  of  the  intermediate  stages  may  be  easily  recog- 
nized, but  it  is  not  always  possible  to  fix  upon  the  exact  moment  when 
they  succeed  one  another.  In  some  persons  peculiarly  constituted,  a 
fit  of  intoxication  presents  few  if  any  of  these  successive  stages,  and 
the  mind  rapidly  loses  its  self-control,  and  for  the  time  is  actually 
frenzied,  as  if  in  a  maniacal  paroxysm,  though  the  amount  of  the 
drink  may  be  comparatively  small.  The  same  phenomenon  is  observed 
sometimes  in  persons  who  have  had  some  injury  of  the  head,  who  are 
deprived  of  their  reason  by  the  slightest  indulgence. 

The  habitual  use  of  intoxicating  drinks  is  usually  followed  by  a 
pathological  condition  of  the  brain,  which  is  manifested  by  a  degree  of 
intellectual  obtuseness,  and  some  insensibility  to  moral  distinctions 
once  readily  discerned.  The  mind  is  more  exposed  to  the  force  of 
foreign  influences,  and  more  readily  induced  to  regard  things  in  the 
light  to  which  'others  have  directed  them.  In  others  it  produces  a  per- 
manent mental  derangement,  which,  if  the  person  continues  to  indulge, 
is  easily  mistaken  by  common  observers  for  the  immediate  effects  of 
hard  drinking.  These  two  results — the  mediate  and  the  unmediate 
effects  of  drinking — may  co-exist ;  but  it  is  no  less  necessary  to  distin- 
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giiish  them  from  each  other,  because  their  legal  consequences  may  be 
very  different.  Moved  by  the  latter  a  person  goes  into  the  street  and 
abuses  or  assaults  his  neighbors ;  moved  by  the  former  the  same  person 
makes  his  will,  and  cuts  off  those  who  have  the  strongest  claim  upon 
his  bounty,  with  a  shilling.  In  a  judicial  investigation,  one  class  of 
witnesses  will  attribute  all  his  extravagances  to  drink,  while  another 
will  see  nothing  in  them  but  the  effect  of  insanity.  The  medical  jurist 
should  not  be  misled  by  either  party,  but  be  able  to  refer  each  particu- 
lar act  to  its  proper  source.  Esquirol's  Mai.  Men.  ii.  78  ;  Marc  de  la 
Folie,  ii.  605  ;  Kay's  Med.  Jur.  497 ;  Macnish's  Anatomy  of  Drunken- 
ness, chap.  14 ;  1  Bouv.  Law  Diet.  510,  511. 

§  2.  When  a  defense  on  contracts.  The  common  law  shows  but 
little  disposition  to  afford  relief,  either  in  civil  or  criminal  cases,  from 
the  immediate  effects  of  drunkenness.  It  does  not  usually  consider 
mere  drunkenness  as  a  sufficient  reason  for  invalidating  any  act 
{Pickett  V.  Sutter,  5  Cal.  412 ;  Johnson  v.  EocTcwell^  12  Ind.  76  ;  Bey- 
nolds  V.  Dechaums,  24  Tex.  174)  ;  nor  does  a  court  of  equity  {Shaw  v. 
Thackrmj,  17  Jur.  1045  ;  1  Sm.  &  G.  537 ;  Lightfoot  v.  Heron,  3  Y. 
&  C.  586) ;  where  a  party  to  a  contract  is  voluntarily  intoxicated  at  the 
time  of  making  it,  to  the  extent  only  that  he  does  not  clearly  under- 
stand the  business,  this  does  not  render  his  contract  void  or  voidable, 
where  no  advantage  is  gained  by  dealing  with  him.  Henry  v. 
Hitenour,  31  Ind.  136.  And  see  Cory  v.  Cory,  1  Ves.  Ch.  19 ;  CooTce 
V.  Clayworth,  18  Yes.  12 ;  Crane  v.  Conklin,  Saxton,  346  ;  Birdsong 
V.  Birdsong,  2  Head  (Tenn.),  289.  To  render  a  transaction  voidable 
on  account  of  drunkenness  of  a  party  to  it,  it  should  appear  that  he 
was  so  drunk  as  to  have  drowned  reason,  memory,  and  judgment,  and 
impaired  his  mental  faculties  to  an  extent  that  would  render  him  non 
compos  mentis  for  the  time  being.  This  is  so  especially  when  the 
other  parties  connected  with  the  transaction  have  not  aided  in  or  pro- 
cured his  drunkenness.  Bates  v.  Ball,  72  111.  108  ;  Johns  v.  Fritchey, 
39  Md.  258.  If  the  intoxication  be  sufficient  thus  to  deprive  him  of 
understanding,  it  is  a  defense,  whether  voluntary  or  caused  by  the 
procurement  of  the  other  party,  Mansfield  v,  Watson,  2  Clarke 
(Iowa),  111 ;  Barrett  v.  Buxton,  2  Aik,  (Yt.)  167;  Burroughs  v.  Rich- 
man,  1  Green  (N.  J.  Law),  233 ;  Lee  v.  Ware,  1  Hill  (So.  Car.),  313 ;  Foot 
V.  Tewksbury,  2  Yt.  97  ;  Taylor  v.  Patrick,  1  Bibb,  168 ;  Cmnmings 
V.  Henry,  10  Ind.  109  ;  Hawkins  v.  Bone,  4  F.  &  F.  311.  And  if  a 
man  has  become  incapable,  from  a  continued  course  of  previous  intoxi- 
cation, of  judging  upon  the  propriety  of  his  acts,  a  court  of  equity  will 
carefully  examine  the  contract,  to  see  whether  it  does  not  contain  evi- 
dence that  advantage  was  taken  of  his  habits.  Conant  v.  Jackson,  16  Yt. 


INTOXICATION  169 

335  ;  Birdsong  v.  Birdsong,  2  Head  (Tenn.),  289.  So  a  contract,  un- 
reasonable in  itself,  entered  into  by  an  habitual  drunkard,  when  in  a 
state  of  excitement,  from  excessive  drinking,  almost  amounting  to  mad- 
ness, with  a  person  who  at  the  time  held  him  in  a  complete  subjection, 
wiU  be  set  aside  in  equity.  It  is  not  necessary  in  such  a  case  to  establish 
actual  madness.  Wiltshire  v.  Marshall,  14  W.  K.  602 ;  14  L.  T.  (N.  S.) 
396.  One  reduced  to  such  extreme  debility  by  intoxication  as  to  be 
unable  to  rise,  or  sit  up  in  bed  unless  supported,  or  to  hold  a  pen  and 
make  a  mark  unless  the  pen  and  hand  are  held  for  him,  can  no  more 
execute  a  conveyance  of  his  property  than  if  intoxicated.  Wilson  v. 
Bigger,  7  Watts  &  Serg.  111.  And  where  a  party  to  a  contract,  not  so 
drunk  as  to  be  legally  incompetent,  is  yet  partly  drunk,  especially  if  led 
to  drink  by  the  other,  the  contract  may  be  set  aside  in  equity  for  fraud, 
since  a  less  degree  of  vigilance  would  be  required  in  such  a  case,  the 
sober  person  knowing  that  the  two  did  not  at  the  moment  stand  on 
equal  ground.  Mansfield  v.  Watson,  2  Clarke  (Iowa),  111.  See 
White  V.  Gox,  3  Hay.  79.  So  a  lease  obtained  by  fraud  and  imposition 
from  a  person  who  was  intoxicated  is  void.  Butler  v.  Mulinhill,  1 
Bligh,  137.  A  deed  made  by  a  person  while  in  a  state  of  gross  intoxi- 
cation will  be  set  aside,  if  advantage  has  been  taken  of  his  situation, 
or  his  drunkenness  was  produced  by  the  act  or  connivance  of  the  person 
to  be  benefited  by  the  deed.  0^  Conner  v.  Kempt,  29  N.  J.  Eq.  156. 
But  to  render  the  deed  void,  it  must  appear  that,  at  the  time  of  its  exe- 
cution, the  grantor  was  so  greatly  under  the  influence  of  liquor  as  to 
be  incapable  of  knowing  the  eifect  of  what  he  was  doing.  Shackelton 
V.  Sebree,  86  111.  616.  An  agreement  made  by  a  person  in  a  state  of 
complete  intoxication  has  been  held  to  be  void.  Pitt  v.  Smith,  3  Camp. 
33  ;  Seymour  v,  Delancy,  3  Cow.  445  ;  Harhison  v.  Lemon,  3  Blackf. 
51  ;  Drummond  v.  Hopper,  4  Harr.  (Del.)  327.  And  drunkenness  in 
such  a  degree  as  to  render  the  testator  unconscious  of  what  he  is  about, 
or  less  capable  of  resisting  the  influence  of  others,  avoids  a  will.  Shel- 
ford  on  Lun.  274,  304.     But  Qeepost,  p.  171,  §  4. 

A  publican  cannot  recover  for  beer  furnished  to  third  persons,  by 
the  order  of  an  individual  who  has  previously  become  intoxicated  by 
drinking  in  his  house.     Brandon  v.  Old,  3  C.  &  P.  440. 

To  an  action  by  an  indorsee  against  the  indorser  of  a  bill,  a  plea, 
that  when  he  indorsed  the  bill  he  was  so  intoxicated,  and  thereby  so 
entirely  deprived  of  sense,  understanding  and  the  use  of  his  reason  as 
to  be  unable  to  comprehend  the  meaning,  nature  or  effect  of  the  in- 
dorsement, or  to  contract  —  of  which  the  plaintiff  at  the  time  of  the 
indorsement  had  notice  —  is  a  good  answer.  Gore  v.  Gibson,  13  M. 
&  W.  623 ;  9  Jur.  140 ;  14  L.  J.  Exch.  151.  The  doctrine  of  this 
YoL.  YII.— 22 
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case  is  qualified  by  holding  that  the  contract  is  voidable,  not  void,  in: 
MattJiews  v.  Baxter,  L.  K.,  8  Exch.  132 ;  4  Eng.  502.  See  j^ost,  p. 
171,  §  4. 

Where  a  party  attempts  to  invalidate  a  contract  on  the  ground  that 
the  person  executing  it  was  intoxicated  at  the  time,  or  for  fraud,  impo- 
sition or  undue  influence  upon  him,  the  burden  of  proof  is  upon  the 
party  impeaching  the  contract ;  but  direct  and  positive  proof  is  not 
required.  Conant  v.  Jackson,  16  Yt.  335.  So,  where  a  plaintiff  seeks 
to  avoid  a  settlement,  set  up  to  defeat  his  recovery,  on  the  ground  that 
he  was  drunk  at  the  time  of  making  it,  and  induced  thereto  by  threats 
to  arrest  him  upon  a  charge  which  proves  groundless,  evidence  is 
admissible  that  he  had  been  drunk  during  a  greater  part  of  the  time 
for  some  weeks  previous  to  the  settlement,  while  staying  at  the  defend- 
ant's house,  and  with  his  knowledge.  Foss  v.  Hildreth,  10  Allen 
(Mass.),  76.  So,  evidence  of  the  party's  condition  several  hours  after 
the  settlement  may  be  given,  as  tending  to  show  his  condition  when 
the  settlement  was  made.     Phelan  v.  Gardner,  43  Cal.  306. 

In  cases,  both  civil  and  criminal,  where  malice  is  an  ingredient  of 
the  charge,  it  seems  that  simple  intoxication  may  be  given  in  evidence 
to  rebut  it ;  but  this  principle  does  not  seem  to  be  extended  to  the 
ingredient  of  intention.  Dawson  v.  State,  16  Ind.  428.  But  see 
People  V.  Rogers,  18  N.  Y.  (4  Smith)  9. 

§  3.  When  not  a  defense.  See  preceding  section.  Although  a  per- 
son's mental  faculties  may  be  so  far  prostrated  by  long  continued  hab- 
its of  intoxication  as  to  render  him  for  a  considerable  part  of  the  time 
incompetent  to  make  a  contract,  yet  contracts  made  by  him  at  inter- 
vals, when  he  appears  sober  and  rational,  cannot  be  avoided  on  the 
ground  of  imbecility  alone,  unless  so  unreasonable  and  unequal  as  to 
afford  evidence  that  his  appearance  was  deceptive,  and  his  intellect 
really  clouded  and  confused.     Conant  v.  Jackson,  16  Yt.  335. 

An  agreement,  if  reasonable,  and  to  settle  family  disputes,  no  unfair 
advantage  being  taken,  will  not  be  set  aside  because  the  party  was 
drunk,  or  paternal  authority  exercised.     Cory  v.  Cory,  1  Yes.  19. 

Where  the  maker  of  a  promissory  note  was  not  so  intoxicated  at  the 
time  he  made  the  note  but  that  he  remembered  the  act  and  the  accom- 
panying circumstances,  the  next  morning,  it  was  held  that  he  could 
not  set  up,  as  a  defense,  in  an  action  on  the  note  by  a  l)ona  fide  holder, 
the  plea  of  intoxication.  Caulkins  v.  Fry,  35  Conn.  170.  The  drunk- 
enness of  the  maker  of  a  promissory  note  is  not  a  defense  to  an  action 
brought  thereon  by  a  holder  in  good  faith,  in  the  absence  of  proof  of 
fraud,  or  of  his  total  incapacity.  Miller  v.  Finley,  26  Mich.  249  ;  12 
Am.  Rep.  306.     The  drunkenness  of  the  maker  of  a  negotiable  note 
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cannot  be  set  up  as  a  defense  against  an  innocent  holder  for  value,  and 
the  indorsee  is  deemed  an  innocent  holder  unless  he  took  it  rPMla  fide, 
and  with  notice  of  the  condition  of  the  maker.  State  Bank  v.  Mc- 
Koy,  69  Penn.  St.  204 ;  8  Am.  Eep.  246,  251,  note. 

A  man  may  not  make  use  of  his  intoxication  as  a  means  of  cheat- 
ing others.  If  he  made  himself  drunk  with  the  intention  of  avoiding 
a  contract  entered  into  by  him  while  in  that  state,  it  may  well  be  doubted 
whether  he  would  be  permitted  to  carry  this  fraud  into  efEect.  1  Par- 
sons on  Contracts,  374,  375. 

A  man  of  weak  intellect  from  habitual  drunkenness,  and  incapable 
of  managing  his  own  affairs,  may  make  a  contract  for  necessaries,  in- 
cluding such  things  as  are  useful  and  proper  for  his  station.  Darby  v. 
Cabanne,  1  Mo.  App.  126.  He  may  make  a  contract  with  an  attorney 
to  have  a  guardian  appointed,  under  the  statute,  for  his  protection,  and 
will  be  liable  for  the  services  rendered,  and  the  costs  and  expenses.  Id. 

§  4.  Ratification.  The  intoxication  of  a  person  at  the  time  of  his 
execution  of  a  contract  does  not  render  the  contract  void,  but  only 
voidable  ;  and  to  defend  against  a  contract  on  that  ground,  it  must  have 
been  rescinded  by  restoring  whatever  was  received  as  the  consideration 
thereof.  Joest  v.  Williams,  42  Ind.  565  ;  13  Am.  Eep.  377,  381,  note. 
If  one  buys  goods  while  drunk,  but  keeps  them  when  sober,  his  drunk- 
enness is  no  answer  to  an  action  for  the  purchase-money.  Gore  v. 
Gibson,  13  M.  &  W.  623 ;  1  Pars,  on  Cont.  375.  The  fact,  that  a  man 
possessed  of  reason  and  the  power  of  reflection,  is  frequently  and  even 
daily  intoxicated,  is  not  sufficient  to  invalidate  a  clear  and  explicit  con- 
tract, deliberately  made  by  him,  on  the  best  terms,  and  obtained  after 
some  efEort,  with  a  person  who  is  not  proved  to  have  taken  advantage 
of  a  period  of  intoxication,  which  he  subsequently  declares  to  be  satis- 
factory, and  which  is  fully  executed  by  the  other  party.  Reinicker  v. 
Smith,  2  Har.  &  J.  421. 

A  contract  made  when  one  of  the  persons  to  it  is  so  drunk  as  to  be 
incapable  of  transacting  business  or  knowing  what  he  is  about  is  not 
void,  but  voidable  only,  and  may  be  enforced  against  him,  if  ratified 
after  he  becomes  sober ;  and  this,  though  his  condition  was  known  to 
the  other  party  to  the  contract  at  the  time  of  making  it.  Matthews 
V.  Baxter,  L.  R.,  8  Exch.  132  ;  4  Eng.  502  ;  Molton  v.  Camroux,  2 
Exch.  487 ;  4  id.  17 ;  13  M.  &  W.  623  ;  42  L.  J.  Exch.  73 ;  28  L.  T. 
(N.  S.)  169 ;  qualifying  GoreY.  Gibson,  13  M.  <&  W.  623.  So  long  as  the 
grantor  in  a  deed  acquiesces  in  it,  it  cannot  be  impeached  by  third  per- 
sons on  the  ground  that  it  was  executed  by  him  when  drunk.  Eaton 
V.  Perry ^  29  Mo.  (8  Jones)  96. 

It  is  a  defense  in  a  suit  upon  a  mortgage  that  the  defendant  was  so 


172  mTOXICATION". 

intoxicated  at  the  time  of  signing  the  same  as  to  be  incapable  of  execute 
ing  it ;  and  it  is  not  controverted  by  an  allegation  in  reply  that  defend- 
ant kept  and  used  the  goods  for  which  the  instrument  was  given,  the 
claim  being  upon  the  written  instrument  and  not  for  goods  sold.  It 
is  necessaiy  to  show  a  ratification  of  the  instrument  by  defendant  when 
sober  and  in  his  right  mind.     Reinskopf  v.  Rogge^  37  Ind.  207. 

§  5.  Who  may  interpose  the  defense.  The  personal  representa- 
tives of  a  party  to  a  contract  may  avoid  it  on  the  ground  that  he  was  drunk 
when  he  executed  it,  although  such  drunkenness  was  not  occasioned 
by  the  procurement  of  the  other  party  to  the  contract.  Wigglesworth 
V.  Steers,  1  Hen.  &  M.  70.  They  have  the  same  rights  that  the  party 
himself  would  have  had.  So,  too,  a  deed  obtained  from  the  plain- 
tiff's ancestor  while  he  was  intoxicated  may  be  set  aside.  Prentice 
V.  Achorn,  2  Paige's  Ch.  (N.  Y.)  30 

A  defendant  was  refused  leave  to  plead  to  an  action  for  liquors  and 
suppers  furnished  in  a  brothel,  that  he  was  deprived  of  understanding 
by  intoxication  when  he  made  the  contract  sued  on,  as  the  plaintiff  well 
knew,  and  that  the  articles  were  furnished  to  increase  his  intoxication, 
and  that  he  derived  no  benefit  from  them.  Hamilton  v.  Orainger^  5 
Hurl.  &  Norm.  40.  But  it  would  seem  that  whether  the  party  was  too 
drunk  to  contract  is  a  question  for  the  jury.  Reynolds  v,  DechaumSj 
24  Texas,  174  ;  Cummings  v.  Henry y  10  Ind.  109. 
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CHAPTER  XXXVII. 

JUDICIAL  PKOCEEDINGS. 
ARTICLE  I. 

GENERAL  KTTLE8  AND  PRINCIPLES. 

Section  1.  Definition  and  nature.  Judicial  proceedings  are  pro 
ceedings  relating  to,  practiced  in,  or  proceeding  from  a  coui't  of  justice. 
1  Bouv.  Law  Diet.  767. 

The  mistake  or  default  of  a  judge  will  not  be  allowed  to  prejudice 
the  rights  of  the  parties  litigant.  Widtier  v.  Walsh,  3  Colo.  418  ; 
Broom's  Leg,  Max.  122. 

Conclusive  presumptions  are  made  in  favor  of  judicial  proceedings. 
Thus  it  is  an  undoubted  rule  of  pleading  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court  but  that  which  is  so 
expressly  alleged.  Peacock  v.  Bell,  1  Saund.  74 ;  Gosset  v.  Howard, 
10  Q.  B.  411,  455,  459.  So,  also,  it  is  presumed,  with  respect  to  such 
writs  as  are  actually  issued  by  the  superior  courts  at  Westminster,  that 
they  are  duly  issued,  and  in  a  case  in  which  the  courts  have  jurisdiction 
unless  the  contrary  appears  on  the  face  of  them ;  and  all  such  writs  will 
of  themselves,  and  without  any  further  allegation,  protect  all  officers 
and  others  in  their  aid  acting  under  them  ;  and  this,  too,  although  they 
are  on  the  face  of  them  irregular,  or  even  void  in  form.  6  Coke,  54  a  ; 
Gosset  V.  Howard,  10  Q.  B.  411,  455,  459. 

The  rule  is  well  settled  by  the  authorities,  that  words  spoken  in  the 
course  of  judicial  proceedings,  though  they  are  such  as  impute  crime 
to  another,  and  therefore  if  spoken  elsewhere  would  import  malice  and 
be  actionable  in  themselves,  are  not  actionable  if  they  are  applicable 
and  pertinent  to  the  subject  of  inquiry.  And  this  extends  not  merely 
to  regular  courts  of  justice,  but  to  all  inquiries  before  magistrates, 
referees,  municipal,  military,  and  ecclesiastical  bodies  ;  and  they  are 
only  restrained  by  this  rule,  viz. :  That  they  shall  be  made  in  good 
faith  to  courts  or  tribunals  having  jurisdiction  of  the  subject,  and  power 
to  hear  and  decide  the  matter  of  complaint  or  accusation,  and  that  they 
are  not  resorted  to  as  a  cloak  for  private  malice.  The  question,  there- 
fore, in  such  cases  is,  not  whether  they  are  actionable  in  themselves, 
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but  whether  thej  were  spoken  in  the  course  of  judicial  proceedings, 
and  whether  thej  were  relevant  and  pertinent  to  the  cause  or  subject 
of  inquiry.  Heard  on  Lib.  &  S.,  §§  101,  102.  The  rule  that  no  action 
will  lie  for  words  spoken  or  written  in  the  course  of  any  judicial  pro- 
ceeding has  been  acted  upon  from  the  earliest  times.  In  Cutler 
V.  Dixon,  4  Coke,  14  5,  it  was  adjudged  that  if  one  exhibit  arti- 
cles to  justices  of  the  peace,  "  in  this  case  the  parties  shall  not  have, 
for  any  matter  contained  in  such  articles,  any  action  upon  the  case,  for 
they  have  pursued  the  ordinary  course  of  justice  in  such  cases  ;  and  if 
actions  should  be  permitted  in  such  cases,  those  who  have  just  cause 
for  complaint  would  not  dare  to  complain,  for  fear  of  infinite  vexation." 
And  it  has  been  decided  that  though  an  affidavit  made  in  a  judicial 
proceeding  is  false,  slanderous,  and  malicious,  no  action  will  lie  against 
the  party  making  it.  Bevis  v.  Smith,  18  C.  B.  126 ;  Henderson  v. 
Broomhead,  4  Hurlst.  &  N.  (Exch.)  568. 

The  general  rule  is  subject  to  this  qualification,  that  in  all  cases 
where  the  object  or  occasion  of  the  words  or  writing  is  redress  for  an 
alleged  wrong,  or  a  proceeding  in  a  tribunal  or  before  some  individual  or 
associated  body  of  men,  such  tribunal,  individual,  or  body  must  be  vested 
with  authority  to  render  judgment  or  make  a  decision  in  the  case,  or 
to  entertain  the  proceedings  in  order  to  give  them  the  protection  of 
privileged  communications.  This  qualification  of  the  rule  runs  through 
all  the  cases  where  the  question  is  involved  Heard  on  Lib.  &  S.,  §  104. 
And  see  1  Bouv.  Law  Diet.  767. 

§  2.  When  a  defense  for  a  judge.  If  an  action  is  brought  against 
a  judge  of  record,  for  an  act  done  in  his  judicial  capacity,  a  plea  that 
he  so  did  it  will  be  a  sufficient  justification.  Ifostyn  v.  Fabrigas, 
Cowj).  172 ;  Briggs  v.  Wardwell,  10  Mass.  356  ;  Gaidt  v.  Wallis]  53 
Ga.  675.  Yol.  1,  p.  147;  Yol.  5,  pp.  30,  38,  39.  Judges  of  courts  of 
record  of  superior  or  general  jurisdiction  are  not  liable  to  civil  actions 
for  their  judicial  acts,  even  when  such  acts  are  in  excess  of  their  juris* 
diction,  and  are  alleged  to  have  been  done  maliciously  or  corruptly. 
Bradley  v.  Fisher,  13  Wall.  335  ;  Fray  v.  Blacklurn  {Knt.),  3  B.  & 
S.  576  ;  Ward  v.  Freenmn,  2  Ir.  C.  L.  460;  Kemp  v.  Neville,  10  C. 
B.  (N.  S.)  523  ;  31  L.  J.  C.  P.  158  ;  7  Jm-.  (N".  S.)  913  ;  10  W.  R. 
6 ;  4  L.  T.  (N.  S.)  640.  And  this  rule  of  exemption  from  liability 
for  erroneous  judicial  acts  applies  to  inferior  as  well  as  to  superior  tri- 
bunals. Londegan  v.  Hammer,  30  Iowa,  508 ;  Fausler  v.  Parsons, 
6  W.  Ya.  486  ;  20  Am.  Rep.  431.  But  the  jurisdiction,  if  not  of  record, 
must  affirmatively  appear  on  the  face  of  the  proceedings.  Wall  v.  Trum- 
hull,  16  Mich.  228.  In  Tennessee  the  true  rule  is  said  to  be  that  a  judge 
is  personally  responsible  to  the  injured  party  only  for  errors  committed 
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in  the  arbitrary,  corrupt  and  malicious  exercise  of  an  assumed  judicial 
authority,  without  regard  to  the  question  of  his  jurisdiction.  Cope  v. 
Ramsey^  2  Heisk.  (Tenn.)  197.  It  is  well  settled  that  an  action  will 
not  lie  against  a  judge  for  acting  judicially,  hut  without  jurisdiction 
unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of  juris- 
diction, and  it  lies  upon  the  plaintiff  in  every  such  case  to  prove  that 
fact.  Colder  v.  Halket,  3  Moore's  P.  C.  C.  28.  And  see  Bradley  v. 
Fisher,  13  Wall.  335.  But  a  judge  of  a  court  of  record  is  answerable 
for  an  act  done  by  his  command  when  he  has  no  jurisdiction  and  is  not 
misinformed  as  to  the  facts  on  which  jurisdiction  depends.  Houlden 
V.  Smith,  14  Q.  B.  841 ;  14  Jur.  598;  19  L.  J.  Q.  B.  170.  So  an 
action  lies  against  a  judge  of  an  ecclesiastical  court  who  has  acted 
beyond  the  jurisdiction  of  the  court,  as  where  a  party  was  excommuni- 
cated for  refusing  to  obey  an  order  of  the  ecclesiastical  court,  which  it 
had  no  authority  to  make,  or  where  the  party  had  not  been  previously 
served  with  a  citation  or  monition,  nor  had  due  notice  of  the  order. 
Beaurain  v.  Scott,  3  Camp.  388. 

A  warrant  granted  by  the  chief  justice  of  the  queen's  bench  in 
chambers,  returnable  into  that  court,  to  arrest  a  party  for  a  breach  of 
the  peace,  is  such  a  judicial  act  as  will  protect  him  against  an  action  for 
false  imprisonment.     Taafe  v.  Dowries,  3  Moore's  P.  C.  C.  36  n. 

§3.  When  not  a  defense.  See  preceding  section.  If  a  magistrate 
proceed  unlawfully  in  issuing  process,  he,  and  not  the  executive  officer, 
is  liable.  But  the  law  does  not  invoke  the  aid  of  courts  to  punish  the 
officers  of  justice  for  trifling  errors  in  drawing  up  legal  process. 
Taylor  v.  Alexander,  6  Ham.  144. 

A  judge  of  a  superior  court  or  of  a  court  of  general  jurisdiction  is 
not  liable  for  a  judicial  act  in  a  matter  within  his  jurisdiction,  although 
the  act  is  in  excess  thereof  ;  and  the  complaint  alleges  the  act  to  have 
been  done  wrongfully  and  willfully.  La/age  v.  Benedict,  73  N.  Y.  (28 
Sick.)  12  ;  8  Hun,  362. 

The  judge  of  a  county  court  is  liable  to  a  ward  for  misfeasance,  in 
the  clerk's  defective  execution  of  the  guardian's  bond.  In  this  class 
of  duties  the  clerk  is  responsible  only  in  case  of  a  refusal  to  discharge 
them  when  requested  by  the  judge,  or  for  fraud  in  collusion  with  the 
judge.  Kinnison  v.  Carpenter,  9  Bush  (Ky.),  599.  So  a  probate 
judge  is  responsible  for  the  illegal  issue  of  a  marriage  license  to  a 
minor,  although  the  license  was  issued  without  his  knowledge  by  a 
clerk  in  his  office,  who  had  never  qualified  as  deputy,  but  who  was 
authorized  by  him  to  issue  licenses  generally.  Wood  v.  Farnell,  50 
Ala.  546.     In  a  q_ui  tarn  action  against  such  judge  therefor,  the  defend- 
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ant  cannot  be  allowed  to  prove  that  after  the  issue  of  the  license,  but 
before  the  celebration  of  the  marriage,  and  in  ample  time  to  prevent 
it,  the  plaintiff,  who  was  the  father  of  the  minor,  was  informed  of  the 
issue  of  the  license  and  promised  to  prevent  the  marriage,  but  made  no 
effort  to  do  so.  Id. 

§  4.  When  a  defense  to  a  ministerial  officer.  See  generally  ante, 
Vol.  5,  pp.  29,  35,  38  and  39.  Where  duties  which  are  purely  minis- 
terial are  cast  upon  oflScers  whose  chief  functions  are  judicial,  and  the 
ministerial  duty  is  not  violated,  the  officer,  although  for  most  purposes 
a  judge,  is  still  civilly  responsible  for  such  misconduct.  And  the  same 
rule  obtains  when  judicial  functions  are  cast  upon  a  ministerial  officer. 
But  to  render  a  judge  acting  in  a  ministerial  capacity,  or  a  ministerial 
officer  acting  in  a  judicial  capacity  Kable,  it  must  be  shown  that  his 
decisions  were  not  merely  eri'oneous,  but  that  he  acted  from  a  spirit  of 
willfulness,  corruption  and  malice.  Pike  v.  Megoun,  44  Mo.  491  ; 
Lilienthalx.  Camphell,  22  La.  Ann.  600;  WalherY.  Halloch,  32  Ind. 
239. 

A  ministerial  officer  is  protected  in  the  execution  of  process,  valid  on 
its  face,  issued  by  a  court  or  magistrate  having  jurisdiction  of  the 
subject-matter  to  which  it  relates.  McLean  v.  Cook,  23  "Wis.  364  ; 
Hicks  V.  Born,  1  Lans.  (N.  Y.)  81 ;  S.  C,  54  Barb.  172 ;  42  N.  Y.  (3 
Hand)  47 ;  9  Abb.  (N.  S.)  47 ;  Pierson  v.  Gale,  8  Yt.  512 ;  Lattin  v. 
Smith,  Breese,  361 ;  Nichols  v.  Thomas,  4  Mass.  232.  And  if  the 
process  be  void  for  want  of  jurisdiction  in  issuing  it,  he  may  refuse 
to  execute  it,  and  in  a  suit  for  neglect  of  duty  he  may  show  such 
want  of  jurisdiction  in  defense.  Portland  Bank  v.  Stuhhs,  6  Mass. 
422 ;  Savacool  v.  Boughton,  5  Wend.  170  ;  Davis  v.  Wilson,  65  111. 
525.  But  an  officer,  if  he  act  under  process  apparently  valid  but 
actually  void,  may  avail  himself  thereof  for  defense  but  not  for 
aggression.  See  above  authorities.  Where,  therefore,  an  officer 
who,  by  virtue  of  a  process  valid  upon  its  face  but  void  for  want  of 
jurisdiction  in  the  court  issuing  it,  has  levied  upon  and  taken  posses- 
sion of  property,  brings  an  action  to  recover  the  property  against 
another  officer,  who,  by  virtue  of  process  against  the  owner,  apparently 
valid,  has  taken  it  from  plaintiff's  possession,  the  character  of  such 
possession  is  a  subject  of  inquiry  and  attack,  and  the  invalidity  of  the 
process  under  which  the  plaintiff  acted  may  be  shown,  but  defendant's 
process  protects  him,  and  its  validity  cannot  be  assailed.  Clearwater, 
Jr.,  V.  Brill,  63  N.  Y.  (18  Sick.)  627 ;  reversing  S.  C,  4  Hun,  728. 
But  in  order  to  charge  an  officer  for  breach  of  duty  a  valid  writ  is  neces- 
sary. Putnam  v.  Traeger,  ^'6  HI.  89.  And  see  Waldron  v.  Berry^ 
^1  N.  H.  136 ;  Boiish  v.  Peoj?le,  75  111.  487. 
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A  justice  of  the  peace,  in  an  action  regularly  brought  before  him  to 
recover  a  penalty  for  less  than  $200,  has  jurisdiction  to  pass  upon  every 
question  involved  in  the  action,  including  the  validity  of  the  law  im- 
posing the  penalty  ;  and  his  judgment,  so  long  as  it  remains  unreversed, 
is  conclusive  between  the  parties  upon  every  question  necessarily 
embraced  therein.  And  process  regularly  issued  on  such  judgment, 
authorizing  the  imprisonment  of  the  defendant  therein,  is  a  protection 
in  an  action  for  false  imprisonment  to  the  officer  executing  it,  and  to  the 
parties  at  whose  instance  it  was  issued  and  served.  Hallock  v. 
Bominy,  69  N".  Y.  (24  Sick.)  239  ;  reversing  S.  C,  7  Hun,  52. 

Where  an  officer  made  an  arrest  on  a  writ  upon  which  the  affidavit 
was  sworn  to  before  the  same  person,  as  magistrate,  who  filled  out  the 
writ  as  attorney  for  the  plaintiff  therein,  it  was  held  that  the  fact  that 
the  writ  and  affidavit  were  regular  on  their  face  was  a  sufficient  protec- 
tion to  the  officer.      Underwood  v.  Robinson^  106  Mass.  296. 

Public  officers  charged  with  quasi  public  trusts,  in  the  discharge  of 
which  private  persons  are  interested,  under  laws  creating  the  obli- 
gations of  contracts,  are  not  answerable  for  the  misconduct  of  their 
predecessors.  If  any  former  officer  has  been  guilty  of  a  breach  of  such 
a  trust,  he  is  responsible  ;  his  successors  are  not.  Each  is  answerable 
in  his  own  time  for  his  own  discharge  of  duty.  Yose  v.  Reed,  54  N. 
Y.  (9  Sick.)  657. 

If  a  party  contracts  as  a  public  officer,  and  in  that  capacity  acts 
honestly,  he  will  not  ordinarily  be  personally  liable.  If  his  authority 
to  act  is  defined  by  public  statute,  all  who  contract  with  him  will  be 
presumed  to  know  the  extent  of  his  authority,  and  cannot  allege  their 
ignorance  as  a  ground  for  charging  him  with  acting  in  excess  of  such 
authority,  unless  he  knowingly  misled  the  other  party.  Newman  v. 
Sylvester,  42  Ind.  106;  Yol.  1,  pp.  260-263. 

A  board  of  commissioners,  appointed  by  the  legislature,  with  power 
to  turn  or  straighten  the  channel  of  a  river,  in  order  to  protect  a  popu- 
lous portion  of  the  State  from  threatened  inundation,  are  not  liable  for 
damages  caused  by  the  work,  resulting  from  mere  errors  of  judgment, 
provided  they  keep  within  the  scope  of  their  powers,  and  exercise  their 
judgment  honestly  and  do  not  act  maliciously,  oppressively  or  arbitra- 
rily.    Green  v.  Swift,  47  Cal.  536. 

"Whether  the  exigency  of  a  particular  case  requires  the  board  of 
prison  directors  to  annul  a  contract  made  for  the  employment  of  con- 
vict labor  is  a  question  which  addresses  itself  to  their  judgment,  and 
their  determination  thereon  is  in  the  nature  of  a  judicial  and  not  of  a 
ministerinl  act,  and  for  which,  if  they  act  without  fraud  or  malice,  they 
do  not  incur  personal  liability.  Porter  v.  Haight,  45  Cal.  631. 
YoL.  YII.~23 
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Indeed,  it  has  been  held  that  where  a  duty,  judicial  in  its  nature,  is 
imposed  upon  a  public  officer  or  a  municipal  corporation,  a  private 
action  will  not  lie  for  misconduct  or  delinquency  in  its  performance, 
even  if  corrupt  motives  are  charged.  Wilson  v.  Mayor,  etc.,  of  Neio 
York,  1  Denio,  595.     See  Gregory  v.  Brooks,  37  Conn.  365. 

An  officer  who  is  made  liable  by  statute  to  a  penalty,  if  he  refuses 
to  execute  a  writ,  cannot  be  held  liable  for  serving  the  writ  in  good 
faith,  where  the  process  is  valid  on  its  face,  and  issued  by  the  proper 
authority.     Dunn  v.  Gihnan,  34  Mich.  256. 

In  an  action  against  an  officer  for  forcibly  entering  a  house,  making 
an  assault  and  carrying  away  furniture,  he  may  show,  in  mitigation  of 
damages,  that  he  entered  to  make  an  attachment,  although  the  same 
was  unlawful  by  reason  of  the  writ  not  having  been  returned  into 
court.  He  may  also  show  that  a  settlement  was  made  by  the  parties 
to  the  writ,  stipulating  that  the  property  be  restored  and  the  writ  not 
returned.     Paine  v.  Farr,  118  Mass.  74. 

§  5.  When  not  a  defense.  A  ministerial  officer,  charged  by  statute 
with  an  absolute  and  certain  duty,  in  the  performance  of  which  an  indi- 
vidual has  a  special  interest,  is  liable  to  an  action  if  he  refuses  to  per- 
form it,  and  he  is  not  relieved  from  the  consequences  of  his  disobe- 
dience because  it  is  prompted  by  an  honest  belief  upon  his  part  that 
the  statute  is  unconstitutional.  Clark  v.  Miller,  54  1^.  Y.  (9  Sick.) 
528.     But  see  Sumner  v.  Beeler,  50  Ind.  341 ;  19  Am.  Rep.  718. 

A  ministerial  officer  —  as  a  tax  collector  —  is  not  protected  in  the 
execution  of  process,  though  regular  on  its  face,  if  he  has  knowledge 
of  facts  which  render  it  void.     Leachman  v.  Dougherty,  81  111.  324. 

In  an  action  brought  against  a  sheriff  for  failure  to  return  an  execu- 
tion, it  is  no  defense  that,  prior  to  the  return  day,  defendant  received 
a  warrant  of  attachment  against  the  plaintiff,  a  copy  of  which  he  served 
upon  the  judgment  debtor,  and  received  a  certificate  acknowledging 
indebtedness  to  the  plaintiff  in  the  amount  of  the  judgment.  The  attach- 
ment does  not  prevent  the  sheriff  from  collecting  the  execution,  nor 
does  the  service  of  the  attachment  dispense  with  the  duty  imposed 
upon  him  of  returning  the  execution.  Wehle  v.  Conner,  63  N.  Y,  (18 
Sick.)  258  ;  S.  C,  8  Jones  &  Sp.  24.  And  where  a  party  who  wrong- 
fully takes  the  property  of  another,  afterward  procures  it  to  be  seized 
and  sold  under  process  in  his  own  favor,  this  affords  him  no  protection 
and  is  no  defense  in  an  action  against  him  for  the  wrong.  WeKle  v. 
Butler,  61  N.  Y.  (16  Sick.)  245  ;  S.  C,  3  Jones  &  Sp.  1.  Yol.  6,  pp. 
113,  114;  Yol.  2,  pp.  467,  468. 

Where  a  statute  authorizes  constables  to  arrest,  without  warrant,  on 
their  own  view,  or  speedy  information  of  others,  persons  guilty  of  dea- 
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ignated  offenses,  a  constable  who  arrests  a  person  for  one  of  siicli 
offenses,  on  a  warrant  which  he  supposes  to  be  valid,  but  which  is  in 
fact  void,  and  without  other  information  than  that  contained  in  the 
warrant,  cannot  plead  the  statute  in  justification  of  the  arrest.  Perry 
V.  Johnson^  37  Conn.  32.  And  a  warrant  of  arrest  or  imprisonment, 
omitting  the  christian  name  of  its  defendant,  is  no  protection  to  the 
officer  serving  the  same.  Prell  v.  McDonald,  7  Kans.  426  ;  12  Am. 
Eep.  J:23 ;  Mead  v.  Haws,  7  Cow.  332. 

An  officer  is  not  protected  by  his  process,  against  an  action  for  false 
imprisonment,  where  the  arrest  is  made  after  the  defendant,  against 
whom  the  warrant  was  issued,  had,  subsequent  to  the  date  of  the  war- 
rant and  prior  to  the  arrest,  entered  into  a  recognizance  to  appear  and 
failed  so  to  do.     State  v.  Queen,  QQ  No.  Car.  615. 

Trover  will  lie  against  an  officer  for  taking  chattels  under  a  writ  of 
replevin,  issued  for  the  replevy  of  goods  attached,  where  there  has 
been  no  attachment  in  fact,  and  the  person  from  whom  the  oflBcer 
takes  them  holds  them,  not  under  process,  but  as  owner.  Driscoll  v. 
Place,  44  Yt.  252. 

Where  a  statute  regulating  canals  vests  in  canal  commissioners  the 
authority  to  decide  what  property  may  be  taken  for  use  in  making 
repairs,  and  imposes  on  a  superintendent  the  duty  of  executing  their 
decisions,  the  latter  officer  acts  ministerially,  and  is  individually  liable 
for  injuries  caused  by  an  unauthorized  act.  It  is  true  that  he  is  bound 
to  exercise  his  discretion  as  to  the  methods  and  instrumentalities  to  be 
employed  ;  but  this  is  true  of  all  ministerial  officers,  and  has  never 
been  held  to  give  them  the  immunity  of  judicial  officers.  Hicks  v. 
Horn,  42  N.  Y.  (3  Hand)  47;  S.  C.,'9  Abi).  Pr.  {^.  S.)  47. 

§  6,  Who  may  interpose  tlie  defense.  A  town  board  of  equali- 
zation, in  determining  the  value  of  land,  act  judicially,  and  are  not  lia- 
ble in  a  civil  suit  for  illegal,  malicious  or  corrupt  conduct,  Steele  v. 
Dunham,  26  Wis.  393. 

The  rule  that  officers  acting  in  a  discretionary  capacity  are  not  liable 
for  a  mere  error  of  judgment  was  applied  to  the  torts  of  a  convict,  per- 
mitted, by  a  warden  or  inspector  of  a  State  penitentiary,  to  go  at  large. 
Schoettgen  v.  Wilson,  48  Mo.  253. 

Special  constables  will  not  be  justified  in  committing  a  trespass  in  at- 
tempting to  serve  a  writ  directed  "  to  any  constable  of  the  county,"  etc. 
Scha,'w  V.  Dietrichs,  1  Wils.  (Ind.)  153.  The  act  of  a  public  enemy  in 
forcibly  seizing  or  destroying  property  of  the  government  in  the  handa 
of  a  public  officer,  against  his  will,  and  without  his  fault,  is  a  discharge 
of  his  obligation  to  keep  such  property  safely  and  of  his  official  bond, 
given  to  secure  the  faithful  performance  of  that  duty,  and  have  tha 
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property  forthcoming  when  required.  United  States  v.  Thomas,  15 
Wall.  337. 

§  7.  How  interposed.  Whenever  one  justifies  an  act  which,  in 
itself,  constitutes  at  common  law  a  wrong,  upon  the  process,  order  or 
authority  of  another,  he  must  set  forth,  in  a  traversable  form,  the  pro- 
cess or  authority  relied  upon,  and  no  mere  averment  of  its  legal  effect 
will  answer.  So,  where  military  officers  of  the  United  States,  being 
sued  for  the  arrest  and  imprisonment  of  a  person  in  Vermont,  not  con- 
nected with  the  military  service,  alleged  that  the  arrest  and  imprison- 
ment were  made  under  the  authority  and  by  the  order  of  the  president, 
without  setting  forth  any  order,  general  or  special,  of  the  president, 
directing  or  approving  of  the  acts,  it  was  held  that  the  pleas  were  de- 
fective and  insufficient.     Bea/n  v.  Beckwith,  18  Wall.  510. 

A  plea  justifying  an  arrest  on  suspicion  of  felony  without  a  warrant, 
but  not  setting  forth  the  grounds  of  the  suspicion,  is  bad  on  demurrer. 
Wade  V.  Chaffee,  8  R.  I.  224  ;  5  Am.  Eep.  572. 

For  the  requisites  of  a  plea  justifying  trespass  under  legal  process, 
see  Bldlook  v.  Randall,  76  lU.  224. 
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CHAPTER  XXXVIII. 

JURISDICTION. 
ARTICLE  I. 

WANT  OF,  AS  A  MATTER  OF  DEFENSE. 

Section  1.  In  general.  Any  act  of  a  tribunal  beyond  its  jurisdic- 
tion is  null  and  void,  and  of  no  effect  whatever  {Lovejoy  v.  Alhee,  33 
Me.  414 ;  Eenney  v.  Greer,  13  '111.  432 ;  Corvnthe  v.  Oriffing,  21 
Barb.  [N.  Y.]  9 ;  State  v.  Richmond,  26  N.  H.  232),  whether  without 
its  territorial  jurisdiction  {Ahleman  v.  Booth,  21  How.  [U.  S.]  506  ;  Cooh 
V.  Walher,  15  Ga.  457),  or  beyond  its  powers.  Gormly  v.  Mcintosh, 
22  Barb.  (N.  Y.)  271 ;  Eenney  v.  Greer,  13  111.  432 ;  Hill  v.  Robertson, 
1  Strobh.  (So.  Car.)  1  ;  GlarTc  v.  Holmes,  1  Doug.  (Mich.)  390 ;  Wichliffe 
V.  Bailey's  Adm'r,  5  B.  Monr.  (Ky.)  261 ;  Barrett  v.  Crane,  16  Yt. 
246.  The  domicile  of  a  deceased  person  is  the  place  of  primary  and 
exclusive  jurisdiction  in  the  settlement  of  his  estate.  Leonard  v.  Put- 
nam, 51  N.  H.  247 ;  12  Am.  Rep.  106. 

The  want  of  juisdiction  may  be  taken  advantage  of  by  plea  in  abate- 
ment (see  ante,  chapter  on  Abatetnent,  Vol.  6 ;  Smith  v.  Elder,  3  Johns. 
\^.  Y.]  105 ;  Waterm.an  v.  Tuttle,  18  111.  292  ;  Whyte  v.  Gihhes,  20 
How.  [U.  S.]  541.  See  CampMl  v.  Chaffee,  6  Fla.  724),  and  must  be 
taken  advantage  of  before  making  any  plea  to  the  merits,  if  at  all, 
when  it  rises  from  formal  defects  in  the  process,  or  when  the  want  is 
of  jurisdiction  over  the  person.  Smith  v.  Curtis,  7  Cal.  584  ;  Bohn  v. 
Devlin,  28  Mo.  319  ;  The  Clyde  &  Rose  Plank  R.  Co.  v.  Parker,  22 
Barb.  (N.  Y.)  323;  Brown  v.  Weller,  6  Cush.  (Mass.)  560  ;  Ball  v. 
Mohley,  13  Ga.  318 ;  Whyte  v.  Gilles,  20  How.  (U.  S.)  541 ;  Johnston  v. 
Fort,  30  Ala.  (N.  S.)  78.  But  where  the  cause  of  action  is  not  within 
the  jurisdiction  granted  by  law  to  the  tribunal,  it  will  dismiss  the  suit  at 
any  time  when  the  fact  is  brought  to  its  notice.  Gormly  v.  Mcintosh, 
22  Barb.  (N.  Y.)  271 ;  Wildmcm  v.  Rider,  23  Conn.  172 ;  Thompson  v. 
Morton,  2  Ohio  St.  26  ;  Wichliffe  v.  Baileij,  5  B.  Monr.  (Ky.)  261 ; 
Stoughton  v.  Mott,  13  Yt.  175 ;  Brownfield  v.  Weicht,  9  Ind.  394. 

In  respect  to  a  court  of  general  jm-isdiction,  it  is  to  be  presumed  that 
the  court  liad  jurisdiction  till  the  contrary  appears.     But  the  want  of 
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jurisdiction  may  always  be  shown  by  evidence,  except  wlien  jurisdic- 
tion depends  on  a  fact  that  is  litigated  in  a  suit,  and  is  adjudged  in  favor 
of  that  party  who  avers  jurisdiction.  Then  the  question  of  jurisdiction 
is  judicially  decided,  and  the  judgment  record  is  conclusive  evidence  of 
jurisdiction,  until  set  aside,  or  reversed  by  a  direct  proceeding  upon 
appeal,  or  a  writ  of  error.  Wright  v,  Douglass,  10  Barb.  (N.  Y.)  97 ; 
Huntington  v.  Charlotte,  15  Yt.  46 ;  The  State  v.  Seaborn,  4:  Dev.  305  ; 
Beaiibien  v.  Bri/ncherhoff,  2  Scam.  269.  But  no  presumption  is  to  be 
made  in  favor  of  inferior  tribunals ;  their  jurisdiction  must  appear  upon 
the  face  of  their  proceedings.  Granite  Bank  v.  Treat,  18  Me.  340; 
Barrett  v.  Crane,  16  Vt.  246  ;  The  State  v.  Kinlrough,  2  Dev.  431 ; 
Straughan  v.  Inge,  5  Ind.  (Porter)  157;  Perhins  v.  Attaway,  14  Ga. 
27.  And  if  a  particular  jurisdiction  does  not  show  the  matter  to  be 
within  its  authority  it  must  be  taken  to  be  without  it.  The  State  v. 
Shreeve,  3  Green,  57.  So,  also,  persons  exercising  a  special  delegated 
authority  must  show,  upon  the  face  of  their  proceedings,  that  they  have 
acted  within  their  prescribed  limits.  New  Jersey  Railroad  v.  Suy- 
dam,  2  Harr.  25.  State  courts  have  jurisdiction  in  actions  of  assumpsit 
brought  against  a  national  bank  for  the  recovery  of  money  paid  as  usury. 
Dow  V.  Irasbttrgh  JSIat.  Banh  of  Orleans,  50  Vt.  112.  So  of  an 
equitable  action  on  a  bond  conditional  upon  the  validity  of  a  patent. 
Middlelrook  v.  Broadhent,  47  I^.  Y.  (2  Sick.)  443  ;  7  Am.  Eep.  457. 
So  of  an  action  to  compel  the  performance  of  an  agreement  to  assign  a 
patent.  Binney  v.  A7man,  107  Mass.  94 ;  11  Am.  Rep.  457.  So  of 
an  action  to  rescind  a  contract  for  the  sale  of  a  patent  right,  brought 
on  the  ground  of  the  false  and  fraudulent  representations  of  the  vendor 
as  to  its  value.  Page  v.  Dickerson,  28  Wis.  694 ;  9  Am.  Rep.  532- 
So  in  an  action  in  a  State  court  to  recover  the  price  agreed  to  be  paid 
for  a  patent  right,  the  defendant  may  show  want  or  failure  of  consider- 
ation, by  showing  that  the  patent  is  void  for  want  of  novelty.  Pice  v. 
Garnhart,  34  Wis.  453  ;  17  Am.  Rep.  448.  But  a  State  court  has  no 
jurisdiction  of  an  action  by  the  owner  of  a  patent  to  recover  compensa- 
tion for  its  use  from  one  who  has  used  it  without  his  consent  {De  Witt 
V.  Blmira  Nobles  Manuf.  Co.,  Q6  N.  Y.  [21  Sick.]  459  ;  23  Am.  Rep. 
73) ;  nor  of  an  action  for  an  injunction  to  restrain  the  publication  of 
circulars  injurious  to  the  plaintiff  in  regard  to  a  patent  right.  Hovey 
V.  Riibber  Tip  Pencil  Co.,  57  N.  Y.  (12  Sick.)  119  ;  15  Am.  Rep.  470. 
§  2.  In  actions  upon  judgments.  The  judgment  of  a  court  of 
one  State  has  no  binding  effect  in  another,  unless  the  court  had  juris- 
diction of  the  subject-matter,  and  of  the  persons  of  the  parties.  Want 
of  jurisdiction  is  a  matter  which  may  always  be  interposed  against  a 
judgment  when  sought  to  be  enforced,  or  when  any  benefit  is  claimed 
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under  it,  the  want  of  jurisdiction,  eitlicr  of  tlie  subject-matter  or  of 
the  person  of  either  party,  renders  a  judgment  a  mere  nullity.  Kerr 
V.  Kerr,  41  N.  Y.  (2  Hand)  272;  Windsor  v.  Mg  Veigh,  93  U.  S. 
(3  Otto)  274;  Braswell  v.  Dovms,  11  Fla.  62;  Lawrence  v.  Ja/rvis,  32 
111.  304 ;  0Mci7ii  v.  Bligh,  1  M.  &  Scott,  447 ;  8  Bing.  335  ;  over- 
ruling Molony  v.  Gihhons,  2  Camp.  504.  And  although  judgments 
rendered  in  other  States  are  not  treated  as  foreign,  yet  they  are  not  so 
far  domestic  that  they  can  be  enforced  without  a  new  judgment ;  but 
they  are  conclusive  of  every  thmg,  except  jurisdiction  over  the  parties 
or  of  the  subject-matter.  If  the  service  upon  the  defendant  was  good, 
under  the  laws  of  the  State  where  the  suit  was  brought,  and  gave  the 
court  jurisdiction  over  his  person,  the  judgment  under  it  furnishes 
prima  facie  evidence  of  indebtedness.  Barney  v.  White,  46  Mo. 
137 ;  Zimmerman  v.  Ilelser,  32  Md.  274 ;  Chew  v.  Brumagim,  21  N. 
J.  Eq.  520.  And  see  ante,  Vol.  4,  pp.  191  and  192  ;  Vanquelin  v. 
Bouard,  15  C.  B.  (N.  S.)  341 ;  12  W.  R.  128  ;  9  L.  T.  (N.  S.)  582; 
Scott  V.  Pilkington,  2  B.  &  S.  11 ;  Phillips  v.  Godfrey,  7  Bosw.  (N. 
Y.)  150 ;  Pagan  v.  CuT/ler,  24  Ga.  397. 

A  joint  judgment  against  two  parties,  one  of  whom  only  was  served 
with  process,  is  voidable.  Mewburg  v.  Munshower,  29  Ohio  St.  617 ; 
23  Am.  Rep.  769. 

An  averment  of  due  service  of  process  or  notice,  in  a  judgment 
entry  which  appears  from  the  whole  record  to  be  untrue,  or  is  not 
affirmatively  supported  by  the  facts  contained  in  such  record,  is  a 
nullity,  and  may  be  disregarded.  Neff  v.  Pennoyer,  3  Sawyer,  274. 
A  recital  in  a  judgment  roll,  that  the  defendant  was  served  with 
process,  and  appeared  in  an  action,  is  not  conclusive.  Ferguson  v. 
Crawford,  70  N.  F.  (25  Sick.)  253. 

And  though  the  decisions  vary  upon  the  point,  yet  the  better  rule  is 
that  neither  the  constitutional  provision,  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State,  nor  the  act  of  congress  passed  in 
pursuance  thereof,  prevents  an  inquiry  into  the  jurisdiction  of  the 
court  by  which  a  judgment  offered  in  evidence  was  rendered.  The 
record  of  a  judgment  rendered  in  another  State  may  be  contradicted 
as  to  the  facts  necessary  to  give  the  court  jurisdiction,  either  as  to  the 
subject-matter,  the  person,  or  the  proceedings  in  rein  as  to  the  thing. 
And,  if  it  be  shown  that  such  facts  did  not  exist,  the  record  will  be  a 
nullity,  notwithstanding  it  may  recite  that  they  did  exist.  Penny  wit 
V.  Foote,  27  Ohio  St.  600 ;  22  Am.  Rep.  340 ;'  Kerr  v.  Kerr,  41  N. 
Y.  (2  Hand)  272;  Hunt  v.  Hunt,  72  N.  Y.  (27  Sick.)  217.  And 
Bee  ante.  Vol.  4,  p.  192,  and  cases  there  cited.      Hence  a  judgment 
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of  div^orce  granted  in  another  State,  under  laws  requiring  a  year's 
residence  on  the  part  of  the  plaintiff  before  suing,  as  a  condition  of 
jurisdiction,  may  be  impeached,  when  produced  in  evidence  in  another 
proceeding  in  the  courts  of  New  York,  notwithstanding  the  record 
alleges  the  necessary  residence,  and  shows  the  appearance  of  an  attor- 
ney at  law  for  the  defendant,  by  proof  that  the  plaintiff  never  was  a 
resident  of  the  State  in  which  the  divorce  was  obtained,  and  that  the 
appearance  for  the  defendant  was  entered  without  authority.  Kerr 
V.  Eerr^  41  X.  Y.  (2  Hand)  272.  So,  judgments  in  divorce  suits  may 
be  impeached  and  set  aside  for  fraud,  in  the  same  manner  as  in  other 
actions.  Adams  v.  Adams,  51N.  H.  388;  12  Am.  Rep.  134;  Sewall 
V.  Sewall,  122  Mass.  156  ;  23  Am.  Rep.  299 ;  Vol.  2,  pp.  615,  617. 

Other  decisions  hold  that,  if  the  record  shows  that  the  court  which 
pronounced  judgment  had  jurisdiction  of  the  person  of  the  defendant, 
the  judgment  will  be  conclusive  of  the  rights  of  the  parties,  and  no  evi- 
dence can  be  heard  to  impeach  it.  But  where  the  record  fails  to  show 
a  proper  service,  or  an  appearance,  the  defendant  may  show  that  he 
w^as  not  within  the  territorial  jurisdiction  of  the  court,  and  in  no  man- 
ner submitted  himself  to  its  jurisdiction.  Zejyp  v.  Ilager,  70  111.  223. 
And  see  ante,  Vol.  4,  p.  192,  and  cases  there  cited. 

The  common-law  presumption  in  favor  of  the  jurisdiction,  and  regu- 
larity of  the  proceedings  of  courts  of  record  or  general  jurisdiction, 
had  its  origin  in  the  fact  that,  at  common  law,  no  judgment  could 
be  given  against  a  defendant  until  he  had  appeared  in  the  action.  IS^o 
such  presumption  does  or  ought  to  apply  in  cases,  where  the  defendant 
is  a  non-resident,  and  there  was  no  appearance,  and  only  constructive 
service  of  the  summons  by  publication,  j^^ff  v".  Peiinoyer,  3  Sawyer, 
274.  So,  judgment  rendered  in  an  action  upon  which  the  property  of 
a  non-resident  defendant  has  been  attached,  but  in  which  no  personal 
service  has  been  obtained,  is  not  a  judgment  in  personam,  and  cannot 
be  made  the  basis  of  an  action  of  debt.  Eastman  v.  Wadleigh,  65 
Me.  251 ;  20  Am.  Rep.  695 ;  Miller  v.  Dungan,  36  N.  J.  Law,  21 ; 
Price  V.  HicTcak,  39  Vt.  292. 

When  suit  is  brought  on  a  foreign  judgment  against  two  or  more 
joint  defendants,  want  of  jurisdiction,  in  the  foreign  court,  over  either 
of  such  defendants  may  be  pleaded  in  bar  of  the  action  by  the  other 
defendant.  Mackay  v.  Gordon,  34  N.  J.  Law,  286  ;  Erothingham  v. 
Barnes,  9  R.  I.  474  ;  Oakley  v.  Aspinwall,  4  if.  Y.  (4  Comst.)  513. 

An  action  may  be  maintained  in  one  county  on  a  judgment  of  a  dis- 
trict court  in  another  county,  without  averring  personal  service  of 
summons  in  the  first  count}^,  by  filing  a  copy  thereof  with  the  petition; 
and  if  such  copy  is  not  filed,  the  defendant  may  move  to  dismiss  the 
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same,  but  lie  cannot  take  advantage  of  the  omission  by  demurrer. 
Burnes  v.  Simpson,  9  Kans.  658. 

Where  a  suit  in  equity  is  brought  in  one  State,  to  enforce  a  decree 
obtained  in  the  courts  of  another  State,  the  court  will  not  inquire  into  the 
merits  of  such  decree.  But  when  the  case  shown  by  the  record  is  such 
that  no  court  could,  upon  any  principles  of  law,  have  given  the  judg-^ 
ment  unless  imposed  upon,  this  will  be  regarded  as  proof  that  the 
judgment  was  obtained  by  fraud  on  the  court.  Davis  v.  Headley,  22 
]^.  J.  Eq.  115.  See,  too,  Messina  v.  Petrocochino,  4  L.  R.  P.  C.  144; 
41  L.  J.  P.  C.  27;  20  W.  R.  451 ;  26  L.  T.  (K  S;)  561. 

"Want  of  jurisdiction  is  matter  of  defense.  So  in  bringing  suit  upon 
a  judgment  recovered  in  a  sister  State,  it  is  not  necessary  to  allege  in 
the  complaint  that  the  court,  if  of  record,  in  which  the  judgment  was 
rendered,  has  jurisdiction  either  of  the  subject-matter  of  the  action,  or 
of  the  defendant.  Phelps  v.  Puffy.,  11  ISTev.  80;  Tenney  v.  Town- 
send,  9  Blatchf.  274  ;  Niinii  v.  Sturges,  22  Ark.  389;  Dunbar  y.  Hal- 
lowell,  34  111.  168 ;  Baffum  v.  Stimpson,  5  Allen  (Mass.),  591.  But 
see  Karns  v.  KunMe,  2  Minn.  313.  In  an  action  upon  a  foreign  judg- 
ment it  must  clearly  appear  from  the  transcript  of  the  proceedings  that 
the  defendant  was  subject  to  the  jurisdiction  of  the  foreign  court,  and 
that  the  judgment  pronounced  against  him  was  final,  and  for  a  definite 
sum.  Obicini  v.  Bligh,  1  M.  &  Scott.  477 ;  8  Bing.  335,  overruling 
Molony  v.  Gibbons,  2  Camp.  502.  And  in  an  action  on  a  judgment 
rendered  in  another  State,  the  declaration  must  show  that  the  court 
rendering  it  had  jurisdiction,  both  of  the  cause  of  action  and  of  the 
person  of  the  defendant ;  and  jurisdiction  of  the  action  is  not  shown 
by  setting  out  the  record  of  the  judgment.  Gebhard  v.  Gamier,  12 
Bush  (Ky.),  321 ;  23  Am.  Rep.  721.  A  valid,  unsatisfied  judgment  in 
one  State,  is  a  bar  to  an  action  in  another  State,  upon  the  original 
demand,  and  the  defendant  may  plead  such  judgment  in  bar.  Sen- 
derson  v.  Staniford,  105  Mass.  504 ;  7  Am.  Rep.  551.  Accord  and 
satisfaction  is  a  good  defense  to  an  action  upon  a  judgment.  Savage 
V.  Everman,  70  Penn.  St.  315 ;  10  Am.  Rep.  676.  As  to  the  effect  of 
an  appeal  from  a  judgment,  see  Faber  v.  Hovey,  117  Mass.  107 ;  19 
Am.  Rep.  398 ;  Vol.  6,  pp.  777,  778. 

To  sustain  an  action  upon  a  judgment  of  a  court  of  limited  juris- 
diction in  another  State,  the  plaintiff  must  allege  and  prove  that  the 
court  had  jurisdiction  of  the  subject-matter  of  the  suit  and  of  the  per- 
son of  the  party  against  whom  judgment  was  rendered.  A  mere 
transcript  of  the  docket  is  not  sufiicient  at  common  law.  Cole  v.  Stone, 
Hill  &  Denio  (N.  Y.),  360 ;  Draggoo  v.  Graham,  9  Ind.  212.  So, 
where  in  summary  proceedings  in  the  courts  of  a  sister  State,  not  ac- 
YoL.  YIL— 24 
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cording  to  the  course  of  the  common  law,  the  jurisdiction  of  the  court 
depends  on  a  preliminary  fact,  the  record  must  show  the  existence  of 
the  fact,  or  that  the  court  determined  its  existence.  Gunn  v.  Howell, 
27  Ala.  663. 

In  an  action  of  debt  on  a  foreign  judgment,  the  defendant  pleaded 
that  the  court  in  which  the  judgment  was  obtained  was  a  court  of  in- 
ferior jurisdiction,  that  he  was  not  served  with  process,  never  author- 
ized an  appearance  by  attorney,  and  had  no  notice  of  the  suit,  to  which 
plea  the  plaintiff  demurred  and  it  was  held  that  the  plea  presented  a 
bar  to  a  recovery  in  the  action,  unless  an  issue  was  made  upon  the 
facts,  and  found  for  the  plaintiff.     Shufeldt  v.  Buckley,  45  111.  223. 

Pleas  in  bar  to  an  action  on  a  judgment  of  a  sister  State  must  deny 
all  the  facts  which  would  go  to  show  jurisdiction,  and  the  objection 
cannot  be  raised  for  the  first  time  on  appeal.  Latterett  v,  Cooh,  1 
Clarke  (Iowa),  1.  So  it  is  not  sufficient  for  the  defendant  to  answer 
that  he  was  not  a  resident  of  the  State  where  the  judgment  was  ren- 
dered, that  he  had  no  agent  there,  and  that  he  was  not  served  with 
notice ;  non  constat  that  he  did  not  voluntarily  appear.  Struble  v. 
Malone,  3  Clarke  (Iowa),  586.  A  plea  to  an  action  of  debt  on  a 
judgment  of  a  sister  State,  averring  that  the  proceeding  was  not  within 
the  jurisdiction  of  the  superior  court  of  the  State  by  the  laws  thereof, 
is  not  a  good  plea.  Davis  v.  Connelly,  4  B.  Monr.  (Ky.)  136.  To  a 
count  upon  a  foreign  judgment,  a  plea  that  the  foreign  court  had  no 
jurisdiction,  because  the  defendant  in  the  action  there  was  not  a  trader 
and  was  not  resident  within  a  certain  district,  is  bad,  inasmuch  as  con- 
sistently Avith  it,  the  foreign  court  had  jurisdiction  over  the  person  of 
the  defendant  and  the  subject-matter  of  the  action,  which  was  sufficient. 
Ya7iqueli7i  V.  Bernard,  15  C.  B.  (N.  S.)  341 ;  10  Jur.  (N.  S.)  566  ;  33 
L.  J.  C.  P.  YS;  12  W.  K.  128;  9  L.  T.  (N.  S.)  582. 

The  record  of  a  judgment  against  an  administrator  in  one  State  is 
not  evidence  of  a  debt  against  an  administrator  of  the  same  estate  in 
another  State.  And  no  suit  can  be  maintained  against  an  administrator 
in  one  State,  upon  a  judgment  recovered  against  the  administrator  of 
the  same  estate  in  another  State,  where  the  original  demand  upon 
which  the  judgment  was  recovered  is  barred  by  the  statute  of  limita- 
tions of  the  State  where  the  suit  is  brought.  McLean  v.  Meek,  18 
How.  (U.  S.)  16. 

The  law  of  a  foreign  country  being  that  shareholders  of  a  company 
there  established  are  subject  to  the  provisions  in  the  articles  of 
association  by  taking  shares  in  such  a  company,  the  articles  of  associa- 
tion of  which  provide  that  all  disputes  shall  be  submitted  to  the  juris- 
diction of  a  tribunal  in  such  country,  and  that  a  shareholder  shall,  in 
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certain  events,  elect  a  domicile  within  the  jurisdiction  whereat  process 
shall  be  served,  or,  in  default,  that  such  election  shall  be  made  for 
him,  an  English  subject,  neither  resident,  nor  domiciled  in  the  foreign 
country,  becomes  bound  by  legal  proceedings  there  in  a  suit  against 
him  for  calls,  if  process  has  been  duly  served  at  a  domicile  elected  for 
him  under  the  provision  aforesaid,  altliough  he  may  have  had  no  notice 
or  knowledge  of  such  proceedings ;  for  he  has  contracted  to  be  bound 
thereby  and  an  action  may  be  maintained  in  England  upon  a  judgment 
recovered  against  him  in  such  suit.  Copin  v.  Adamson  /  Cojnn  v. 
Strahan,  9  L.  R.  Exch.  345;  43  L.  J.  Exch.  161;  22  W.  R  658;  31 
L.  T.  (K  S.)  212. 

A  judgment  of  a  foreign  court,  obtained  in  default  of  appearance 
against  a  party,  cannot  be  enforced  in  an  English  court,  when  he  at 
the  time  when  the  suit  was  commenced  was  not  a  subject  of,  nor  resi- 
dent in  the  country  in  which  the  judgment  was  obtained,  for  there  ex- 
isted nothing  imposing  on  the  party  any  duty  to  obey  the  judgment. 
Schilsby  V.  WestenhoU,  L.  E.,  6  Q.  B.  155  ;  40  L.  J.  Q.  B.  73  ;  19W.  R. 
587. 

The  question  whether  due  validity  and  effect  have  or  have  not  been 
accorded  to  the  judgment  of  the  Federal  court  will  depend  on  the  cir- 
cumstances of  the  case.  If  jurisdiction  of  the  case  was  acquired  only 
by  reason  of  the  citizenship  of  the  parties,  and  the  State  law  alone  was 
administered,  then  only  such  validity  and  effect  can  be  claimed  for  the 
judgment  as  would  be  due  to  a  judgment  of  the  State  courts  under 
like  circumstances.     Dupasseur  v.  Rochereau,  21  Wall.  130. 

The  rules  governing  the  presumptions  of  jurisdiction  indulged  in 
aid  of  judgments  of  superior  courts  of  general  jurisdiction,  and  those 
which  apply  to  judgments  of  limited  or  special  authority,  are  stated  at 
length  in  Galiyin  v.  Page,  18  Wall.  350. 

In  a  civil  action  in  a  sister  State,  the  defendant  was  not  served  with 
process,  and  did  not  appear,  but  being  proceeded  against  in  the  name 
of  the  State  for  contempt  in  resisting  an  attachment  therein,  he  appeared 
by  counsel  in  the  proceeding  for  contempt.  It  was  held  that  an  action 
could  not  be  maintained  in  Massachusetts  on  a  judgment  rendered 
against  him  in  the  suit,     McDermott  v.  Clary,  107  Mass.  501. 

Judgments  rendered  by  the  courts  of  Arkansas  during  the  rebellion, 
and  under  authority  derived  from  the  Constitution  of  1861,  are  abso- 
lutely null  and  void.  Penn  v.  Tollison,  26  Ark.  545  ;  Thompson  v. 
Manhin,  26  Ark.  586. 

§  3.  In  trespass  against  oflRcers.  Public  officers  cannot  be  made 
trespassers  ah  initio,  unless  by  proof  of  some  positive  wrongful  act, 
giving  character  to  the  original  act,  incompatible  with  the  exercise 
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of  the  legal  right  to  do  the  first  act.  Stoughton  v.  MoU,  25  Vt.  (2 
Deane)  66S.  And  where  au  officer  acts  under  process  in  the  discharge 
of  his  ministerial  duty,  and  does  not  exceed  his  authority,  he  will  be 
protected  though  the  process  is  not  sufficient ;  but  where  he  acts  offi- 
ciously and  as  a  volunteer,  he  must  himself  show  that  the  process 
was  legal  and  sufficient.  Hunt  v.  Ballew,  9  B.  Monr.  (Ky.)  390; 
Slomep  V.  People,  25  111.  70  ;  BogeH  v.  Phelps,  U  Wis.  88.  So  he  is 
protected  in  the  execution  of  the  process  of  a  court  of  limited  jurisdic- 
tion, when  it  shows  upon  its  face  that  the  court  had  jurisdiction  of 
the  subject-matter,  and  nothing  appears  to  apprise  him  that  the  court 
had  not  also  jurisdiction  of  the  person  of  the  defendant,  Barnes 
r.  Barber,  G  111.  (1  Gilm.)  401.  He  is  protected,  if  the  process  be  regu- 
lar on  its  face,  though  he  may  know  facts  making  it  void  for  the 
want  of  jurisdiction  {People  v.  Warren,  5  Hill,  440),  provided  he  is 
not  an  actual  participator  in  the  irregularity.  Hart  v.  Dubois,  20 
Wend.  236. 

One  who,  acting  under  process,  abuses  it,  is  a  trespasser  ab  initio, 
and  is  liable  as  if  he  acted  wholly  without  it.  Break  v.  Blanehard, 
20  N.  H.  323  ;  Wilson  v.  JEllis,  28  Penn.  St.  238.  But  to  make  one, 
who  originally  acted  with  propriety  under  legal  process  liable  ab 
initio  for  subsequent  illegal  acts,  he  must  be  shown  to  have  grossly 
abused  the  authority  under  which  he  acted ;  such  a  mistake,  as  a  per- 
son of  ordinary  care  and  common  intelligence  might  commit,  will 
not  amount  to  an  abuse ;  but  there  must  be  such  an  illegal  exercise 
of  the  authority,  to  the  prejudice  of  another,  as  will  warrant  the  con- 
clusion that  its  perpetrator  intended  from  the  first  to  do  wrong,  and  to 
use  his  legal  authority  as  a  cover  to  his  illegal  conduct.  Taylor  v. 
Jones,  42  J^.  H.  25 ;  Page  v.  DePxty,  40  111.  506. 

Where  an  order  of  a  judge  has  been  granted  in  error  of  fact,  although 
that  error  of  fact  is  known  to  the  sheriff  when  he  executes  the  order, 
his  duty  is  to  obey  and  execute  the  lawful  mandates  of  the  court,  and, 
in  the  discharge  of  this  duty,  he  is  justified  and  protected  by  the  law, 
and  cannot  be  held  liable  in  damages.  Braina/rd  v.  Head,  15  La.  Ann. 
489.  And  see  Hodgson  v.  Millward,  3  Grant  (Penn.),  406.  So  it  is 
a  good  defense,  to  an  action  of  trespass  against  an  officer  of  the  navy 
for  acts  done  by  him,  to  show  that  the  same  were  done  by  virtue  of 
lawful  and  public  orders  from  the  President  of  the  United  States  and 
the  Secretary  of  the  Navy.   Durand  v.  Hollins,  4  Blatchf .  C.  C.  451. 

In  a  suit  by  an  execution  defendant  against  an  officer  for  taking  his 
property,  the  execution,  if  regular  upon  its  face,  is  a  sufficient  defense 
without  proof  of  the  judgment :  perhaps,  also,  even  if  no  such  judgment 
exist.     Mower  v.  Stickney,  5  Minn.  397.      But  this  protection  is  con- 
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fined  strictly  to  the  officer ;  and  any  other  person  clauning  the  benefit 
of  the  official  acts  of  the  officer  must  prove  the  judgment  in  the  usual 
manner ;  as  must  also  the  officer  when  he  is  asserting  a  quasi  title  by 
\artue  of  the  levy,  as  against  any  other  party  than  the  judgment  debtor. 
Id.;  Vol.  6,  p.  115.  And  though  it  is  not  necessary  for  the  officer  to 
plead  the  judgment,  yet  he  ought  to  describe  the  execution  with  suffi- 
cient certainty,  stating  out  of  what  court  or  by  what  authority  it  issued, 
and  giving  such  information  in  the  defense,  as  may  show  the  plaintiff 
what  is  relied  upon.     Cooh  v.  Miller,  11  111.  610 ;  Vol.  6,  p.  115. 

An  attorney  who  issues  an  execution  for  his  client,  upon  which  prop- 
erty of  a  third  party  is  sold,  but  who  takes  no  part  in  the  seizure,  is  not 
liable  to  the  owner  in  trespass.  Hammon  v.  Fisher,  2  Grant's  (Penn.) 
Cas.  330. 

When  a  magistrate  has  jurisdiction,  as  well  over  the  offense  as  over 
the  person  of  the  offender,  his  acts,  though  ever  so  erroneous,  will  not 
make  him  a  trespasser  ;  and  a  conviction  by  him  still  subsisting,  and 
valid  upon  its  face,  on  a  subject  within  his  jurisdiction,  is  a  legal  bar  to 
an  action  for  any  thing  done  under  such  conviction.  Lcmcaster  v. 
Lane,  19  111.  242.  And  see  ante,  chapter  37,  "  Judicial  Proceedings,'' 
§  2,  p.  174. 

Where  the  supervisors  have  jurisdiction  to  issue  a  tax-warrant,  they 
are  not  liable  in  trespass  because  they  may  have  erred  in  allowing  an 
improper  item.     Parish  v.  Golden,  35  JST.  Y.  (8  Tiff.)  462. 

Although  a  trespass  is  committed  by  the  order  of  the  authorities  of 
a  State  acting  in  pursuance  of  the  laws  thereof,  it  cannot  be  justified 
when  the  State  is  engaged  in  rebellion  against  the  government  and 
laws  of  the  United  States.     Lively  v.  Ballard,  2  W.  Ya.  496. 

In  trespass  against  an  officer  for  taking  exempt  goods  on  execution, 
it  is  not  necessary  to  prove  the  official  character  of  the  officer  who 
issued  the  writ  under  which  defendant  acted,  nor  the  official  character 
of  the  defendant  in  the  suit.  Wymond^.  Amnsbury,  2  Col.  T.  213.  And 
in  an  action  of  trespass  for  carrying  away  personal  property,  if  the 
defendant  seeks  to  justify  under  a  writ  of  replevin,  he  must  show  a 
valid  writ,  issued  by  a  court  of  competent  jurisdiction,  attested  in  the 
usual  form,  particularly  describing  the  property  taken,  with  sufficient 
certainty  to  identify  it ;  or,  in  case  the  writ  is  lost  or  destroyed,  its  con- 
tents must  be  proved.  Taylor  v.  Morrison,  73  111.  565.  See  ante, 
173,  "  Judicial  Proceedings." 

§  4.  In  trespass  against  parties.  If  the  judge  of  an  inferior 
court  has  jiu'isdiction,  although  he  may  give  a  wrong  judgment,  pro- 
vided the  error  results  from  the  erroneous  conclusion  at  which  he 
arrives,  neither  the  judge,  nor  the  plaintiff  in  the  judgment,  can  be 
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made  a  trespasser,  by  virtue  of  enforcing  the  same,  if  the  judgment 
remains  unrescinded  and  unpaid.  Deal  v.  Harris^  8  Md.  40.  See, 
too,  Kimhall  v.  Malony,  3  N".  H.  376.  And  when  the  party  does  not 
control  or  direct  the  course  of  an  officer,  but  requires  him  to  proceed 
at  his  peril,  and  the  officer  makes  a  mistake  of  law  in  judging  his  offi- 
cial duty,  whereby  he  becomes  a  trespasser  by  relation,  the  party  is  not 
affected  by  it,  even  when  he  receives  the  money  coming  by  such  irregu- 
larity, although  aware  of  the  course  pursued  by  the  officer.  He  is  not 
liable  unless  he  consents  to  the  officer's  course  or  subsequently  adopts 
it.  Hyde  v.  Cooper,  26  Yt.  (3  Deane)  552  ;  West  v.  ShocUey,  4  Harr. 
(Del.)  287.  And  see  Woollen  v.  Wright,  1  Hurl.  &  Colt.  554.  But 
where  he  is  active  in  the  execution  of  process,  as  where  he  directs  a 
levy  upon  exempt  property,  or  gives  a  bond  of  indemnity  in  an  attach- 
ment to  induce  the  officer  to  hold,  after  levy,  property  not  subject 
to  the  writ,  there  he  becomes  a  joint  trespasser  with  the  officer.  Atkin- 
son V.  Gatcher,  23  Ark.  101 ;  Lovejoy  v.  Murray,  3  Wall.  (IT.  S.) 
1.  And  see  Ball  v.  Loomis,  29  K,  Y.  (2  Tiff.)  412.  So,  if  an  execu- 
tion plaintiff  attends  the  sale  of  property  wrongfully  levied  on  and 
becomes  himself  a  purchaser  of  a  part  thereof,  he  so  far  participates  in 
the  sale  as  to  become  jointly  liable  with  the  sheriff  to  an  action  of  tres- 
pass.    Deal  V.  Bogue,  20  Penn.  St.  (8  Harris)  228. 

Although,  in  trespass,  an  officer  may  justify  under  final  process,  regu- 
lar upon  its  face,  issued  from  a  court  having  jurisdiction  of  the  subject- 
matter,  without  showing  the  judgment  on  which  it  is  founded,  yet  the 
plaintiff  in  the  process,  or  a  stranger,  must  show  a  regular  judgment. 
Dixon  V.  Watkins,  9  Ark.  (4  Eng.)  139.  And  see  Mower  v.  Stichney^ 
5  Minn,  397  ;  Yol.  5,  p.  115. 

Under  a  plea  of  not  guilty,  in  action  of  trespass,  for  taking  and  car- 
rying away  personal  property,  the  defendant  cannot  be  allowed  to  prove 
in  mitigation  of  damages,  or  for  any  other  purpose,  that  the  act  com- 
plained of  was  done  under  legal  process.  Womach  v.  Bird,  51 
Ala.  504. 

Trespass  will  not  lie  against  a  plaintiff,  or  his  attorney,  for  suing 
out  execution  and  arresting  thereon  a  party  who  had  obtained  an  order 
for  protection  from  process,  under  a  statute.  Yearsley  v.  Heane,  3 
D.  &  L.  265  ;  14  M.  k.  "W.  322.  And  no  action  lies  against  the  sher- 
iff or  his  officer  for  arresting  a  person  attending  court  as  a  witness, 
although  it  is  alleged  that  he  knew  he  was  privileged,  and  arrested 
hun  maliciously.  Magnay  v.  Burt  (in  error),  D.  *fe  M.  652 ;  5  Q.  B. 
381  ;  7  Jur.  1116. 

The  fact  that  a  person  who  has  assisted  rn  officer  in  seizing  goodS| 
by  authority  of  a  lawful  writ  in  reple\'in,  acted  wrongfully  in  obtain* 
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ing  the  writ,  does  not  render  him  liable  to-an  action  of  trespass  ;  nor 
can  he  be  sued  in  trover  until  the  replevin  suit  has  been  determined. 
Osgood  V.  Carver,  43  Conn.  21. 

§  5.  In  making  title  under  judgments.  It  is  the  satisfaction  of 
a  judgment  in  trespass  only,  that  vests  in  the  trespasser  the  title  to 
goods  seized  under  a  void  process,  not  the  judgment  j^e/"  se.  Gold- 
smith V.  Stetson,  39  AL.i.  183.  But  the  defendant's  title  under  satis- 
faction of  a  judgment  in  trespass  for  a  conversion  of  chattels  takes 
effect  by  relation  from  the  time  of  the  conversion.  Smith  v.  Smith, 
51  K  H.  571 ;  Vol.  6,  pp.  Ill,  115,  224,  225. 

§  6.  In  defenses  under  process.  A  ministerial  officer  is  protected 
in  the  service  of  process,  unless  he  shall  act  maliciously,  if  the  process 
be  regular  on  its  face  and  do  not  disclose  a  want  of  jurisdiction,  when- 
ever there  is  jurisdiction  of  the  subject-matter ;  and  trespass  will  not 
lie  for  an  act  done  under  process,  valid  on  its  face,  regularly  issuing 
from  a  court  of  competent  jurisdiction.  Woods  v.  Davis,  34  K.  H. 
328 ;  Grai/  v.  Kimball,  42  Me.  299 ;  Mason  v.  Vance,  1  Sneed  (Tenn.), 
178;  Ortmanw.  Greenman,4:WiQ\i.'i%l;  Tefft  y .  AsKbaugh,  13  III. 
602.  So  trespass  cannot  be  maintained  against  an  officer  who  sells  a 
horse  by  virtue  of  an  execution,  though  the  proceedings  in  the  suit 
were  irregular.  Billings  v.  Russell,  23  Penn,  St.  (11  Harris)  189. 
And  see  ante,  p.  175,  §  3.  Irregular  and  erroneous  process  is  a  justi- 
fication until  set  aside  or  reversed.  Keniston  v.  Little,  30  1^.  H. 
318;  Riddel  v.  Paheman,  2  C.  M.  &  R.  30;  1  Gale,  104  i  5  Tyr. 
721 ;  Coghurn  v.  Spence,  15  Ala.  549 ;  Wilton  Mamif.  Co.  v.  Butler, 
34  Me.  (4  Red.)  431.  But  if  a  constable  have  notice  of  an  excess  or 
want  of  jurisdiction  in  a  justice  to  issue  the  process,  he  would  render 
himself  liable  by  acting  under  it.  McDonald  v.  Wilhie,  13  111,  22. 
And  if  a  process  be  void,  the  party  who  sets  it  in  motion,  and  all  per- 
sons aiding  and  assisting  him,  are  prima  facie  trespassers,  for  seizing 
property  under  it.  Acts  which  an  officer  might  justify  under  process 
actually  void,  but  regular  and  apparently  valid  on  its  face,  will  be  tres- 
passes as  against  the  party.  Kerr  v.  Mount,  28  N.  Y.  (1  Tiff.)  659. 
And  an  unlawful  act  cannot  be  justified  by  an  unlawful  authority  to 
do  it,  as  where  a  captain  of  a  company  of  State  troops,  in  1865,  by 
orders  of  an  acting  quarter-master,  took  and  destroyed  property  without 
rendering  compensation.  Hague  v.  Penn,  3  Bush  (Ky.),  663.  A 
sheriff  who,  acting  by  his  deputy  under  color  of  his  office,  makes  an 
unauthorized  conversion  of  intoxicating  liquors  held  in  this  State,  is 
liable  in  an  action  of  trespass  de  bonis,  whether  such  liquors  are 
intended  for  illegal  sale  in  this  or  another  State,  or  not.  Hamilton  Vo 
Goding,  55  Me.  419. 
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If  an  officer  has  a  lawful  process  authorizing  him  to  seize  property^ 
he  is  guilty  of  a  trespass,  though  he  professes  to  act  under  another 
process  which  did  not  justify  him.  Parish  v.  Wilhelm,  63  No.  Car.  50 ; 
Crowther  v.  Ramsbottom,  7  T.  R.  654.  The  fact  that  a  note  has  been 
paid  before  judgment  does  not  make  the  judgment  void,  so  that  the 
judgment  creditor  becomes  a  trespasser  by  suing  out  an  execution  upon 
it.  BarTiett  v.  Meed,  51  Penn.  St.  190.  See  Twitchell  v.  Shaw,  10 
Cush.  (Mass.)  46.  An  insufficient  affidavit  in  the  case  of  an  attach- 
ment of  the  property  of  a  non-resident  debtor,  which  is  capable  of 
amendment  and  therefore  not  void,  will  furnish  a  good  defense  in  an 
action  of  trespass  against  those  acting  under  it  in  making  such  attach- 
ment.    Booth  V.  Rees,  26  111.  45. 

A  party  cannot  justify  taking  the  property  of  a  third  person,  as  an 
assistant  of  a  sheriff,  unless  the  property  is  in  fact  taken  by  the  officer 
under  his  process.  It  is  no  justification  of  such  taking  that  the  assist- 
ant supposed,  from  the  conduct  of  the  officer,  that  the  property  had 
been  attached.     Johnson  v.  Stone,  40  N.  H.  197. 

In  trespass,  things  done  by  authority  should  be  specially  pleaded. 
Martin  v.  ClarTc,  1  Hemp.  259.  The  plea  should  specify  and  particu- 
larly describe  the  process,  and  set  out  every  fact  necessary  to  show  the 
justification ;  and  if  it  vary,  it  cannot  be  given  in  evidence.  Harrison 
V,  Davis,  2  Stew.  350.  Declarations  of  a  defendant  in  an  action  of 
trespass  for  the  removal  of  personal  property,  made  during  the  removal, 
that  he  was  acting  under  an  execution  against  the  owner,  are  no  such 
proof  of  that  fact  as  to  make  such  execution  a  justification  ;  it  must  be 
set  up  in  the  pleadings  and  legally  proved  at  the  trial.  Shultz  v. 
Frank,  1  Wis.  352. 

§  7.  In  making  title  under  process.  An  officer,  if  he  act  under 
process  apparently  valid,  but  actually  void,  may  avail  himself  thereof 
for  defense  but  not  for  aggression.  See  ante,  p.  176,  Judicial  Pro- 
ceedings, chapter  37,  §  4.  Where,  therefore,  an  officer,  who,  by  virtue 
of  a  process  valid  upon  its  face,  but  void  for  want  of  jurisdiction  in 
the  court  issuing  it,  has  levied  upon  and  taken  possession  of  property, 
brings  an  action  to  recover  the  property  against  another  officer,  who, 
by  virtue  of  process  against  the  owner,  apparently  valid,  has  taken  it 
from  plaintiff's  possession,  the  character  of  such  possession  is  a  subject 
of  inquiry  and  attack,  and  the  validity  of  the  process  under  which  the 
plaintiff  acted  may  be  shown ;  but  defendant's  process  protects  him 
and  its  validity  cannot  be  assailed.  Clearwater,  Jr.,  v.  Brill,  63  X. 
T.  (18  Sick)  627  ;  reversing  S.  C,  4  Hun,  728. 

§  8.  Jurisdiction  as  to  subject-matter.    Consent  will  not  confer 
jurisdiction  where  the  court  has  not  jurisdiction  of  the  subject-matter 
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of  the  aetion.  Cliayinan  v.  Morgan^  2  Greene  (Iowa),  374  ;  Jeffries 
V.  HarUn,  20  Ala.  38T  ;  R.mey  v.  McRae,  14  Ga.  589.  And  where 
judicial  tribunals  have  no  jurisdiction  of  the  subject-matter  on  which 
they  assumed  to  act,  their  proceedings  are  absolutely  void,  in  the  strict- 
est sense  of  that  term  ;  but  where  they  have  jurisdiction  of  the  subject- 
matter,  and  irregularity  or  illegality  in  their  proceedings  do  not  ren- 
der them  absolutely  void,  but  they  may  be  avoided  by  proper  and  timely 
objections.  The  State  v.  Richmond,  26  N.  H.  232.  And  see 
Cochran  v.  Davis,  20  Ga.  581 ;  Moore  v.  Rohison,  6  Ohio  (N.  S.),  302 ; 
Greenlaw  v.  Kernahan,  4  Sneed  (Tenn.),  371. 

The  true  line  of  distinction  between  courts  whose  decisions  are  con- 
clusive if  not  removed  to  an  appellate  court,  and  those  whose  proceed- 
ings are  nullities  if  their  jurisdiction  does  not  appear  on  their  face,  is  this  : 
A  court  which  is  competent  by  its  constitution  to  decide  on  its  own 
jurisdiction,  and  to  exercise  it  to  final  judgment  without  setting  forth 
in  its  proceedings  the  facts  and  evidence  on  which  it  is  rendered,  whose 
record  is  absolute  verity  not  to  be  impugned  by  averment  or  proof  to 
the  contrary,  is  of  the  first  description,  there  can  be  no  judicial  inspec- 
tion behind  the  judgment,  save  by  appellate  power.  A  court 
which  is  so  constituted  that  its  judgment  can  be  looked  through  for 
the  facts  and  evidence  which  are  necessary  to  sustain  it,  whose  decis- 
ion is  not  evidence  of  itself  to  show  jurisdiction  and  its  lawful  exercise, 
is  of  the  latter  description ;  every  requisite  for  either  must  appear  upon 
the  face  of  their  proceedings,  or  they  are  nullities.  GrignorCs  Lessee 
V.  Astor,  2  How.  (U.  S.)  319.     And  see  ante,  pp.  181,  182,  §§  1  and  2. 

Suits  inrem  are  local,  and  the  court  within  whose  jurisdiction  the 
thing  is  situated  is  the  proper  forum,  though  all  the  parties  in  interest  are 
foreigners.  There  is  an  exception  to  the  general  rule  where  the  thing  has 
been  brought  within  the  jurisdiction  of  the  court  by  a  violation  of  the  sov- 
ereign rights  of  anotlier  nation.  Lessee  of  Hickey  v.  Stewart,  3  How. 
(U.  S.)  750  ;  The  Bee,  1  Ware,  332. 

When  the  subject-matter  of  the  controversy  is  not  within  the  juris- 
diction of  the  court,  the  exception  may  be  taken  under  the  general  issue, 
without  a  plea  to  the  jurisdiction.  Maisonnaire  v.  Keating,  2  Gallis. 
325.  A  plea  to  the  jurisdiction  of  a  court  in  a  transitory  action  is 
proper  only  when  some  court  of  the  nation  has  jurisdiction  of  the  cause 
of  action,  and  not  the  court  in  which  the  suit  is  brought ;  and  the  plea 
must  allege  such  jurisdiction  or  it  is  ill.  Lawrence  v.  Smith,  5  Mass. 
362  ;  Jones  v.  Winchester,  6  N.  H.  497. 

§  9.  Jurisdiction  as  to  person.  Although  a  party  cannot,  by  con- 
sent, give  the  court  jurisdiction  where  it  had  none  by  law,  yet,  where  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  person,  and  the 
YoL.  YIL— 25 
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defendant  has  some  privilege  which  exempts  him  from  the  jurisdiction, 
he  may  waive  the  privilege  if  he  chooses  to  do  so.  Bostwick  v.  Per- 
Jcins,  4  Ga.  4Y  ;  Overstreet  v.  Brown,  4  McCord,  79  ;  McLean  v.  La 
Fayette  Bank,  3  McLean,  587. 

Although  a  court  may  acquire  jurisdiction  of  parties  by  consent,  yet 
a  court  of  special  and  limited  jurisdiction  cannot,  as  such  court,  acquire 
jurisdiction  of  a  subject-matter  not  conferred  by  the  law  of  its  creation. 
Gilliland  v.  Sellers,  2  Ohio  (K  S.),  223  ;  Yol.  1,  p.  60. 

"When  a  court  has  obtained  jurisdiction  of  the  cause  and  of  the  parties, 
subsequent  error  in  the  proceedings  does  not  render  them  void.  Carter 
V.  Walker,  2  Ohio  St.  339. 
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CHAPTER  XXXIX. 

LICENSE. 
ARTICLE   L 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  A  license  in  an  authority  to  do 
a  particular  act  or  series  of  acts  upon  the  land  of  another  without 
possessing  any  estate  therein.  Qook  v.  Stearns,  11  Mass,  533 ;  Tay 
lor  V.  Waters,  7  Taunt.  374;  Mumford  v.  Whitney,  15  "Wend. 
380;  Bridges  v.  Purcell,  1  Dev.  &  B.  (No.  Car.)  L.  496.  It  is  not  an 
estate  in  land,  being  a  lower  interest  than  a  tenancy  at  sufferance,  for 
the  right  of  possession  must  be  in  the  licensor.  It  more  resembles  an 
easement.  An  easement  is  a  liberty,  privilege  or  advantage  in  land 
without  profit  distinct  from  the  ownership  in  the  soil,  and  a  license  is 
the  same,  but  they  differ  in  the  permanency  of  the  right.  An  easement 
must  be  created  by  deed  and  is  an  incorporeal  hereditament,  while  a 
license  may  be  created  by  parol  and  exists  only  at  the  will  of  the  licensor. 
Bathhone  v.  JfcConneU,  20  Barb.  311. 

The  expression  "  go  and  kill  him  if  you  want  to  "  made  in  May,  by 
the  owner  of  a  domesticated  buffalo  in  a  heated  conversation  witli  one 
who  was  complaining  of  a  trespass  committed  by  it,  and  in  reply 
to  a  threat  to  kill  it,  is  not  a  license  to  such  person  to  kill  the  animal 
in  the  following  September.      Uiery  v.  Jones,  81  111.  403. 

Licenses  are  usually  divided  into  executory  and  executed  licenses,  a 
distinction  which  is  of  importance  as  bearing  on  the  right  of  the 
licensor  to  revoke  the  license.  A  license  may,  if  executed  in  proper 
form,  take  effect  as  a  grant  as  to  some  things,  and  as  a  mere  license  as 
to  others.  Thus  in  Thomas  v.  Sorrell,  Yaughn,  350,  351,  it  is  said,  a 
dispensation  or  license  properly  passeth  no  interest  nor  alters  or  trans- 
fers property  in  any  thing,  but  only  makes  an  action  lawful  which  with- 
out it  had  been  unlawful,  as  a  license  to  go  beyond  the  seas,  to  hunt  in 
a  man's  park,  to  come  into  his  house  are  only  actions  which  without 
license' had  been  unlawful.  But  a  license  to  hunt  in  a  man's  park  and 
carry  away  the  deer  killed  to  his  own  use,  to  cut  down  a  tree  in  a  man's 
ground  and  to  carry  it  away  the  next  day  after,  to  his  own  use,  are 
licenses  as  to  the  acts  of  hunting  and  cutting  down  the  tree,  but  as  to 
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the  carrying  away  of  the  deer  killed,  and  tree  cut  down,  they  are 
grants.  So,  to  license  a  man  to  eat  my  meat  or  to  fire  the  wood  in  my 
chimney  to  warm  him  by,  as  to  the  actions  of  eatuig,  firing  my  wood 
and  warming  him,  they  are  licenses,  but  it  is  consequent  necessarily  to 
those  actions  that  my  property  be  destroyed  in  the  meat  eaten  and  in 
the  wood  burnt ;  so  as  in  some  cases  by  consequent  and  not  directly, 
and  as  its  effect,  a  dispensation  or  license  may  destroy  and  alter  prop- 
erty. The  following  cases  may  illustrate  the  distinctions  between  an 
easement  and  a  license.  If  I  tell  a  man  orally  that  he  may  cross  my 
land,  when  and  as  long  as  he  desires,  he  has  a  license  to  cross.  If  I 
use  the  same  words  in  a  deed,  the  grantee  has  an  easement.  If  I  give 
a  man  permission  to  flow  my  land,  he  has  a  license.  Oral  permission 
to  enter  land  and  cut  and  remove  wood  {Oreeley  v.  Stilson,  27  Mich. 
153) ;  to  throw  waste  matter  into  a  stream  {Thompson  v.  McElarney^ 
82  Penn.  St.  174) ;  to  enter  land  and  dig  minerals  {Anderson  v.  Simjp- 
son,  21  Iowa,  399),  are  each  licenses,  although  if  granted  in  proper 
terms  by  deed  they  would  be  easements  imposed  on  the  land.  If 
these  licenses  in  any  of  the  ways  we  have  hereafter  to  consider  become 
irrevocable,  they  become  in  their  nature  easements  of  flowage,  of 
mining  and  the  like.  In  another  way  the  easement  takes  its  support 
from  the  title  to  the  servient  estate.  If  that  is  determined  by  a  supe- 
rior title,  the  easement  fails.  The  license  rests  upon  the  person  of  the 
licenser.  If  he  dies  it  determines.  A  license  is  not  transferable,  unless 
made  so  by  its  express  terms  and  therein  differs  from  any  estate  or  ab- 
solute right  which  can  always  be  transferred  unless  granted  on  the  con- 
dition that  it  shall  not  be  assigned. 

An  instrument  intended  to  convey  a  larger  interest  may  fail  to  give 
more  than  a  license  for  want  of  due  execution.  Thus,  a  right  of  way 
would  not  be  created  by  a  writing  not  under  seal,  but  it  would  be  a 
mere  license.  On  the  other  hand,  an  instrument  executed  with  all  the 
formality  of  a  deed  may  be  only  a  license,  when  such  is  its  legal  con- 
struction. BlaisdellY.  P.  O.  F.,  etc,  R.  R.,  51  N.  H.  483;  Vanderv- 
hurgh  v.  Van  Bergen,  13  Johns.  212  ;  Baldwin  v.  Aldrich,  34  Yt. 
526  ;  Mushett  v.  Hill,  5  Bing.  N.  0.  694  ;  Wichham  v.  Hawker,  7  M. 
&  W.  76.  Thus,  where  the  owner  of  land  gave  a  deed,  conveying  the 
right  of  building  over  certain  land,  during  the  pleasure  of  the  grantee, 
it  was  held  a  mere  license  and  not  assignable.  Jackson  v.  Babcock,  4 
Johns.  (K.  T.)  418.  But  in  other  cases  a  lease  during  the  will  of  the 
lessee  has  been  held  to  create  a  freehold.  Wood  v.  Beard,  L.  R.,  2 
Exch.  Div.  30  (19  Eng.  354).  Every  grant  of  the  possession  of  land 
for  a  permanent  use  is  an  interest  within  the  meaning  of  the  statute  of 
frauds,  whether  it  be  to  enter  upon  it  at  all  times  srithout  fresh  con- 
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sent,  or  for  the  purpose  of  erecting  and  keeping  in  repair  a  liouse^ 
embankment,  canal  or  a  dam  to  raise  the  water  to  work  a  mill  or  the 
like,  and  an  agreement  therefor  must  be  in  writing.  Mumford  v. 
Wliitney,  15  Wend.  (N.  Y.)  380.  Licenses  to  do  a  particular  act  upon 
the  land  do  not  trench  upon  the  policy  of  the  law,  which  requires  that 
bargains  respecting  real  estate  shall  be  in  writing,  for  in  general  they 
amount  to  nothing  more  than  an  excuse  for  an  act  which  would  other- 
wise be  a  trespass.  Davis  v.  Townsend,  10  Barb.  (N.  Y.)  333  ;  Owens 
V.  Lewis^  46  Ind.  488  ;  15  Am.  Rep.  295.  For  the  hcense  is  a  power 
or  authority,  and  what  is  done  under  it  is,  in  one  sense,  the  act  of  the 
licenser  himself.  Miller  v.  Auburn  &.  Syracuse  R.  JR.,  6  Hill,  64. 
The  license  transfers  no  estate  to  the  licensee.  Clinton  v.  McKenzie, 
5  Strobh.  (So.  Car.)  36.  A  parol  license  may  excuse  the  non-perform- 
ance of  a  contract  under  seal.  Langworthy  v.  Smith,  2  Wend.  587; 
Leamtt  v.  Savage,  16  Me.  72 ;  Franklin  Ins.  Co.  v.  Hamill,  5  Md. 
170;  Stickney  v.  Stickney,  21  N.  H.  61.  Though  the  opposite  doctrine 
has  prevailed  in  England.  West  y.  Blakeway,  9  Dowl.  P.  C.  846. 
Therefore,  one  party  cannot  make  a  breach,  of  the  contract  by  the 
other,  committed  under  his  license,  an  excuse  for  non-performance. 
French  v.  Neio,  20  Barb.  481 ;  Jewell  v.  Blandford,  7  Dana  (Ky.), 
472 ;  Smith  v.  Edwards,  6  Yt.  687.  So,  if  he  accepts  a  modified  per- 
formance. McComhs  V.  McKennan,  2  W.  &  S.  (Penn.)  216.  The 
fact  that  one  party  to  an  arbitration  has  prevented  the  arbitrators  from 
making  a  vahd  award,  will  not  deprive  him  of  the  right  to  show  the 
mvalidity  of  the  one  they  did  make.  French  v.  New,  28  N.  Y.  (1 
Tiff.)  147 ;  2  Abb.  Ct.  App.  209. 

A  parol  license  needs  no  consideration  to  make  it  a  justification  of 
acts  done  under  it,  though  they  would  otherwise  be  trespassers.  It  will 
apply  to  and  protect  such  servants  and  agents  of  the  licensee,  as  the 
nature  of  the  acts  to  be  done  may  reasonably  require.  A  license  neces- 
sarily implies  the  right  to  do  every  thing,  without  which  the  act  cannot 
be  done.  Sterling  v.  Warden,  51  N.  II.  227 ;  12  Am.  Rep.  80 ;  Curtis 
V.  Galvin,  1  Allen  (Mass.),  215.  It  may  be  granted  upon  such  terms 
or  conditions  as  the  parties  may  determine,  as  to  the  time  or  mode  of 
its  enjoyment,  and  it  will  be  no  justification  to  the  licensee  unless  the 
acts  complained  of  are  within  these  limitations.  Freeman  v.  Headley, 
33  N.  J.  Law,  523. 

§  2.  Of  alienation  or  transfer  of  license.  A  license  is  said  to  be, 
in  general,  so  much  a  matter  of  personal  trust  and  confidence  that  it 
does  not  extend  to  any  but  the  licensee.  Mendenhall  v.  Klinck,  51 
N.  Y.  246 ;  Dark  v.  Joh7iston,  55  Penn.  St.  164.  The  death  of  either 
party  will  revoke  it.     So  would  the  alienation  of  the  interest  of  the 
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licenser  or  licensee  in  the  subject-matter  of  tlie  license.  Ruggles  v. 
Lesure,  24  Pick.  (Mass;)  187  ;  Prince  v.  Case,  10  Conn.  375  ;  Jackson 
V.  Babcoch,  4  Johns.  (N.  Y.)  418;  Emerson  v.  Fisk,  6  Me.  200; 
Carleton  v.  Redington,  21  N.  H.  291  ;  Wichham  v.  Hawker,  7  M.  & 
W.  63  ;  Desloge  v.  Pearce,  38  Mo.  588 ;  Bridges  v.  Purcell,  1  Dev. 
&  B.  492.  Where  a  license  had  been  given  to  erect  a  dam  and  flow 
land,  and  both  licenser  and  licensee  had  parted  with  their  interest,  it 
was  held  that  either  conveyance  would  be  a  revocation.  Cowles  v. 
Kidder,  24  N.  H.  380.  In  a  like  case  {Cook  v.  Stearns,  11  Mass.  538), 
it  is  said  that  transferring  the  land  on  which  the  acts  were  to  be  done  to 
another,  or  even  leasing  it  without  any  reservation,  would  of  itself  be 
a  countermand  of  the  license.  So,  where  a  license  is  given  to  cut  the 
trees  on  certain  land,  and  the  licenser  afterward  conveyed  the  estate. 
Drake  v.  Wells,  11  Allen  (Mass.),  143. 

A  license  to  one  and  his  heirs  and  assigns  is,  by  the  contract  of  the 
parties,  assignable.  Thus,  where  two  tenants  in  common  parted  their 
land  by  deed,  and  one  deed  reserved  all  the  wood  on  the  premises  to 
the  grantor,  and  his  heirs  and  assigns,  it  was  held  as  to  the  wood  of 
the  grantee,  to  have  at  least  the  effect  of  a  parol  transfer  and  a  license 
to  enter  and  cut,  which  was  assignable  without  deed  and  protected  the 
assignee.     Hill  v.  Cutting,  107  Mass.  596. 

Where  the  license  has  become  irrevocable,  in  so  far  as  it  has  been 
executed,  it  is  an  absolute  right,  and  assignable.  So,  where  the  license 
is  coupled  with  an  interest  it  is  irrevocable  and  assignable.  Such  is 
the  implied  license  to  enter  and  remove  property  sold  from  the  land  of 
the  licenser.  Sterling  v.  Warden,  51  N.  H.  228.  So,  where  the 
owner  of  land  places  upon  it  the  goods  of  another,  he  gives  to  the 
owner  of  them  an  implied  license  to  enter  for  the  purpose  of  recaption 
{Patrick  V.  Colerick,  3  M.  &  W.  483 ;  Mussey  v.  Scott,  32  Yt.  82) ; 
which  is  assignable,  because  irrevocable.  A  license  may  be  assignable 
or  transferable  by  its  terms,  as  for  instance,  tickets  of  admission  to 
theaters  or  concerts,  which  often  run  to  bearer.  Coleman  v.  Foster,  1 
Hurl.  &  K  37;  Drake  v.  Wells,  11  Allen  (Mass.),  144. 

§  3.  When  writing  required.  The  ordinary  rule  is  that  a  license 
is  as  valid  when  created  by  parol  as  when  created  by  writing.  It  is  not 
a  conveyance  of  an  interest  in  land,  and  no  principle  of  the  common 
law,  and  so  far  as  known,  no  statute  makes  any  writing  directly  neces- 
sary. Thus,  where  a  license  is  claimed  to  remove  goods  from  the  land 
of  a  person  who  has  sold  them,  the  purchaser  must  of  course  prove  a 
valid  sale  or  the  license  would  fail,  and  that  may,  under  the  statute  of 
frauds,  require  a  writing.  So,  where  the  license  depends  on  some 
other  contract,  which  by  law  or  custom  must  be  in  writing.     Thus 
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railroad  tickets  are  contracts  which  import  a  license  to  enter  upon  the 
premises  of  the  railroad,  and  the  road  may  refuse  by  its  rules  to  allow 
any  person  who  is  not  the  holder  of  such  ticket,  to  enter  their  depots. 
A  like  case  is  that  of  written  tickets  of  admission  to  theaters,  concerts, 
and  entertainments.  Coleman  v.  Foster,  1  Hurl.  &  N.  37 ;  Drake  v. 
Wells,  11  Allen  (Mass.),  144.  In  all  cases  the  licenser  may,  if  he 
choose,  put  his  license  in  writing  and  recognize  no  other. 

§  4.  Implied  licenses.  It  is  not  necessary  that  a  license  should  be 
created  by  express  words  or  even  by  any  words,  if  the  acts  of  the 
parties  imply  the  right.  Wliere  the  owner  of  goods,  situated  on  his 
own  land,  sells  them,  he  by  implication  gives  the  purchaser  a  right  to 
enter  and  remove  them.  Nettleton  v.  S'tkes,  8  Mete.  (Mass.)  34 ;  Wood 
V.  Manleij,  11  Ad.  &  El.  34 ;  Parsons  v.  Camp,  11  Conn.  525  ;  White 
V.  Elwell,  48  Me.  360 ;  Martin  v.  Houghton,  45  Barb.  258.  So,  if  a 
person  places  upon  his  own  close  the  goods  of  another,  he  gives  to  the 
owner  of  them  an  implied  license  to  enter  and  remove  them.  Patrick  v. 
Colerick,  3  M.  &  W.  483 ;  Mussey  v.  Scott,  32  Yt.  82,  84.  But  if  they 
are  placed  upon  the  land  of  another,  who  is  not  a  participant  in  the 
wrongful  taking  of  them,  the  owner  cannot  enter  to  retake  them  unless 
in  case  of  the  ftand  fresh  pursuit.  20  Yin.  Abr.  506.  From  the  necessity 
of  the  case,  one,  whose  cattle  escape  upon  the  land  of  another,  may 
follow  and  drive  them  back  without  being  a  trespasser,  unless  the 
escape  itself  was  a  trespass.  Sawyer  v.  Vermont  &  Mass.  Railroad, 
105  Mass.  196.  Permission  to  keep,  or  the  right  to  have  one's  personal 
property  upon  the  land  of  another,  involves  the  right  to  enter  for  its 
removal.  Doty  v.  Gorham,  5  Pick.  (Mass.)  487.  In  case  of  sales,  a 
license  is  implied  because  it  is  necessary  to  carry  into  complete  effect 
the  contract  of  the  parties.  The  seller  cannot  deprive  the  purchaser 
of  his  property  or  drive  him  to  an  action  for  its  recovery,  by  with- 
drawing his  implied  permission  to  come  and  take  it.  But  there  is  no 
such  inference  to  be  drawn,  when  the  property  at  the  time  of  sale  is 
not  upon  the  seller's  premises,  or  when  by  the  terms  of  the  contract  it 
is  to  be  delivered  elsewhere.  And  when  there  is  nothing  executory  or 
incomplete  between  the  parties  in  relation  to  the  property,  and  there 
is  no  relation  of  contract  between  them  affecting  it,  except  what  results 
from  the  facts  of  ownership  or  legal  title  in  one  and  possession  in  the 
other,  no  inference  of  a  license  to  enter  upon  lands  for  its  recovery  can 
be  drawn  from  that  relation  alone.     A7ithony  v.  Haneys,  8  Bing.  186  ; 

Williams  v.  Morris,  8  M.  &  W.  488,  Thus,  it  was  held  in  McLeod 
v.  Jones,  105  Mass.  403 ;  7  Am.  Rep.  539,  that  a  mortgagee  of  personal 
property  could  not  enter  a  house  to  take  the  goods,  where  the  mortgagor 

had  locked  them  up  and  left  them,  although  \\p  Relieved,  with  good 
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reason,  that  the  mortgagor  did  not  intend  to  return.  The  court  say  "  a 
right  to  enter  the  premises  of  the  mortgagor  without  legal  process  is  not 
essential  to  the  security  of  the  mortgagee  of  personal  property.  Per- 
mission to  do  so  is  not  implied  therefore  from  the  existence  of  that 
relation  alone." 

So,  where  a  carpenter  is  erecting  a  building  on  the  land  of  another, 
under  contract,  he  has  an  implied  license  to  enter  while  the  contract  is 
in  force,  and  if  it  is  rescinded  before  completion,  he  or  his  men  may 
enter  to  remove  their  tools  or  other  property.  Arrington  v.  Larra- 
hee,  10  Cush.  (Mass.)  512.  It  was  held  a  justification  to  one  who 
entered  a  yard,  that  he  came  to  view  a  mare  which  had  been  recently 
stolen  from  him.  Wehh  v.  Beavan^  6  M.  &  Gr.  1055.  So,  where  the 
sale  of  a  horse  has  been  rescinded,  for  fraud,  the  seller  may  enter  the 
premises  of  the  buyer  to  reclaim  him.  Wheelden  v.  Lowell^  50  Me. 
499.  The  mortgagee  of  chattels  has  an  implied  license  to  enter  after 
foreclosure  and  take  away  the  goods  mortgaged.  McNeal  v.  Emerson^ 
15  Gray  (Mass.),  384. 

A  license  may  be  proved  by  circumstantial  evidence.  Harmon  v. 
Harmon,  61  Me.  222.  Thus,  the  fact  that  a  person  opens  a  place  for 
trade  or  for  public  entertainment,  and  thus  impliedly  invites  persons 
to  enter,  will  establish  a  license  for  them  so  to  do.  Gilbert  v.  Nagle^ 
118  Mass.  278  ;  Markham  v.  Broion,  8  N.  II.  523.  So,  a  post-office 
is  a  public  place ;  and  though  it  may  be  established  in  a  private  building, 
there  is  a  general  license  to  all  persons  having  proper  business  there 
to  enter.  Sterling  v.  Warden,  51  1^.  H.  228,  231 ;  Bennett  v.  State, 
30  Ala.  19.  Thus,  an  innkeeper  is  said  to  be  held  to  admit,  not  only 
travelers,  but,  under  proper  limitations,  those  who  have  business  with 
them.  He  holds  out  his  house  as  a  public  place  to  which  travelers  may 
resort,  and  of  course  surrenders  some  of  the  rights  which  he  would 
otherwise  have  over  it.  MarTcham  v.  Broion,  8  N.  H.  528.  But  he  is 
not  obliged  to  receive  one  as  a  traveler  who  is  not  able  to  pay  for  his 
entertainment  {Thoonpson  v.  Lacy,  3  B.  &  Aid.  283)  ;  nor  thieves 
(1  Hawk.  Ch.  78) ;  nor  common  brawlers,  nor  drunkards,  nor  idle  per- 
sons, nor  any  one  else  who  would  subject  his  guests  to  annoyance. 
YdI.  4,  p.  3.  So,  a  wharfinger  and  warehouseman,  by  holding  himself 
out  as  such,  licenses  all  persons  to  enter  his  premises  on  business ; 
but  his  business  being  merely  a  private  one,  unlike  that  of  an  inn- 
keeper, he  may  revoke  the  license  as  to  any  particular  person.  Boge7't 
V.  Eaight,  20  Barb.  (N.  Y.)  251.  YoL  6,  p.  366.  Evidence  of  a 
familiar  intimacy  in  the  family  may  also  be  given  in  support  of  a 
plea  of  license  to  enter  a  dwelling-house.  Adams  v.  Freeman^  12 
Johns.  408 ;  Martin  v.  Houghton,  45  Barb.  258. 
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Evidence  that  land  has  been  flowed  for  nine  years,  without  objec- 
tion by  the  owners  who  lived  near,  will  justify  a  finding  of  license. 
OccALin  Co.  V.  Sprague  Co..,  34  Conn,  529.  So,  where  one  has  con- 
structed a  wharf  on  a  navigable "  stream,  he  has  given  an  implied 
authority  to  the  owners  of  vessels  to  make  fast  there,  and  he  cannot 
revoke  the  authority  without  due  notice  and  opportunity  for  them  to 
provide  for  their  safety  elsewhere  ;  and  if  he  cuts  a  vessel  loose  he  will 
be  liable  for  the  damage  caused.  Ileaney  v.  Heeney,  2  Den.  G25.  In 
another  case  it  was  held  that  the  evidence  did  not  show  such  a  situa- 
tion or  customary  use  of  the  pier  as  would  amount  to  a  license  for  ves- 
sels to  moor  to  it,  and  therefore  the  owner  was  not  liable  for  cutting 
the  boat  loose.  Dutton  v.  Strong,  1  Black  (U.  S.),  23.  Long  use  of 
an  alley-waj'  to  reach  the  rear  of  a  block  of  stores,  by  teamsters,  to 
carry  goods  to  such  stores,  is  competent  evidence  to  prove  a  license. 
Tliayer  v.  Jarvis,  44  Wis.  388.  But  it  is  held  that  an  ordinary  con- 
tract for  the  purchase  and  sale  of  land,  which  is  silent  as  to  the  pos- 
session, does  not  raise,  by  implication,  a  license  to  enter  on  the  prem- 
ises. Spencer  v.  Tohey,  22  Barb.  260  ;  Lyford  v.  PtiMam,  35  ]^.  H. 
5G3.  And  a  license  to  enter  land  for  the  purpose  of  fishing  cannot  be 
established  by  proof  of  a  custom  of  the  region  to  fish  on  other's  lands, 
without  express  permission.  Winder  v.  Blake.,  4  Jones'  (N.  C.)  Law,  332. 
But  if  it  was  understood  that  the  purchaser  of  land  was  to  take  immediate 
possession,  it  amounts  to  a  license.  Van  Deusen  v.  Young,  29  IN".  Y.  9. 
Where  a  license  to  mine  had  been  given  on  condition  that  the  licensee 
paid  rent,  a  distress  by  the  landlord  for  such  rent  was  held  an  implied 
waiver  of  the  forfeiture  and  an  election  to  continue  the  license.  Ward 
V.  Day,  4  Best  &  Sm.  337. 

In  other  cases  a  license  is  implied  on  grounds  of  public  policy.  Thus, 
in  cases  of  wrecks,  strangers  may  go  upon  the  beach  for  the  purposes  of 
saving  life  or  property,  and  so  in  any  other  case  where  goods  are  in 
jeopardy  of  being  lost  or  destroyed  by  water,  fire  or  any  like  danger. 
Dwnwich  V.  Sterry,  1  Brad.  831 ;  Proctor  v.  Adams,  113  Mass.  376; 
18  Am.  Rep.  500.  And  where  goods  are  taken  or  used  under  the 
pressure  of  a  moral  necessity,  as  where  a  shipmaster  throws  goods  into 
the  sea  to  save  the  ship,  a  license  will  be  presumed,  and  it  will  be  no 
conversion.  Bird  v.  Astock,  2  Bulstr.  280.  A  license  from  a  mother 
to  a  son  to  open  the  family  tomb  to  deposit  therein  the  body  of  a 
deceased  son,  will  be  implied  from  the  relationship  of  the  parties,  the 
exigencies  of  the  case  and  the  well-established  usages  ot  a  civilized  and 
Christian  community.  Lahin  v.  Ames,  10  Cush.  (Mass.)  198,  22 L  So, 
no  action  lies  by  the  motlier  against  her  son-in-law,  who  has  buried  his 
wife  in  a  public  burial  ground,  for  removing  a  stone  placed  at  the  grave 
YoL.  YIL— 26 
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by  the  mother  for  the  purpose  of  substituting  another.  Durell  v.  Hay- 
ward,  9  Gray  (Mass.),  248 ;  Yol.  1,  pp.  130,  131. 

§  5.  Of  the  interest  created.  A  parol  license  to  do  a  certain  act 
or  series  of  acts  on  the  land  of  another  does  not  convey  any  interest  in 
the  land,  but  is  simply  a  privilege  to  be  exercised  upon  the  land  ;  the 
statute  of  frauds  does  not  apply,  and  such  license  is  a  sufficient  justifi- 
cation to  the  licensee  for  entering  upon  the  land  of  the  licenser 
to  do  the  act  or  acts  thus  licensed  until  it  is  revoked.  Pierrepont  v. 
Barnard,  6  N.  Y.  (2  Seld.)  379;  Houston  v.  Laffee,  46  N.  H.  507; 
Blaisdell  v.  P.  G.  F.  dt  O.  Railroad,  51  id.  483;  New  Orleans 
Co.  V,  Moye,  39  Miss.  374.  The  license  being  revocable  so  far  as  it 
is  not  executed  and  as  to  all  future  enjoyment  as  we  shall  see  post, 
p.  205,  §  7,  does  not  create  an  easement.  Hall  v.  Chaffee,  13  Yt. 
150 ;  Prince  v.  Case,  10  Conn.  375,  To  hold  otherwise  would  be 
giving  to  a  parol  license  the  force  of  a  conveyance  of  a  paramount 
easement  in  real  estate.  Such  a  doctrine  cannot  be  sustained.  No 
such  right  or  interest  in  real  estate  can  be  created  by  parol.  Marston 
V.  Gale,  24  N.  H.  176.  In  some  cases,  where  a  license  has  become 
irrevocable,  the  effect  may  be  to  give  a  right  of  enjoyment  of  long 
or  indefinite  duration,  but  not  absolutely  permanent  in  its  nature, 
since  whatever  right  is  acquired  is  subject  to  the  conditions  of  natural 
decay  and  there  can  be  no  repair  after  the  revocation  or  expiration  of 
the  right.  But  in  Lacy  v.  Arnett,  33  Penn.  St.  169,  which  was  the  case 
of  a  license  to  build  a  dam  and  flow  land  of  the  licenser,  the  court  held 
that  the  licensee  had  a  right  to  rebuild.  But  &ee2:)ost,  pp.  203,  204,  205. 

Tlie  license  will  be  held  to  carry  with  it  all  necessary  incidents. 
Thus,  a  license  to  take  stone  implies  a  right  to  draw  it  carefully  over 
the  licenser's  land  with  such  servants  and  teams  as  may  be  necessaiy. 
Clark  V.  Yermont  &  Canada  Railroad,  28  Yt.  103.  A  license  to  build 
a  tomb  gives  a  right  of  access  and  the  licensee  may  remove  any  obstacles 
in  tlie  way.  LaMn  v.  Ames,  10  Cush.  (Mass.)  198.  Where  the  license 
was  to  build  a  house,  upon  revocation  the  licensee  may  enter  with  such 
sei'vants  as  are  reasonably  necessary  to  remove  it.  Lee  v.  Meeker,  2 
"Wis.  487.  But  no  limitation  on  the  rights  of  the  licenser  will  exist 
after  the  license  expires.  Thus,  after  the  termination  of  a  license  to 
have  a  building  on  the  licenser's  land,  he  is  not  liable  for  digging  so 
near  as  to  endanger  it.     Mason  v.  Holt,  1  Allen  (Mass.),  45. 

It  is  evident  that  although  no  interest  in  land  can  be  created  by  a 
license,  yet  that,  while  it  continues  to  subsist,  it  will  be  as  effectual  for 
the  purpose  of  sustaining  and  justifying  all  acts  to  which  its  authority 
extends  as  if  it  operated  on  the  estate  instead  of  being  merely  personal 
to  the  party  to  whom  it  was  given.     So  long  as  it  remains  unrevoked, 
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the  latter  .may  adopt  tlie  same  course  as  if  lie  possessed  an  interest  in 
tlie  land  instead  of  a  naked  authority.  The  license  may  have  an  inci- 
dental effect  on  the  title  of  property.  Thus  a  house  or  othei-  building, 
erected  on  land  by  the  license  of  tlie  owner,  does  not  become  the  prop- 
erty of  the  land-owner  as  annexed  to  the  soil,  but  remains  the  personal 
property  of  the  licensee.  Ililborne  v.  Brown,  12  Me.  1H2;  Smith  v. 
Benson,  1  Hill,  1Y6 ;  YoL  2,  p.  ITO ;  Contra,  Leland  v.  Gassett,  17 
Vt.  403. 

A  license  to  enter  upon  the  land  of  another  is  construed  as  a  license 
to  enter  by  the  usual  mode  of  access  provided  by  the  owner  as  by  the 
gate  or  bars.     Gardner  v.  Rowland,  2  Ired.  (No.  Car.)  247. 

A  parol  license  to  do  acts  on  the  land  of  the  licenser  as,  for  instance, 
to  cut  and  carry  away  wood,  must,  when  no  time  is  limited,  be  acted 
upon  within  a  reasonable  time  and  must  be  considered  as  applying  to 
the  wood  as  substantially  in  the  state  m  which  it  then  was.  Gilmore 
V.  Wilbur,  12  Pick.  (Mass.)  120.  By  neglecting  to  act  under  the 
license  within  a  reasonable  time,  the  licensee  lost  the  benefit  of  his  con- 
tract. Hill  V.  Hill,  113  Mass.  103  ;  18  Am.  Eep.  455.  In  the  last  case 
the  license  was  to  enter  upon  land  at  any  and  all  times,  and  cut  and 
carry  away  wood,  and  the  court  held  that  after  three  years  it  might  be 
revoked,  that  being  a  reasonable  time  for  the  acts  to  be  done.  Syron 
y.  BWkeman,  22  i3arb.  336. 

If  a  parol  license  be  granted  for  a  temporary  purpose,  as  the  permission 
to  erect  a  dam  or  a  bridge,  it  terminates  with  the  decay  of  the  structure 
and  does  not  include  a  right  to  repair  or  renew.  CoohY.  Stearns,  11 
Mass.  533  ;  Carleton  v.  Bedington,  21  N.  H.  307;  Mumford  v.  Whit- 
ney, 15  Wend.  380 ;  Wingard  v.  Tift,  24  Ga.  179.  But  this  would  be 
determined  by  the  nature  of  the  works  licensed,  indicating  the  intent 
of  the  parties.  Hephurn  v.  McDowell,  17  S.  &  R.  383.  See  ante, 
pp.  196,  202. 

Where  the  license  justifies  an  entry,  no  misbehavior  of  the  licensee 
afterward  will  make  him  a  trespasser  ab  initio,  where  the  license  is 
either  express  or  implied  by  law  as  the  contract  of  the  owner  of  the 
premises  {Johnstoion  Iron,  Co.  v.  Cainhria  Iron  Co.,  32  Penn.  St.  241 ; 
Sterling  Y.  Warderi,  51  N.  IT.  217),  though  of  course  he  will  be  for  the 
misconduct  and  wrongful  acts  so  far  as  they  exceed  his  license.  Thus 
a  license  to  pass  through  a  field  by  gates  or  bars  is  not  forfeited  nor 
does  the  licensee  become  a  trespasser  al>  initio,  by  leaving  the  bars 
down.  Stone  v.  Knapp,  29  Yt.  501 .  If  a  person  who  has  a  license  to 
build  an  arch  over  a  way  unnecessarily  and  unreasonably  obstructs  the 
way  in  building  such  arch,  he  is  liable  to  an  action  on  the  case.  Cushing 
V.  Adams,  IS  Pick.  (Mass.)  110  ;  Sampson  v.  Henry,  13  Pick.  (Mass.] 
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36.  But  where  the  license  is  one  given  by  the  law  to  an  officer  of  the 
law,  any  abuse  of  his  authority  will  make  him  a  trespasser  db  initio. 
Malcom  V.  Spoor,  12  Mete.  (Mass.)  279.     Vol.  6,  p.  87. 

§  6.  Limitations.  The  right  conferred  by  the  license  is  limited  in 
its  duration,  first,  by  any  express  provision  of  the  contract,  as  for  in- 
stance, a  right  to  enter  and  cut  wood  for  three  years,  or  to  maintain  a 
building  for  a  fixed  time.  Glynn  v.  George,  20  IN".  H.  114 ;  Mason  v. 
Holt,  1  Allen  (Mass.),  45.  If  there  is  no  express  provision,  the  law,  as 
in  other  cases,  supplies  the  deficiency  by  limiting  the  enjoyment  to  a 
reasonable  time  {Gilmore  v.  Wilbur,  12  Pick.  [Mass.]  120) ;  and  fif- 
teen years  was  held  an  unreasonable  time  to  cut  and  carry  away  wood. 
It  may  be  limited  by  the  nature  of  the  act  to  be  done.  Thus  the 
license  given  by  law  to  remove  goods  sold  from  the  land  of  the  seller, 
from  its  nature,  expires  with  the  removal  of  the  goods.  A  license  to 
erect  a  particular  structure  woidd  ordinarily  confer  no  right  to  erect 
another  if  that  was  destroyed.  Carleton  v.  Redington,  21  N.  H.  291 ; 
Stevens  v.  Stevens,  11  Mete.  (Mass.)  251 ;  Baldioin.^.Aldrich,  34  Vt. 
526  ;  Wingard  v.  Tift,  24  Ga.  179.  The  license  may  be  granted 
upon  some  condition,  either  precedent  or  subsequent,  and  in  the  former 
case  will  have  no  force  till  the  condition  is  performed,  and  in  the  latter 
will  terminate  ipso  facto  on  a  breach.  Freeman  v.  Headley,  33  N.  J. 
Law  (4  Vro^-m),  523  ;  Glfford  v.  Brownell,  2  Allen  (Mass.),  535.  The 
license  may  also  be  limited  in  the  right  conveyed,  either  expressly  or 
by  necessary  implication.  Thus,  as  we  have  seen,  the  license  carries 
with  it  such  privileges  as  are  necessary  to  its  reasonable  enjoyment. 
Clarh  V.  Yerinont  (&  Canada  Railroad,  28  Yt.  103;  Sterling  v. 
Warden,  51  ]^.  H.  227 ;  Curtis  v.  Galvin,  1  Allen  (Mass.),  215.  On 
the  other  hand,  it  is  implied  that  no  unnecessary  harm  shall  be  done. 
Thus  one  licensed  to  enter  and  cross  land  must  do  so  by  the  usual  gate 
and  path.  Gardner  v.  Rowland,  2  Ired.  (Ko.  Car.)  247.  And  if  there 
are  gates  it  is  the  duty  of  the  licensee  to  close  them.  Stone  v.  Knapp, 
29  Yt.  501.  So,  if  under  his  license  he  permits  diseased  sheep  to 
mingle  with  those  of  his  licenser,  whereby  those  of  the  latter  are 
affected  by  scab,  he  is  liable.  Eaton  v.  Winnie,  20  Mich.  156  ;  4  Am. 
Kep.  377.  Where,  after  a  husband  and  wife  had  separated,  he  told 
her  she  might  have  part  of  their  furniture  and  might  come  and  get  it, 
she  cannot  come  in  his  absence.  Crumh  v.  Oaks,  38  Yt.  566.  The 
licensee  must  assume  all  ordinary  risks,  but  the  licenser  must  not  put 
any  traps  in  the  way.  Vanderheck  v.  Hendry,  34  N.  J.  Law  (5  Yroom), 
467.  When  the  owner  of  land  expressly  or  by  necessary  implication 
invites  a  person  to  come  upon  his  land,  he  must  not  permit  any  thiug 
in  the  .'•a^/cre  of  a  snare  to  exist  thereon.     If,  however,  he  gives  but  a 
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bare  license  or  permission  to  cross  his  premises,  the  licensee  takes  the 
risk  of  accidents  in  using  the  premises  in  the  condition  in  which  they 
then  are.  Beck  v.  Carter,  68  N.  Y.  292  ;  Corhy  v.  Hill,  4  C.  JB.  (N.  S.) 
656  ;  Hounsell  v.  Smyth,  7  id.  T31.  Where  a  railroad  had  permitted 
the  use  of  a  crossing  and  a  vacant  space  near,  for  the  purpose  of 
loading  and  unloading  cars,  it  was  held  that  they  must  so  use  their 
tracks  as  not  to  endanger  personal  safety.  Kay  v.  Penn.  liailroad, 
65  Penn.  St.  269 ;  3  Am.  Kep.  628.  If  the  licensee  fails  to  observe 
the  limits  of  his  license,  either  by  acts  of  enjoyment  after  its  expira- 
tion or  by  acts  beyond  its  scope,  as  to  all  such  matters,  it  is  no  justifica- 
tion for  him,  and  he  is  a  mere  trespasser.  Kissecher  v.  Monn,  36 
Penn.  St.  313 ;  Ghjnn  v.  George,  20  N".  H.  114 ;  Stone  v.  Knapp,  29 
Yt.  501.  If  a  license  is  given  to  construct  a  way,  the  licenser  may 
forbid  its  use  if  constructed  on  a  different  location.  Dempsey  v. 
Kipp,  62  Barb.  311.  One  holding  even  an  irrevocable  license  cannot 
enter  by  force.  CJiurchlll  v.  Ilulhert,  110  Mass.  42;  14  Am,  Rep. 
578;  contra,  Sterlings.  Warden,  51  N.  H.  217;  Blades  v.  B[iggs, 
10  C.  B.  (N.  S.)  713. 

§  7.  Kevocable.  If  the  parties  upon  the  revocation  of  a  license 
will  be  in  the  same  position  as  before  it  was  given,  it  may  be  laid  down 
as  a  universal  rule  that  the  license  is  revocable  at  the  pleasure  of  the 
licenser.  Wingard  v.  Tift,  24  Ga.  179 ;  Hetfield  v.  Central  Bail- 
road,  5  Dutch.  (N.  J.)  571.  Such  are  the  cases  of  licenses  to  fish  or 
hunt,  to  use  a  carriage-way  or  other  path,  to  use  running  ^vater  {Allen 
V.  Fishe,  42  Yt.  462) ;  to  flood  land  or  have  a  right  of  eaves  drip  {Tan- 
ner V.  Volentine,  75  111.  624)  ;  to  enter  and  attend  a  place  of  amuse- 
ment {Burton  v.  Scherpf,  1  Allen  [Mass.],  133  ;  Coleman  y.  Foster,  1 
Hurlst.  &  N.  37)  ;  to  use  a  business  name  under  which  the  seller  of  the 
good-will  and  fixtures  had  dealt  {Iloxoe  v.  Searing,  6  Bosw.  354),  and 
other  rights  of  a  like  nature.  Sampson  y.  Burnside,  13  N.  H.  264  ;  Big- 
gins V.  Inge,  7  Bing.  682 ;  Wood  v.  LeadUtter,  13  M.  &  W.  838.  It 
is  immaterial  how  formally  the  right  may  have  been  given,  even  by 
deed.  A  license  under  seal,  provided  it  is  a  mere  license  in  its  legal 
effect,  is  as  revocable  as  a  license  by  parol  and,  on  the  other  hand,  a 
license  by  parol  coupled  with  a  grant  is  as  irrevocable  as  a  license 
by  deed,  provided  only  that  the  grant  is  of  a  nature  capable  of  being 
made  by  parol.  But  where  there  is  a  license  coupled  with  a  grant  by 
parol  of  something  incapable  of  being  granted  except  by  deed,  there 
the  license  is  a  mere  license,  it  is  not  an  incident  to  a  valid  grant  and 
it  is  therefore  revocable.  Wood  v.  LeadUtter,  13  M.  &  W.  838.  Tlius 
it  was  held  that  a  mortgage  of  chattels  with  power  to  enter  and  seize 
them  is  only  a  revocable  license.     Chynoweth  v.  Tenney,  10  Wis.  397. 
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But  it  would  seem  that  in  this  case  the  license  was  coupled  with  an 
interest  and  so  irrevocable,  MoNeal  v.  Emerson,  15  Gray  (Mass.), 
384.  "  If,  however,  the  situation  of  the  parties  has  been  changed  on 
the  faith  of  the  license  and  expense  has  been  incurred,  the  license  being 
granted  on  good  consideration,  the  courts  differ  as  to  the  effect  of  an 
attempted  revocation.  Tlie  cases  where  such  license  is  held  irrevocable 
are  given  in  the  next  section.  Even  where  in  enjoying  the  license, 
there  has  been  an  expenditure  of  money,  the  license  is  revocable  so 
far  as  any  future  enjoyment  is  concerned  or  so  far  as  it  remains  unexe- 
cuted. Houston  V.  Laffee,  46  IST.  H.  507  ;  Buggies  v.  Lesure,  24 
Pick.  (Mass.)  187;  Ilall  v.  Chaffee,  13  Yt.  150;  Prince  v.  Case, 
10  Conn.  375.  "Where  a  license  is  to  be  enjoyed  and  the  acts  per- 
formed upon  the  land  of  the  licenser  and  are  such  as,  if  granted,  by 
deed  would  be  an  easement  the  license  may  be  revoked  as  to  any  future 
acts,  though  the  licensee  may  have  expended  labor  and  money 
upon  the  premises.  Thus  where  the  license  was  to  lay  an  aque- 
duct across  the  licenser's  land,  he  may  revoke  the  license  and  cut 
the  pipe  {Owen  v.  Field,  12  Allen  [Mass.],  457;  Selden  v.  D.  i& 
II.  Canal  Co.,  29  N.  Y.  639),  but  perhaps  the  licensee  might  recover 
for  any  unnecessary  or  malicious  injury  to  the  pipe  which  would  still 
remain  his  property.  Houston  v.  laffee,  46  N.  H.  507.  Where  the 
license  was  to  construct  a  culvert  on  the  licensee's  land  and  thereby  turn 
water  upon  land  of  the  licenser,  it  was  held  revocable.  Foot  v.  N.  A. 
&  N.  Co.,  23  Conn.  223.  So  to  build  a  dam  on  the  licenser's  land 
{Mumford  v.  ^Yhitney,  15  Wend.  380  ;  Trammel  v.  Trammel,  11 
Rich.  [So.  Car.]  L.  474),  or  to  flow  the  licenser's  land  {Hazelton  v.  Put- 
nam, 3  Chand.  [Wis.]  117  ;  Bridges  v.  Purcell,  1  Dev.  &  B.  [N.  C] 
L.  492 ;  Woodward  v.  Seely,  11  111.  157) ;  or  to  build  a  house  upon  the 
licenser's  land,  whether  the  revocation  is  before  or  after  the  building  is 
completed  {Jaynieson  v.  Millemann,  3  Duer  [N.  Y.],  255;  Prince  v. 
Case,  10  Conn.  375;  Bachelder  v.  Walefield,  8  Cush.  [Mass.]  243; 
Harris  v.  Gillingham,  6  1^.  H.  9  ;  Collins  Co.  v.  Marcy,  25  Conn. 
239),  or  to  use  a  way,  though  it  has  been  constructed  at  expense  by  the 
licensee  {Ex parte  Colum,  1  Cow.  568  ;  Foster  v.  Browning,  4  R.  I. 
47  ;  Kimball  v.  Yates,  14  111.  464 ;  Wallis  v.  Harrison,  4  M.  &  W. 
538),  or  to  enter  and  excavate  the  land  of  the  licenser  for  minerals 
under  which  large  expenses  had  been  incurred.  Desloge  v.  Pearce^ 
38  Mo.  588;  McCrea  v.  Task,  12  Gray  (Mass.),  121.  Even  with 
courts  which  hold  that  a  license  may  become  irrevocable  where  exe- 
cuted the  payment  of  a  consideration  alone  will  not  be  enough  to  pro- 
duce this  effect,  where  one  owner  of  land  gave  another  a  license  to  flow 
in  consideration  that  the  other  allowed  him  to  enter  and  cut  trees,  the 
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agreements  are  not  dependent  and  either  may  be  revoked  without  giv- 
ing up  the  other.     Dodge  v.  McClintocJc,  47  N.  H.  383. 

A  parol  license  to  enter  upon  land  "  at  any  and  all  times,"  and  cut 
and  carry  away  growing  wood,  nmst  be  acted  upon  within  a  reasonable 
time,  and  if  not  acted  upon  within  a  period  of  more  than  three  years, 
may  be  revoked.  Htll  v.  Ilill,  113  Mass.  103  ;  18  Am.  Rep.  455 ; 
Sterling  v.  Warden,  51  N.  II.  217;  12  Am.  Rep.  80. 

Where  the  owners  and  occupants  of  adjoining  farms  have  been 
accustomed  to  let  their  cattle  pasture  in  common  on  such  lands,  this 
is  a  mere  license,  and  either  of  them  may  give  the  other  a  notice  of 
revocation,  after  which  time  the  entry  of  the  cattle  of  the  other  party 
upon  his  lands  will  be  an  actionable  trespass.  Stone  v.  Wait,  50  Yt.  663. 

Where  a  building  has  been  erected  under  circumstances  which  would 
make  a  license  to  maintain  it  irrevocable,  if  it  is  torn  or  blown  down, 
the  license  may  then  be  revoked.  Veghte  v.  Earitan  Co.,  4  Green 
(N.  J.  Eq.)  142.  If  the  licenser  expressly  refused  to  give  any  larger  or 
more  permanent  title  the  licensee  cannot  complain  of  a  revocation, 
though  he  loses  heavily  by  it,  or  though  he  has  made  large  expendi- 
tures in  preparation  for  its  enjoyment.  Wood  v.  Edes,  2  Allen 
(Mass.),  578.  The  license  may  be  revoked,  not  only  by  express  words, 
but  also  by  any  act  of  the  licenser  inconsistent  with  its  further  enjoy- 
ment, as,  for  instance,  by  a  conveyance  or  lease  of  the  property  to 
which  it  relates.  Whitaher  v.  Cawthorne,  3  Dev.  (No.  Car.)  389  ;  Carter 
V.  Harlan,  6  Md.  20  ;  Houx  v.  Seat,  26  Mo.  178  ;  Kainphouse  v.  Gaff- 
ner,  73  111.  453.  It  makes  no  difference  that  the  grantee  had  notice  of 
the  license.  Drahe  v.  Wells,  11  Allen  (Mass.),  141.  It  is  revoked  by 
the  death  of  the  licenser  or  of  the  licensee.  Eggleston  v.  N.  Y.  R. 
R.,  35  Barb.  162. 

Where  a  license  has  been  revoked  after  the  expenditure  of  money 
by  the  licensee  and  contrary  to  the  terms  of  the  license,  the  cases  are 
not  agreed  as  to  the  remedy  of  the  licensee,  whether  it  is  an  action  at 
law  to  recover  for  the  breach  of  the  contract,  or  in  equity  for  specific 
performance.  Houston  v.  Laffee,  46  N.  H.  508.  But  equity  wiU  not 
allow  the  owner  of  the  land  to  avail  himself  of  improvements  made 
by  the  licensee,  without  restoring  the  licensee  to  as  good  a  situation  as 
he  stood  before.  Hazelton  v.  Putnam,  3  Chand.  (Wis.)  117  ;  Story's 
Eq.,  §  1237.  And  where,  by  such  revocation,  the  structure  erected  by 
the  licensee,  upon  the  licensor's  land,  becomes  personal  property,  as  in 
case  of  a  house  erected  under  the  license,  the  licensee  has  an  interest  in 
it,  and  a  right  to  remove  it  in  a  reasonable  time.  Barnes  v.  Barnes, 
6  Yt.  388  ;  Ashmun  v.  Williams,  8  Pick.  (Mass.)  402.  Whether  the 
licenser  can  compel  a  restoration  of  the  premises  to  their  former  state 
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depends  on  circumstances.  Prince  v.  Case,  10  Conn.  375  ;  post^  p.  212. 
The  licensee  is  not  responsible  for  any  acts  done  before  revocation,  and 
so  far  as  they  have  affected  the  land,  the  licenser  must  restore  it  at  his 
own  expense.  But  if  any  tiling  has  been  done  since  the  revocation,  the 
expense  of  removal  falls  on  the  licensee.  Stevens  v,  Stevens,  11  Mete. 
(Mass.)  251.  If  the  revocation  involves  any  removal  of  property  or 
restoration  of  the  previous  condition  of  the  premises,  the  licensee 
must  be  allowed  a  reasonable  time  before  he  can  be  treated  as  a  tres- 
passer. Lloyd  V.  Bellis,  37  E.  L.  &  E.  51:5.  As,  for  example,  a 
license  to  place  articles  on  the  land  of  another.  Mellor  v.  Watkins,  L. 
E.,  9  Q.  B.  400  (9  Eng.  344).  To  stack  timber  on  a  wharf.  Cornish 
V.  Stubhs,  L.  K,  5  C.  P.  334.  To  use  a  ditch.  Carter  v.  Page,  4 
Ired.  (No.  Car.)  L.  424.  The  licensee  is  entitled  to  some  evidence  of  the 
authority  of  the  person  who  forbids  him  to  exercise  his  privilege,  if  it 
is  not  the  licenser  in  person.  Thus,  where  a  husband  told  his  wife  to 
forbid  persons  hunting  on  his  land  during  his  absence,  and  she  ordered 
off  one  to  whom  he  had  given  a  license,  but  did  not  disclose  her  au- 
thority nor  did  he  know  it,  the  licensee  is  not  liable  as  a  trespasser. 
Kellogg  v.  Robinson,  32  Conn.  335. 

§  8.  Wlieii  irrevocable.  Where  a  license  is  coupled  with  an  inter- 
est, it  is  generally  irrevocable  {Snowden  v.  Wilas,  19  Ind.  10  ;  Miller 
V.  State,  39  Ind.  2^7 ;  Silshy  v.  Trotter,  29  N.  J.  Eq.  228) ;  or,  when 
necessary  to  the  enjoyment  or  possession  of  a  title  or  right  arising  under 
the  act  or  contract  of  the  person  who  creates  it  (  Watson  v.  King,  4 
Camp.  272  ;  Gaussen  v.  Morton,  10  B.  &  C.  731 ;  Beatie  v.  Butler,  21 
Mo.  313  ;  Mushett  v.  Rill,  5  Bing.  N.  C.  694 ;  Congreve  v.  Evetts,  10 
Exch.  298 ;  it  is  irrevocable,  as,  for  instance,  where  the  license  is 
directly  connected  with  the  title  to  personal  property,  which  the  licensee 
acquires  from  the  licenser  at  the  time  the  license  is  given.  Thus,  the 
seller  of  chattels  must  allow  the  purchaser  a  reasonable  time  to  remove 
them  after  sale,  and  cannot  within  that  time  forbid  the  purchaser  to 
enter  and  take  them.  Nettleton  v.  Sikes,  8  Mete.  (Mass.)  34  ;  Wood  v. 
Manley,  11  Ad.  &  E.  34 ;  Parsons  v.  Camp,  11  Conn.  525. 

Where  a  person  has  cut  hay  on  shares  and  stored  it  in  the  barn  on 
the  premises,  his  right  to  enter  and  remove  it  is  irrevocable.  White 
V.  Elwell,  48  Me.  360 ;  Long  v.  Buchanan,  27  Md.  502. 

So  of  a  license  to  cut  trees,  which  cannot  be  revoked  so  as  to  deprive 
the  licensee  of  wood  already  cut,  but  as  to  standing  wood  it  may.  Dralte 
y.  Wells,  11  Allen  (Mass.),  143;  Westcott  v.  Delano,  20  Wis.  514; 
Poffey  V.  HendeTsom,  17  Q.  B.  586.  In  Wood  v.  Leadhitter,  13  M.  & 
W.  843),  it  is  said  a  mere  license  is  revocable,  but  that  which  is  called 
a  license  is  often  something  more  than  a  Kcense  ;  it  often  comprises  or 
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is  connected  -with  a  grant,  and  then  the  party  who  has  given  it  cannot, 
in  general,  revoke  it  so  as  to  defeat  his  grant,  to  which  it  was  incident. 
Thomas  v,  Lovell,  Yaugh,  331.  A  Hceuse  coupled  with  an  interest  is 
where  the  party  obtaining  a  license  to  do  a  thing  also  acquires  the 
right  to  do  it ;  in  such  case  the  authority  conferred  is  not  merely  a  per- 
mission, it  amounts  to  a  grant,  and  it  may  be  assigned  to  a  third 
person.  2  Bouv.  Inst.  568;  Wood  v.  Leadhitter,  13  M.  &  W.  838. 
It  is  not  essential  that  the  interest  should  be  in  the  thing  to  which  the 
right  given  relates,  or  on  which  it  is  to  be  exercised.  All  that  is  neces- 
sary is  that  the  licenser  should  have  conferred,  or  that  the  licensee 
should  possess  some  estate  or  interest  which  depends  on  the  continu- 
ance of  the  license,  and  cannot  be  enjoyed  if  it  is  terminated.  It  is 
not  necessary  that  it  should  be  an  absolute  interest.  Boults  v. 
Mitchell,  15  Penn.  St.  371.  In  such  case,  however,  the  license  will 
stand  or  fall  with  the  interest  to  which  it  is  appurtenant.  Where  there 
is  a  license  by  parol  coupled  with  a  parol  grant  or  pretended  grant  of 
something  which  is  incapable  of  being  granted,  otherwise  than  by 
deed,  the  license  is  a  mere  license  and  is  not  incident  to  a  valid  grant 
and  is,  therefore,  revocable.  Wood  v.  LeadhiUer,  13  M.  &  W.  83T. 
"Where  the  licensee,  on  the  faith  of  the  license,  has  made  improvements 
on  his  own  land,  which  depend  for  their  enjoyment  on  rights  affecting 
land  of  the  licenser,  the  latter  cannot  revoke  the  license.  Raritan  Co. 
V.  Veghte,  21  N.  J.  Eq.  463.  If  the  act  licensed  is  to  be  done  on  the 
licensee's  land,  and  the  only  effect  of  it  is  to  impair  or  destroy  an 
easement  appurtenant  to  the  licensee's  land,  which  that,  as  the  domi- 
nant estate,  has  possessed  in  the  land  of  the  licensee,  as  the  servient 
estate,  the  license  is  irrevocable  when  executed.  Taylor  v.  Hampton, 
4  McCord's  (So.  Car.)  L.  96  ;  Corning  y.  Gould,  16  Wend.  531.  Thus, 
where  parol  permission  was  given  to  erect  buildings  which  would 
darken  ancient  windows  of  the  licenser,  he  cannot  revoke  his  li(;euse 
after  the  buildings  have  been  constructed  and  demand  their  demolition. 
Winter  v.  Brookioell,  8  East,  308.  So,  where  a  license  was  given  to 
erect  a  dam  which  restricted  the  licensee's  power  of  floAvage  {Horse 
V.  Cojpeland,  2  Gray  [Mass.],  302)  ;  or  to  lower  the  bank  of  a  stream 
and  put  in  a  weir,  the  effect  of  which  was  to  divert  the  water  from  the 
licensee's  mill  below.  Liggins  v.  Inge,  7  Bing.  682;  Addismi  v. 
Hack,  2  Gill  (Md.),  221.  But,  if  in  order  to  enjoy  the  license,  it  is 
necessary  to  exercise  a  right  of  easement  by  using  the  licenser's  land, 
the  license  is  irrevocable.  In  one  case  the  act  done  extinguishes  what 
the  licenser  had  prevaously  enjoyed  in  the  estate  of  another.  In  the 
other,  in  order  to  enjoy  the  license,  the  licensee  must  occupy  the  land 
of  the  licenser.  Morse  v.  Copelamd,  2  Gray  (Mass.),  302.  And  upon 
YoL.  YII.-27 
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the  decay  or  destruction  of  the  works  on  the  licensee's  land  it  would 
seem  that  the  easement  would  revive.  Dyer  v.  Sanford,  9  Mete. 
Mass.)  395  ;  ante,  pp.  202,  203,  204,  205. 

Where  an  attempt  is  made  to  set  up  an  irrevocable  license  the  intent 
of  the  parties  is  most  material.  It  must  appear  that  it  was  the  under- 
standing that  it  was  not  to  be  revoked.  It  should  also  be  shown  not 
only  that  the  mind  of  the  party  was  directed  to  the  particular  act 
which  he  sanctioned,  but  to  all  its  consequences,  for  if  these  are  inju- 
rious in  their  nature  and  such  as  were  not  originally  foreseen  or  con- 
templated, he  may  have  a  right  to  withdraw  an  assent  by  which  he 
would  otherwise  be  bound.  Bell  v.  Elliott,  5  Blackf.  (Ind.)  113; 
Bridges  v.  Blanchard,  1  A.  &  E.  536.  Almost  all  the  cases  of  irrevo- 
cable license  rest  upon  the  injustice  and  hardship  of  a  revocation,  and 
therefore  cannot  extend  to  cases  where  the  injustice  would  be  to  the 
licenser.  But  in  Hodgson  v.  Jeffries,  52  Ind.  334:,  a  license  to  dig  a 
ditch  which  would  discharge  the  drainage  of  the  licensee's  land,  over 
the  licenser's  land,  was  held  irrevocable,  though  unforeseen  damages 
resulted.  If  it  appears  that  the  parties  really  contemplated  a  strict 
legal  license,  no  court  of  law  or  equity  will  give  the  licensee  any 
greater  rights  whatever  he  may  have  done,  for  that  would  be  to  allow 
one  party  to  change  a  contract  without  the  consent  of  the  other.  Thus 
where  it  appeared  that  the  licenser  expressly  refused  to  give  any  gi-eater 
right  than  a  bare  license,  the  license  is  revocable,  though  it  may  involve 
the  licensee  in  great  loss.  Wood  v.  Edes,  2  Allen  (Mass.),  578.  "Where 
it  is  apparent  that  a  more  permanent  right  was  intended  and  the  failure 
to  execute  proper  deeds  was  through  ignorance  or  mistake,  and  not  by 
intention  ;  thus  where  a  parol  license  is  given  to  use  a  party  wall 
{Russell  V.  Huhhard,  59  111.  335) ;  or  to  rest  the  end  of  a  bridge  upon 
the  licensee's  land  {Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  102),  it 
must  be  presumed  that  a  permanent  right  was  contemplated  and  after 
part  performance,  a  court  of  equity  will  enforce  the  contract  according 
to  the  intention  of  the  parties,  if  the  performance  was  on  the  faith  of 
the  license  and  the  license  was  founded  on  a  good  consideration.  Ste- 
phens V,  Benson,  19  Ind.  367 ;  Rhodes  v.  Otis,  33  Ala.  578 ;  Wilson 
V.  Chalfant,  15  Ohio,  248. 

Where  a  license  has  been  given  to  enter  upon  the  licensee's  land 
and  do  acts  which  involve  the  expenditure  of  money  and  the  license 
becomes  executed  by  an  expenditure  under  it,  it  is  either  irrevocable 
{Cumberland  Valley  Railroad  v.  McLanahan,  59  Penn.  St.  23),  or 
cannot  be  revoked  without  remuneration,  on  the  ground  that  a  revoca- 
tion under  such  circumstances,  without  at  least  recompensing  the 
licensee  for  permanent  benefits  received  by  the  licenser,  would  be  un- 
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conscionable  and  work  a  fraud  {Miller  v.  Tohie,  41  N.  H.  86),  and 
such  expenditure  made  upon  the  faith  of  a  license  may  operate  as  an 
estoppel  which  will  prevent  a  revocation.  Lane  v.  Miller^  27  Ind.  53-i. 
Thus  a  license  to  flow  is  revocable  after  the  dam  is  built.  Cook  v. 
Fridgen^  45  Ga.  331 ;  12  Am.  Rep.  582.  So  of  a  license  to  use  a  party 
wall.  Russell  v.  Hulhard,  59  111.  335.  In  Stephens  v.  Benson,  19  Ind. 
367,  the  other  element  is  added  that  an  adequate  compensation  in 
damages  could  be  recovered  for  the  injury  done  by  such  revocation. 
The  doctrines  stated  in  this  section  are  adopted  by  the  courts  in  the 
cases  of  Rerick  v.  Kern,  14  S.  &.  E.  (Penn.)  267 ;  Thompson  v.  Mc- 
Elarney,  82  Penn.  St.  174;  RJwdes  v.  Otis,  33  Ala.  578  ;  Addison  v. 
Hack,  2  Gill  (Md.),  221 ;  Wilson  v.  Chalfant,  15  Ohio,  248  ;  Beatty  v. 
Gregory,  17  Iowa,  114 ;  Fuhr  v.  Dean,  26  Mo.  116  ;  Snowden  v.  Wilas, 
19  Ind.  14 ;  Cook  v.  Pridgen,  45  Ga.  331 ;  12  Am.  Eep.  582 ;  Rus- 
sell V.  Hubbard,  59  111.  335 ;  Bartlett  v.  Prescott,  41  N.  H.  493.  In 
other  States  the  soundness  of  these  decisions  is  denied,  as  we  have 
seen  in  the  preceding  §  7,  ante,  p.  205.  In  cases  of  irrevocable  licenses, 
grantees  of  the  lands  affected  are  bound  by  the  license,  if  they  took 
the  premises  with  notice.  P(9/»e  v.  Henry,  24  Yt.  560.  Whether 
possession  alone  is  notice,  is  doubtful,  and  would  probably  depend  on 
its  nature  and  the  surrounding  circumstances,  and  be  a  question  for 
the  jury.  Prince  v.  Case,  10  Conn.  375  ;  Pope  v.  Henry,  24  Yt.  560. 
§  9.  Executed  license  as  a  defense.  As  to  all  acts  which  would 
in  their  nature  have  been  trespasses,  if  not  licensed,  and  which  were 
committed  during  the  existence  of  the  license  and  before  its  revocation, 
the  license  is  a  complete  justification.  Cook  v.  Stearns,  11  Mass.  538 ; 
Jamieson  v.  Millemann,  3  Duer,  255  ;  Selden  v.  Delaware  Canal,  29 
]^.  Y.  634 ;  Owens  v.  Lewis,  46  Ind.  489;  15  Am.  Rep.  295;  New  Orleans 
Co.  V,  Moye,  39  Miss.  374.  Thus,  a  license  to  build  a  railroad  across 
land,  protects  those  who  enter  under  it  and  dig  up  the  ground.  Miller 
V,  Auburn  <&  Syracuse  Railroad,  6  Hill,  64.  A  license  to  enter  and 
remove  manm-e,  protects  the  person  licensed  in  such  entry.  Parsons  v. 
Camp,  11  Conn.  525.  It  extends  even  farther  and  protects  him  in  acts 
after  the  revocation.  Thus,  where  a  vessel  is  moored  to  a  wharf  under 
a  license,  the  revocation  cannot  make  unlawful  such  acts  as  are  necessary 
to  remove  her  to  some  other  place  of  safety.  Heaney  v.  Heeney,  2  Denio, 
625.  Where  the  license  was  to  cut  wood,  it  protected  the  licensee  in 
entering  after  revocation  and  removing  wood  already  cut.  Giles  v. 
Slmonds,  15  Gray  (Mass.),  441.  Where,  under  the  license,  the  licensee 
had  placed  chattels  upon  the  licenser's  land,  he  has  a  reasonable  time 
after  revocation  to  enter  and  remove  them.  Mellor  v.  Watkms,  L. 
R.,  9  Q.  B.  400  (9  Eng.  344) ;   Cornish  v.  Stubbs,  L.  R.,  5  C.  P.  334. 
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In  these  cases  the  subsequent  acts  are  a  necessary  part  of  what  has 
been  before  done,  and  the  justification  covers  both.  It  covers  all  acts 
done  before  revocation,  and  their  proper  and  necessary  consequences. 
If  the  licensee  diu'ing  his  enjoyment  has  erected  structures  on  or  dis- 
turbed the  land  of  the  licenser,  it  would  seem  he  owes  him  no  duty  to 
remove  such  structures  or  replace  the  ground.  If  he  has  erected  struc- 
tures upon  his  own  land,  the  licenser  has  no  concern  with  them,  and 
can  complain  of  them  only  so  far  as  they  cause  active  injury  to  his 
land,  as  by  flowage  or  by  obstructing  some  easement  which  still  belongs 
to  him.  Foot  V.  New  Haven  Co.,  23  Conn.  214 ;  Bridges  v.  Purcelly 
1  Dev.  &  B.  (No.  Car.)  492 ;  Clement  v.  Durgin,  5  Me.  9 ;  Woodbury 
V.  Farshlerj,  1 N.  H.  237 ;  ante,  p.  208. 

§  10.  Who  may  grant.  The  authority  upon  which  the  licensee  relies 
for  the  justification  of  his  acts  must  come  from  a  competent  source. 
Of  com'se  no  man  can  grant  an  authority  which  will  interfere  with 
the  rights  of  others.  The  test  would  seem  to  be  in  general  that  the 
acts  licensed  must  be  such  as  the  licenser  himself  could  rightfully  do. 
Thus,  a  license  given  by  the  owner  to  a  plank  road  company,  to  build 
a  road  across  a  lot,  has  no  force  if  he  has  before  leased  the  property. 
Brown  v.  Powell,  25  Penn.  St.  229.  The  lessee  of  part  of  a  house 
with  a  right  to  "  the  improvement  of  all  the  homestead  land,  cannot 
grant  a  license  to  a  stranger  to  pass  over  the  land  against  the  will  of 
the  lessor."  Richardson  v.  Richardson,  9  Gray  (Mass.),  213.  The 
tenant  has  a  right  of  way  to  whatever  extent  it  should  be  found 
needful  for  the  complete  enjoyment  of  the  leasehold  premises,  and  this 
includes,  of  course,  an  authority  to  grant  a  license  for  the  use  of  it  in 
common  with  himself  to  all  persons  whom  he  employs  or  supports  on 
the  premises,  or  who  have  any  lawful  occasion  to  resort  to  the  place  or 
hold  communication  with  any  persons  resident  there.  But  this  is  the 
limit  of  the  right,  and  he  cannot  enlarge  it  nor  confer  upon  others  any 
of  the  privileges  which  the  lease  secures  only  to  him,  nor  enlarge  a 
private  way  set  apart  and  appropriated  by  the  plaintiff  exclusively  to 
the  convenient  occupation  and  improvement  of  her  own  estate  into  a 
thoroughfare  for  strangers  or  adjoining  proprietors.  A  necessary  im- 
plication in  many  cases  confers  upon  a  man's  servants  and  the  members 
of  his  family  especially,  in  his  absence,  the  right  to  invite  upon  his 
premises  others  for  purposes  of  business,  but  such  implication  can- 
not extend  to  licenses  of  any  important  or  permanent  nature.  Thus, 
where  a  married  woman,  purchasing  furniture,  gave  an  agreement 
that  in  case  of  failure  to  pay  the  price  the  seller  miglit  enter  any  build- 
ing where  it  was,  forcibly  if  necessary,  and  retake  it,  it  was  held  that 
such  license  gave  the  seller  no  right  to  enter  her  husband's  premises, 
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he  not  having  ratified  the  agreement.  Nelson  v.  Ga/rey,  114  Mass. 
418.  A  wife  cannot  grant  a  valid  license  to  a  person  to  enter  upon 
her  husband's  lands,  or  into  his  house  or  buildings.  Vol.  3,  p.  654. 
Other  cases  where  the  right  of  a  party  is  too  small  to  support  a 
license  given  by  him,  are  those  of  persons  holding  easements.  Thus  a 
person  who  has  a  right  of  way  for  himself  cannot  license  his  servants 
to  use  it.  If  it  is  for  himself  and  his  servants,  his  license  to  a  stran- 
ger to  use  it  would  be  null  and  void.  If  it  is  a  limited  easement  as  to 
use  a  way  on  foot  he  cannot  hcense  another  to  use  it  with 
carriages.  Atkins  v.  Bordman^  2  Mete.  466;  Allan  v.  Gomme,  11 
Ad.  &  E.  759  ;  Bartlett  v.  Prescott,  41  N.  H.  493.  No  person  can 
grant  a  license  to  do  acts  upon  land  if  he  has  not  some  estate  in  the  land, 
such  as  a  fee,  a  tenancy,  or  an  easement.  A  person  who  is  liimself 
there  by  license  or  a  trespasser  can  give  no  right.  If  the  estate  of  the 
licenser  is  a  limited  one,  as  a  lease,  a  life  tenancy,  or  an  estate  upon 
condition,  he  cannot  give  any  license  which  will  protect  the  licensee 
after  such  estate  has  terminated. 

§  11.  Against  whom  enforced.  As  a  license  amounts  to  a  power 
or  authority  to  do  the  acts  licensed,  the  licensee  as  against  all  strangers 
has  all  the  rights  of  the  licenser  and  may  hold  them  responsible  for  any 
iaterf  erence  with  the  enjoyment  of  the  privilege  given  him  [Sawyer  v. 
Wilson^  61  Me.  529),  but  a  stranger  could  take  advantage  of  any  revo- 
cation as  a  defense  to  such  suit.  If  the  hcense  is  coupled  with  an  inter- 
est however,  it  gives  the  licensee  a  right  which  he  can  enforce  against 
the  licenser  as  well  as  against  every  one  else.  In  many  cases  where  a 
license  has  become  irrevocable  as  against  the  licensee  it  may  be  of  no 
force  as  against  his  grantee,  for  under  the  registry  laws  a  purchaser  with- 
out notice  is  protected.  Prince  Y.  Case,  10  Conn.  375;  Stephens  v. 
Benson,  19  Ind.  367.  What  would  be  notice  would  be  a  question  for 
the  jury  and  depend  on  the  circumstances  of  the  case.  Where  a  licensee 
had  built  a  house  on  the  faith  of  the  license  he  was  held  entitled  to 
protection  against  a  purchaser  who  had  no  notice  of  his  rights  except 
the  fact  that  the  licensee  was  in  possession.  Pope  v.  Henry,  24  Yt. 
560.  This  however  could  only  apply  to  licenses  where  the  enjoyment 
creates  a  visible  incumbrance  upon  the  property.  Prince  v.  Case,  10 
Conn.  375.  A  man  may  stand  by  operation  of  law  on  the  position  of 
licenser  without  his  knowledge  or  even  against  his  consent  as  where 
the  property  of  another  is  thrown  upon  his  land  by  the  forces  of 
nature.  Proctor  v.  Adams,  113  Mass.  376;  18  Am.  Kep.  500.  A  hcense 
may  also  be  indirectly  enforced  in  some  cases.  Thus  a  parol  license  may 
excuse  the  non-performance  of  a  contract  under  seal.  Longworthy  v. 
Smith,  2  Wend.  587  ;  Leavitt  v.  Savage,  16  Me.  72 ;  Franklin  Bis.  Co. 
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V.  Ilamill,  5  Md.  170  ;  Stickney  v.  Stickney,  21  N.  II.  61  ;  contra,  West 
V.  BlaTceway,  2  M.  &  G.  Y29.  So,  the  party  to  an  instrument  under  seal 
cannot  make  a  breach,  committed  bj  the  other  party  by  his  heense,  an 
excuse  for  his  own  refusal  to  perform.  French  v.  New,  20  Barb.  481 ; 
Jewell  V.  Blandford,  7  Dana  (Ky.),  472  ;  Smith  v.  Edmunds,  16  Yt. 
687;  ante,  p.  195,  §  1.  And  the  same  result  would  follow  if  he  has  without 
reservation  accepted  a  modified  performance  of  the  contract.  McComhs 
V.  McKennan,  2  Watts  &  S.  (Penn.)  216.  It  must,  however,  in  order 
to  be  a  defense,  be  pleaded.  Crahs  v.  Fetich,  7  Blackf.  (Ind.)  373 ; 
Snowden  v.  Wilas,  19  Ind.  10  ;  Chase  v.  Long,  44  Ind.  427.  Otherwise, 
evidence  of  a  license  will  only  avail  the  licensee  in  mitigation  of  dam- 
ages.    Hamilton  v.  Windolf,  36  Md.  301 ;  11  Am.  Eep.  491. 

§  12.  Extinguishment.  A  license,  as  we  have  seen,  ante,  p.  195, 
§  1,  bears  a  close  resemblance  in  the  mode  of  its  exercise  to  an  ease- 
ment, and  is  liable  to  be  extinguished  in  the  same  modes.  Beside  the 
termination  of  the  right  by  revocation,  express  or  implied  by  law,  the 
right  may  expire  by  its  own  limitation.  It  may  be  extinguished  by  a 
merger.  Thus,  where  a  license  is  given  to  use  a  way  to  reach  land  of  the 
licensee,  unity  of  title  will  extinguish  the  license.  So,  where  the  license 
is  to  enter  land  of  the  licenser  to  remove  personal  property  belonging  to 
the  licensee,  if  he  sells  the  chattels  to  the  licenser,  the  license  is  merged. 
In  such  case  it  might  also  be  extinguished  by  a  destruction  of  the  goods. 
So,  where  the  license  was  to  erect  a  dam  or  a  house  on  or  affecting  land 
of  the  licenser,  the  right  has  been  held  to  cease  with  the  decay  or  de- 
struction of  such  structure.  Wingard  v.  Tift,  24  Ga.  179  ;  Cowles 
V.  Kidder,  24  N.  H.  364 ;  ante,  pp.  202,  205.  It  would  be  extin- 
guished by  any  act  of  the  licensee  inconsistent  with  its  exercise.  Thus, 
if  having  a  license  of  way  he  erects  some  permanent  structure  or  bar- 
rier across  the  patli  upon  which  the  license  was  to  be  enjoyed,  it  would 
terminate  the  license.  It  would  also  be  extinguished  by  abandonment, 
where  the  licensee  failed  to  exercise  his  privilege  within  a  reasonable 
time.   Gihnore  v.  Wilbur,  12  Pick.  (Mass.)  120. 
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CHAPTER  XL. 

LIEN. 
ARTICLE  I. 

OF  LIEN    AS    A    DEFENSE. 

Section  1.  Definition  and  nature.  A  lien  is  the  right  to  hold 
possession  of  another's  property  for  the  satisfaction  of  some  charge 
upon  it.  It  is  founded  in  a  lawful  possession,  to  which  the  law  adds  a 
right  of  continuance  until  some  demand  arising  in  relation  to  that 
specific  property  is  satisfied.  Moss  v.  Towiisend,  1  Bulst.  20Y  ;  OaTces 
V.  Moore,  24  Me.  214;  Hamlett  v.  Tollman^  30  Ark.  505;  Mc- 
Caffrey V.  Wooden,  65  N.  Y.  (20  Sick)  459;  22  Am.  Rep.  644. 
The  lien  of  a  mechanic  or  manufacturer  is  a  simple  right  of 
retainer  personal  to  the  party  in  whom  it  exists,  and  not  assignable 
or  attachable  as  the  personal  property  or  a  chose  in  action  of  the  party 
entitled  to  it.  The  lien  in  such  cases  is  a  mere  passive  lien  or  right  of 
retainer,  and  gives  no  right  to  sell  or  transfer  the  property,  except  in 
the  form  and  by  the  proceedings  fixed  by  statute.  Lovett  v.  Brown, 
40  N.  H.  511;  Doane  v.  Russell,  3  Gray  (Mass.),  382;  Leg  v. 
Evans,  6  M.  &  W.  36;  Sullivan  v.  ParTc,  33  Me.  438;  Jones  v. 
Pearle,  1  Strange,  556 ;  Fox  v.  McGregor,  11  Barb.  41 ;  Case  v.  Fogg, 
46  Mo.  44 ;  Meany  v.  Head,  1  Mas.  (U.  S.)  319.  It  is  a  mere  inci- 
dent to  the  contract  under  which  the  lien  arises,  and  no  part  of  it,  when 
given  by  statute,  and  therefore  may  be  taken  away  by  subsequent  leg- 
islation. Frost  V.  Ilsley,  54  Me.  345  ;  Martin  v.  Hewitt,  44  Ala.  418. 
The  lien,  as  above  defined,  is  the  common-law  lien,  which  has  since  been 
extended  in  equity,  and  by  statute,  to  other  cases.  A  like  lien  may 
also  arise  by  the  contract  of  the  parties,  either  express  or  as  evidenced 
by  usage.  The  common-law  lien  covered  the  cases  of  tradesmen,  c  r- 
riers,  innkeepers,  farriers  and  mechanics  and  other  bailees,  and,  in 
another  class,  vendors,  salvors  and  persons  holding  property  by  virtue  of 
legal  process. 

Where  the  lien  is  one  given  for  labor  done  on  the  property,  it  must 
appear  that  the  workman  has  done  some  work  and  conferred  some 
additional  value  upon  the  property,  either  by  the  exertion  of  his  own 
skill,  or  by  some  instrument  in  his  possession.     Judson  v.  Eiheridge^ 
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1  C.  &  M.  743;  Sanderson  v.  Bell,  2  C.  &  M.  311.  Liens  have  been 
created  by  statute  in  favor  of  log-drivers,  mechanics,  builders  of  houses, 
mutual  insurance  companies,  judgment  creditors,  and  the  like.  Wlien 
created  by  common  law,  by  usage  or  by  express  contract,  they  cannot 
exist  without  possession  or  its  equivalent,  as  against  creditors  or  vendors 
of  the  general  owner.  The  lien  may  be  a  general  one  or  a  particular 
one.  The  former  is  a  claim  to  hold  the  j^roperty  for  all  indebtedness  of 
the  owner,  or  at  least  for  a  larger  sum  than  is  due  with  reference  to 
that  specific  property.  A  particular  lien  is  a  claim  oidy  for  what  is  due 
with  reference  to  the  property  held.  The  latter  is  good  against  every 
one.  The  former,  in  many  cases,  only  against  the  owner.  There  is 
also  an  equitable  lien  in  favor  of  the  vendor  of  real  estate  recognized  in 
England  and  in  some  of  our  States,  but  denied  in  others.  The  lien,  if 
arising  from  a  contract,  is  to  be  sustained  or  disallowed  and  to  be  defined 
according  to  the  law  of  the  place  of  such  contract.  Story  on  Confl.  of 
Laws,  267. 

Even  where  the  lien  does  not  arise  directly  from  contract,  but  from 
local  law,  as  in  case  of  an  attorney's  lien,  its  extent  will  be  determined 
in  another  jurisdiction  by  that  law.  Citizens'  Bank  v.  Culver,  54  JST. 
H.  327;  20  Am.  E,ep.  134,  For  a  further  discussion  of  the  general  prin- 
ciples of  lien,  see  Vol.  IV,  page  315,  chapter  XC,  Lien ;  Vol.  I,  page  65, 
§  3,  Lien;  page  273,  art.  XII,  Agents ;  page  453,  §  4,  Attorneys  ;  Vol.  II, 
page  60,  §  2,  Carriers  ;  page  161,  §  7,  Charter-party;  page  526,  §  6, 
Deposit ;  Vol.  Ill,  page  148,  Equity  ;  page  301,  §  14,  Factors ;  page  411, 
§  5,  Foreclosure ;  page  427,  title  V,  Foreclosure  of  Liens ;  Vol.  IV,  page 
9,  §§  1,  3,  Innkeepers;  Vol.  V,  page  24,  Officer;  page  321,  §10,  Kail- 
roads;  page  724,  art.  XIII,  page  684,  §  19,  Shipping ;  page  620,  §  7,  Sales. 

§  2.  When  a  lieu  operates  as  a  defense.  A  lien  while  it  continues 
in  force  gives  a  perfect  right  of  possession  against  all  the  world,  includ- 
ing the  general  owner.  It  is  a  defense  to  the  lien-holder  for  all  acts  done 
by  him  in  maintaining  his  possession  or  in  recovering  it,  if  he  has  been 
unlawfully  deprived  of  it.  If  his  possession  is  lost  by  fraud  or  force 
or  generally  against  his  will,  his  lien  is  not  gone.  Grinnell  v.  Cook,  3 
Hill,  493  ;  Wallace  v.  Woodgate,  K.  &  M.  193.  When  established  as 
valid  in  any  particular  case,  it  is  a  complete  defense  against  any  action 
of  trespass  or  replevin  brought  by  the  owner  {Coit  v.  Wapples,  1  Minn. 
134  ;  Doane  v.  Bussell,  3  Gray  [Mass.],  384)  ;  or  by  any  person  hold- 
ing a  subsequent  mortgage,  hen  or  other  incumbrance  to  which  he  is 
not  either  expressly  or  impliedly  a  party.  Gafford  v.  Stearns,  51  Ala. 
434. 

In  the  absence  of  any  license  to  do  so  from  the  owner,  the  holder  of 
the  lien  cannot,  in  general,  use  the  property.     Lawrence  v.  MaxweU^ 
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53  N.  T.  (8  Sick.)  19.  But  where  tlie  lien  arises  by  contract  and  the 
keeping  is  an  expense  to  him  and  the  use  is  not  injurious  to  the  property, 
he  may  use  the  property  as  the  owner  woukl,  but  it  will  be  at  his  own 
risk ;  for  instance,  he  may  milk  a  cow  or  ride  a  horse.  TJwmpson  v. 
Patrick.,  4  Watts  (Peun.),  41-±  ;  Bex  v.  Carding.,  1  Nev.  &  M.  35  ;  Coggs 
V.  Barnard,  2  Ld.  Kaym.  909.  If,  however,  the  lien  is  created  by  statute 
and  not  by  contract,  it  will  not  protect  him  in  using  the  property. 
Mores  v.  Conham,  Owen,  123.  Where  an  action  is  brought  against  him 
for  the  possession  of  the  goods  or  for  an  injury  to  them,  the  success  of 
his  defense  nnist  depend  first  on  the  vahdity  of  his  lien.  In  some  cases 
he  may  sustain  his  lien,  although  it  arises  from  the  act  or  contract  of  a 
w^rong-doer  and  not  the  true  owner.  Thus,  in  England  it  is  held  that 
an  innkeeper  can  retain  goods  under  his  hen,  even  as  agahist  the  true 
owner,  which  were  received  by  him  from  a  thief  or  a  tort-feasor,  upon 
the  ground  that  he  is  obliged  to  receive  any  person  who  applies  for 
lodging,  and  with  him  his  goods.  Yorke  v.  Grenaugh.,  2  Ld.  Raym. 
866  ;  Tkrefall  v.  BorwicTc,  L.  R,  9  Q.  B.  711 ;  S.  C,  10  id.  210 ; 
12  Eng.  689 ;  S.  C,  id.  266 ;  Blach  v.  Brennan,  5  Dana  (Ky.),  310 ; 
Manning  v.  Ilollenleck,  27  Wis.  202.  But  the  American  authorities 
in  general  do  not  admit  this  to  be  law.  Post,  p.  218,  §  3.  Where  the 
goods  were  obtained  by  false  pretenses  and  then  pledged,  the  pledgee 
held  them,  for  the  title  had  passed  to  the  pledgor.  Parker  \.  Patrick, 
5  T.  R.  175. 

The  lien  avails,  not  only  against  the  owner,  but  in  some  cases  agamst 
prior  incumbrancers  or  lien-holders.  Thus,  the  lien  of  a  carrier  prevails 
over  the  lien  of  the  vendor  and  consignor,  who  has  stopped  the  goods 
in  transitu.  Oppenhelm  v.  Russell,  3  B.  &  P.  42 ;  Pucker  v.  Dono- 
van, 13  Kans.  251;  19  Am.  Rep.  84.  But  it  must  appear  that  there  was 
the  consent,  express  or  hnplied,  of  such  prior  incumbrancer.  Such  lien 
may  also  be  attacked  as  founded  in  an  illegal  or  fraudulent  transaction. 
But  a  lien  acquired  under  an  illegal  contract  may  be  good  as  a  defense, 
if  the  contract  is  executed,  and  the  property  in  the  possession  of  the 
lien-holder,  for  the  parties  being  in  pari  deliGio,the  law  will  not  interfere. 
Scarf e  v.  Morgan,  4  Mees.  &  W.  270.  If  any  particular  formalities 
are  required  by  the  law  as  essential  to  the  validity  of  the  principal  con- 
tract, a  compliance  with  them  will  be  required  to  sustain  the  lien 
which  is  a  mere  incident.  When  the  lien  has  been  established  as  valid 
at  its  inception,  the  claimant  of  the  property  may  still  allege  that  the 
lien-holder  has  forfeited  or  abandoned  his  right,or  that  the  acts  committed 
were  not  within  the  authority  conferred  by  his  lien.  Other  frauds  do 
not  forfeit  the  lien.  Thus,  where  a  warehouseman  gave  false  receipts 
for  grain  not  stored,  he  did  not  forfeit  his  claim  for  what  was  actually 
Vol.  VIL— 27 
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in  his  possession.  Low  v.  Martin^  18  111.  286.  Mere  delay  in  taking 
proceedings  to  enforce  an  attorney's  lien  is  no  waiver  though  six  years 
expire.  Iliggins  v.  Scott,  2  Barn.  &,  Ad.  413.  A  mere  change  in 
the  form  of  the  indebtedness,  with  no  intention  to  give  up  the  lien  aa 
security  for  its  payment,  will  not  be  an  abandonment  of  the  lien.  Lewis 
V.  Star-he  (10  S.  &  M.),  18  Miss.  120 ;  Butts  v.  Cuthhertson,  6  Ga. 
166 ;  Muir  v.  Cross,  10  B.  Monr.  (Ky.)  277 ;  Olarh  v.  Draper,  19  N.  H. 
419.  Taking  other  security  is  not  ipso  facto  a  waiver.  Schanck  v. 
Arrowsmith,  9  K.  J.  Eq.  (1  Stockt.)  314.  If  the  lien-holder  is  induced  to 
give  up  his  possession  by  fraud  or  force,  he  does  not  lose  his  lien. 
Orinnell  v.  Cooh,  3  Hill,  493  ;  Manning  v.  LLollenheclc,  27  Wis.  202. 
And  as  against  the  general  owner,  he  may  retain  a  right  which  will  pro- 
tect him  in  reclaiming  the  goods,  though  he  may  have  voluntarily  parted 
with  them,  if  there  was  no  intention  to  waive  the  right.  McFarland  v. 
WJieeler,  26  Wend.  467  ;  Allen  v.  Spencer,  Edm.  Sel.  Cas.  (N.  Y.)  117 ; 
Spaulding  v.  Adams,  32  Me.  211.  Attaching  the  property  on  the  secured 
debt  is  not  in  itself  a  waiver.  Palmer  v.  Thicker,  45  Me.  316  ;  Danforth 
V.  Denny,  25  N.  H.  155.  See  below,  §  3.  If  the  lien-holder  purchases  the 
goods  from  the  general  owner  his  lien  merges,  but  if  the  sale  is  avoided 
for  fraud  or  any  other  reason,  the  right  of  lien  revives.  White  v. 
Gainer,  2  Bing.  23 ;  Lord  v.  Jones,  24  Me.  439.  Where  the  goods 
are  held  as  security  for  a  loan,  they  may  be  sold,  but  not  otherwise. 
Pothonier  v.  Dawson,  1  Holt,  383  ;  Walter  v.  Smith,  5  B.  &  Aid. 
439  ;  Wheeler  v.  Neiohould,  5  Duer,  29  ;  Parker  v.  Brancker,  22  Pick. 
(Mass.)  40,  A  delivery  of  a  part  of  the  goods  is  no  waiver  of  the  lien 
on  the  remainder.  Boggs  v.  Martin,  13  B.  Monr.  (Ky.)  239  ;  Part- 
ridge V.  Dartmouth  College,  5  N.  H.  286 ;  Miles  v.  Gorton,  2  C.  & 
M.  504 ;  Palmer  v.  ILand,  13  Johns.  434.  While  a  carrier  holds  goods 
on  his  lien,  his  liability  as  a  carrier  is  suspended.  2  Pars,  on  Cont.  207.* 
He  can  defend  his  possession  until  he  is  paid,  not  only  his  debt,  but  his 
necessary  expenses  in  the  preservation  of  the  property.  Story  on  Bailm., 
§  306a ;  Pickersgill  v.  Brown,  7  La.  Ann.  298 

§  3.  When  it  does  not  operate  as  a  defense.  The  claim  of  lien 
may  fail  for  want  of  authority  in  the  person  making  the  contract  under 
which  it  is  claimed.  Dauhigny  v.  Duval,  5  T.  R.  604 ;  Buxton  v. 
Baughan,  6  0.  P.  674.  Thus  it  was  held  that  a  mortgagor  of  horses 
could  not  so  intrust  them  to  a  stablekeeper  as  to  create  a  lien  valid 
against  the  mortgagee,  though  of  course  it  would  have  protected  the 
stablekeeper  against  any  one  claiming  under  any  other  title.  Sargent 
V.  Usher,  55  N.  H,  287 ;  20  Am.  Rep.  208.  So,  an  innkeeper  has  no 
lien  on  the  property  of  the  wife  under  a  contract  with  her  husband. 
Mcllvaine  v.  Hilton,  7  Hun  (N,  Y.),  594.     A  common  carrier  cannot 
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acquire  a  Hen  of  greater  extent  than  that  of  his  employer.  Gilson 
V.  Gioinn^  107  Mass.  126  ;  9  Am.  Rep.  13.  If  lie  receives  them 
without  the  consent,  express  or  implied,  of  the  owner,  as  from  a 
bailee,  he  cannot  hold  them  for  his  charges.  Robinson  v.  Baker^  5 
Cush.  (Mass.)  137;  Fitch  v.  Newhernj,  1  Doug.  (Mich.)  1.  Thus, 
neither  a  sub-contractor  nor  a  servant  could  impose  a  lien  upon 
property,  nor  can  they  claim  possession  of  it  under  any  lien  uuless 
it  is  one  expressly  given  to  them  by  statute.  Jacohs  v.  Kncqyp,  50  K, 
H.  71.  An  innkeeper  has  no  lien  as  against  the  true  owner  upon  goods 
in  the  possession  of  his  guest  which  are  owned  by  a  third  party,  iifiless 
there  be  charges  upon  the  specific  article  for  which  the  lien  is  claimed. 
Domestic  Sewing  Machine  Co.  v.  Watters,  50  Ga.  573.  Contra,  Man- 
ning V.  EoUenbecTc,  27  Wis.  202 ;  Snead  v.  WatUns,  1  C.  B.  (N.  S.) 
267.  If  the  person  who  relies  upon  the  lien  as  his  defense  fails  to 
establish  the  contract  under  which  it  arises,  he  is,  of  course,  defeated. 
As,  for  instance,  where  it  appears  that  he  holds  adversely.  Allen  v. 
Ogden,  1  Wash.  (U.  S.)  174.  He  must  connect  the  lien  with  the  par- 
ticular property  in  question.  A  banker  was  not  allowed  to  retain  goods 
deposited  with  him  as  a  gratuitous  bailee,  in  addition  to  the  securities 
actually  pledged  to  him.  Leese  v.  Martin,  L.  R  ,  1 7  Eq.  Cas.  221  (7 
Eng.  786) ;  Ncponset  Bank  v.  Leland,  5  Mete.  (Mass.)  259.  He  cannot 
sustain  his  lien  if  he  has  failed  to  perform  the  contract  on  which  it  rests. 
Hodgdon  v.  Waldron,  9  K.  H.  Q<d.  Nor  if  he  must  himself  set  up  and 
rely  upon  an  illegal  contract.  Fergnsson  v.  Norman,  5  Bing.  IST.  C.  76 ; 
Strong  v.  Hart,  6  B.  &,  C  160.  He  may  enforce  his  lien  by  an  authorized 
sale.  Jarvis  v.  Rogers,  15  Mass.  389  ;  Holly  v.  Huggeford,  8  Pick. 
(Mass.)  73 ;  Case  v.  Fogg,  46  Mo.  44 ;  Rodger s  v.  Grothe,  58  Penn. 
St.  414 ;  Whitloch  v.  Heard,  13  Ala.  776.  As  to  its  use,  See  ^ol.  4, 
p.  328.  A  bailee  wlio  is  employed  to  run  timber  to  market,  and  who 
wrongfully  sells  it  on  the  way,  can  claim  no  lien  against  the  owner  for 
his  hire  and  expenses.  Havisv.  Bigler,  62  Penn.  St.  242  ;  1  Am.  Rep. 
393.  Even  if  the  keeping  is  attended  with  expense  he  cannot  justify 
a  sale,  except  under  the  forms  provided  by  statute.  Hunt  v.  Haskell, 
24  Me.  339  ;  Chase  v.  Westmore,  5  M.  &  S.  185  ;  Fox  v.  McGregor,  11 
Barb.  41 ;  Lecky  v.  McDermott,  8  S.  &  R.  500 ;  Crumbacker  v.  Tucker^ 
4  Eng.  (Ark.)  365.  The  holder  of  the  lien  will  be  liable  for  any  improper 
or  wrongful  use  of  the  property.  Thus,  where  stock  is  transferred  to 
him  as  collateral,  he  cannot  transfer  it  in  j)ayment  of  or  in  pledge  for  his 
own  debt.  Fay  v.  Gray,  124  Mass.  500 ;  Graham  v.  Dyster,  6  M.  & 
S.  1.  His  lien  will  not  protect  an  innkeeper  in  an  attempt  to  detain 
the  person  of  his  guest  {Sunholf  v.  Alford,  3  M.  &  W.  248  ;  S.  C,  1 II. 
&  H.  13) ;  nor  has  he  any  right  to  the  clothes  on  the  person  of  such  guest 
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as  security.  Bumpus  v.  Maynard,  38  Barb.  626.  If  a  carrier  carry 
goods  to  a  wrong  place,  it  is  a  wrongful  act  and  lie  can  assert  no  lien. 
Bernal  v.  Pym^  1  Gale,  17.  Except  in  certain  cases  of  statute  lien 
the  person  justifying  under  the  lien  must  prove  that  the  possession  of 
the  goods  was  delivered  to  him.  Grant  v.  Whitwell,  9  Iowa,  152; 
Beall  V.  White^  94  TJ.  S.  382.  If  he  acquired  such  possession  at  a  later 
time  for  any  other  purpose,  or  by  wrong  or  misrepresentation,  he  can- 
not hold  it.  Madden  v.  Kempster,  1  Camp.  12  ;  Lempriere  v.  Pasley, 
2  T.  E.  485  ;  Bruoe  v.  Wait,  3  M.  &  W.  15 ;  Bank  of  Rooheder  v. 
Jones,  4  N.  Y.  497.  Where  tlie  contract  under  which  they  came  into 
his  possession  is  inconsistent  with  his  lien,  he  can  claim  none.  Taylor 
V.  Robinson,  8  Taunt.  648;  Gi^ay  v.  Wilson,  9  Watts  (Penn.),  512; 
Randel  v.  Brown,  2  How.  (U.  S.)  406  ;  Trust  v.  Pirsson,  1  Hilt.  (N. 
Y.)  292.  Though  it  is  proved  that  the  lien  once  had  a  valid  existence, 
it  may  have  been  lost  or  may  have  terminated  and  be  no  longer  a  de- 
fense. The  ordinary  termination  would  be  the  payment  of  the  claim 
{Kennedy  v.  Jon£s,  67  Me.  538),  or  performance  of  the  duty  which  it 
secures.  But  a  tender  of  performance  is  enough  to  put  the  holder  of  the 
property  in  the  wrong  and  make  him  liable  for  a  conversion.  Parks 
V.  Ilall,  2  Pick.  (Mass.)  206  ;    Walter  v.  Smith,  5  B.  &  Aid.  439. 

A  person  may  waive  his  lien  or  estop  himself  from  setting  it  up,  by 
any  conduct  inconsistent  with  its  existence.  He  cannot  hold  the  prop- 
erty for  any  other  claim.  If  he  refuses  to  deliver  the  property  with- 
out settling  up  his  lien.  Dows  Y.Morewoodj  10  Barb.  183  ;  Thatcher 
V.  Harlan,  2  Houst.  (Del.)  178 ;  Ilanna  v.  Phelps,  7  Ind.  21.  If  he 
claims  to  retain  it  on  other  grounds  {Mexal  v.  Dearborn,  12  Gray,  336 ; 
Boardman  v.  Sill^  1  Camp.  410 ;  Winter  v.  Coit,  7  N.  Y.  288),  or  for 
a  larger  sum  than  is  due,  as  for  a  general  balance  when  his  lien  is  for 
a  particidar  debt  {Scarf e  v.  Morgan,  4  Mees.  &  W.  270  ;  S.  C,  1  H.  & 
H.  292  ;  Jones  v.  Tarleton,  9  Mees.  &  W.  675),  or  for  expenses  of  keep- 
ing when  he  is  only  holding  it  to  secure  his  claim  {British  Empire 
Shipping  Co.  v.  Somes,  1  E.  B.  &  E.  353 ;  S.  C,  8  H.  L.  Cas.  337 ; 
Crommelin  v.  JSf.  Y.  Railroad,  10  Bosw.  77 ;  S.  C,  1  Abb.Ct.  App.  472), 
he  will  be  held  to  defend  on  that  ground  alone.  So,  if  he  claims  to 
retain  the  goods  upon  two  liens,  he  must  establish  both.  Kerford  v. 
Mondell,  28  L.  J.  Exch.  303.  Where  the  lien-holder  gives  credit  or 
takes  a  promissory  note  in  payment  of  the  sum  due  him  {Raitt  v. 
Mitchell,  4  Camp.  146 ;  Button  v.  JV.  K  Ins.  Co.,  29  N.  H.  153 ;  Biitch- 
ins  V.  Olcutt,  4  Vt.  549  ;  Riddle  v.  Varnum,  20  Pick.  (Mass.)  280 ;  Mo- 
Ewan  V.  Smith,  2  II.  L.  Cas.  309  ;  S.  W.  Freight  Co.  v.  Stanard,  44  Mo. 
71 ;  Milliken  v.  Warren,  57  Me.  46  ;  East  v.  Ferguson,  59  Ind.  169), 
or  takes  other  and  distinct  security,  though  it  afterward  proves  worth- 
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less  {Johnston  v.  Union  Bank,  37  Miss.  526 ;  Ilewison  v.  Guthrie,  2 
Bing.  N.  C.  755),  or  enters  into  any  special  contract  inconsistent  with 
the  existence  of  the  lien  {Pickett  v.  Bullock,  52  N.  II.  354;  Spartali 
V.  Benecke,  10  C.  B,  212),  or  makes  an  affidavit  in  getting  an  order  of 
attachment  that  he  has  no  lien  (  Wingard  v.  Banning,  39  Cal,  5i3), 
or  in  general  attaches  the  goods  for  the  debt,  or  seizes  and  sells  them  on 
execution,  he  loses  his  lien.  Jacobs  v.  Latour,  5  Bing.  130 ;  S.  C,  2 
M.  &  P.  204 ;  Outcalt  v.  Burling,  25  N.  J.  Law,  443 ;  I^vans  v.  Warren, 
122  Mass.  303. 

The  lien-holder  may  lose  his  lien  by  a  failure  to  seasonably  take  the 
steps  which  the  statute  requires  for  its  preservation.  Bryant  v.  Warren, 
51  ]Sr.  H.  213.  Where  the  creditor  has  a  lien  upon  two  funds  or  parcels 
of  property,  and  he  acts  in  such  a  manner  as  to  lose  his  right  upon  one, 
with  full  knowledge  that  his  debt  cannot  be  satisfied  out  of  the  other, 
without  injury  to  the  interest  of  third  persons  who  liave  claims  upon 
the  second  fund,  he  will  in  equity  be  held  to  have  forfeited  his  right  to 
the  second,  as  against  them,  by  the  abandonment  of  the  first.  2  Lead. 
Cases  in  Eq.  271.  But  tliis  is  only  so  where  his  right  to  resort  to  both 
funds  is  clear  and  undisputed,  and  his  remedy  is  reasonably  prompt  and 
efficient,  and  not  where  the  claim  abandoned  is  a  doubtful  or  disputed 
one.  Kidder  v.  Page,  48  N.  H.  382 ;  Brinkerhoffx.  Marvin,  5  Johns. 
Ch.  320.  An  attorney  cannot  set  up  his  lien  upon  papers  acquired  by 
him  in  a  suit  as  against  the  right  of  other  parties  in  the  cause  to  have 
them  produced.    \ale  v.  O^pert,  L.  E.,  10  Ch.  App.  340  (12  Eng.  748). 

§  4.  Who  may  interpose  the  defense.  Any  person  against  whom 
an  action  is  brought,  in  which  either  the  possession  of  the  property,  or 
damages  for  its  use,  or  for  injury  to  it,  are  claimed,  may  set  up  the  de- 
fense of  lien,  provided  he  is  either  a  party  to  the  contract,  a  servant  or 
agent  of  such  party,  or  an  assignee  of  his  rights.  The  party  claiming  a 
lien  may  intrust  his  possession  to  others  to  hold  the  goods  for  him  as 
to  an  agent  or  warehouseman.  JJrquhart  v.  Mclvei',  4  Johns.  103 ; 
Clemson  v.  Davidson,  5  Binn  (Penn.),  392 ;  Donald  v.  Suckling,  L. 
R.,  1  Q.  B.  585 ;  Holbrook  v.  Wight,  24  Wend.  169 ;  Kollock  v.  Jack- 
son, 5  Ga.  153.  And  for  them  the  lien  will  be  as  good  a  defense  as  for 
their  principal.  The  lien  is  not  assignable  as  a  separate  right,  but  only 
with  the  debt  as  an  incident  to  it.  Buckner  v.  Mcllroy,  Vol.  4, 
p.  327.  If  the  assignee  has  the  property,  and  holds  the  debt  as  secured 
by  it,  he  stands  as  well  as  the  original  lien-holder.  Nash  v.  Mosher, 
]9  Wend.  431 ;  Macomler  v.  Parker,  14  Pick.  (Mass.)  497.  The  lien 
cannot  be  set  up  by  a  wrong-doer,  for  instance,  one  who  has  got  pos- 
session of  them  from  the  workman  and  refuses  to  deliver  them,  as  a 
defense  against  a  claim  by  the  general  owner.     Bradley  v.  Spofford^  23 
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N.  H.  444.  That  a  person  is  a  creditor  of  the  owner,  gives  him  no 
right  to  retain  them.  Allen  v.  Megguire,  15  Mass.  490.  A  mere  vol- 
unteer, under  no  obligation  of  the  law,  who  accepts  the  temporary  cus- 
tody of  goods,  without  any  agreement  upon  the  subject,  has  no  lien  for 
care  or  trouble.  Rinara  v.  Ghio,  3  E.  D.  Smith,  264.  But  where  one, 
who  has  fraudulently  obtained  goods,  pledges  them  or  in  any  other  way 
gives  a  lien  upon  them,  the  lien-liolder  may  hold,  for  the  title  was  in 
the  pledgor.  Parker  v.  Patrick,  5  T.  R.  175.  If  there  has  been  a  sale 
under  the  lien,  or  an  attempt  to  foreclose  it,  the  question  of  the  validity 
of  the  lien,  and  of  the  proceedings  under  it,  may  arise  between  new 
parties.  If  these  proceedings  have  been  regular,  and  their  regularity  is 
usually  to  be  determined  by  reference  to  statute  law,  the  general  owner 
has  lost  all  claim  upon  the  property,  and  any  subsequent  purchaser  can 
defend  against  him. 

§  5.  How  interposed.  At  common  law  the  defense  of  lien  must  be 
specially  pleaded  in  the  action  of  detinue.  Phillips  v.  Pohinson,  4 
Bing.  111.  But  in  trespass  evidence  of  a  lien  could  be  offered  under  the 
general  issue  {Richards  v.  Symons,  15  Law  J.  35) ;  or  under  a  special 
plea  denying  title.  Richards  v.  Symon,  8  Q.  B.  90.  Under  the  Codes 
it  would  seem  to  be  necessary  to  set  out  the  title  which  the  defendant 
claimed  in  full,  and  thus  give  the  plaintiff  notice  of  the  real  defense  to 
be  set  up,  and  also  place  upon  the  records  of  the  court  the  real  issues 
•\ried  in  the  case.  But  where  the  ground  of  defense  is  not  directly  the 
lien,  but  some  title  created  under  it,  this  would  not  be  necessary.  Thus, 
if  there  had  been  a  sale  under  the  lien  and  the  general  owner  attempts 
to  recover  the  goods  or  damages  from  the  immediate  or  subsequent 
purchasers,  it  would  be  enough  for  the  defendant  to  plead  title  gener- 
ally, as  in  such  case  the  lien  has  become  an  executed  right,  as  a  mortgage 
after  a  foreclosure  is  equivalent  to  a  deed. 
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CHAPTEE  XLI. 

LIMITATIONS,  STATUTE  OF. 
ARTICLE  I 

OF   THE    STATUTE    IN    GENERAL. 

Section  1.  Definition  and  nature.  There  can  be  no  doubt  that 
parties  may  by  their  contract  limit  tlie  time  within  which  an  action  shall 
be  commenced  in  reference  to  it.  Thus,  if  parties  by  their  contract 
agree  that  no  suit  shall  be  sustained  thereon  unless  commenced  within 
six  months  after  the  cause  of  action  shall  accrue,  such  stipulation  will 
be  binding  on  them  ;  and  no  action  can  be  maintained  on  the  contract 
unless  commenced  within  the  period  therein  limited.  Norih-^oe stern 
Ins.  Co.  V.  Phmnix  Oil,  etc.,  Co.,  31  Penn.  St.  448.  See,  also,  Wilson  v. 
^tna  Ins.  Co.,  27  Yt.  99  ;  Crayv.  Hartford  Fire  Ins.  Co.,  1  Blatch£ 
(C.  C.)  280  ;  Amesbury  v.  Bowditch  Mutual  Fire  Ins.  Co.,  6  Gray,  596  ; 
Ketchum  V.  Protection  Fire  Ins.  Co.,  1  Allen  (N.  B.),  136.  The  par- 
ties to  a  contract  may  provide  by  express  stipulation  for  a  shorter  lim- 
itation to  actions  thereon  than  that  fixed  by  the  general  law.  Wilkinson 
V.  First  National  Fire  Ins.  Co.,  72  N.  Y.  (27  Sick.)  499.  The  statute 
does  not  run  after  an  adjudication  in  bankruptcy  against  the  claim  o^ 
a  creditor  of  the  bankrupt,  which  was  not  baiTed  by  the  statute  at 
that  time.  Von  Sachs  v.  Kritz,  72  N.  Y.  (27  Sick.)  548.  But  see 
contra,  French  v.  Lafayette  Ins.Co.,  5  McLean  (C.  C),  461.  And  even 
at  common  law,  great  delay  in  instituting  proceedings  might,  unless 
explained,  furnish  the  jury  with  grounds  for  presuming  that  the  claim 
had  been  satisfied.  Boardman  v.  DeForest,  5  Conn.  2 ;  Rogers  v. 
Judd,  5  Yt.  236;  2  Chit,  on  Cont.  (11th  Am.  ed.)  1214.  There  was 
not,  however,  at  common  law,  any  fixed  or  stated  time  within  which 
an  action  must  be  brought  (  Williams  \.  Jones,  13  East,  449;  Perham 
V.  Raynal,  2  Bing.  306  ;  People  v.  Gilbert,  18  Johns.  228) ;  and  limit- 
ations are  now  created  by  and  derive  their  authority  entirely  from  stat- 
ute. Id.;  Cray  v.  Hartford  Fire  Ins.  Co.,  1  Blatchf.  (C.  C.)  280.  It 
was  not  until  the  twenty-first  year  of  the  reign  of  James  I  (1623),  that 
any  limitation  of  actions  founded  upon  contract  was  provided  for  in 
England  by  a  positive  enactment.  In  that  year  the  statute  of  21  James 
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I,  c.  16,  was  enacted,  providing  that  such  actions  should  be  brought 
w.ithin  six  yeai's  after  the  cause  of  action  had  accrued,  "  and  not  after," 
This  statute,  with  some  modifications,  has  been  generally  re-enacted  in 
the  States  of  the  Union  in  which  the  principles  of  the  common  law 
prevail,  and  forms  the  basis  of  most  of  the  existing  provisions  on  the 
subject  in  the  several  States.  See  1  Wait's  Pr.  49.  Indeed,  all  the 
American  acts  appear  to  have  followed  the  statute  of  James  I,  and 
where  any  difference  is  apparent,  it  is  generally  verbal,  and  not  substan- 
tial. The  same  object  appears  to  have  been  sought  in  all,  namely,  the 
repose  of  society.     See  Cooky.  Wood,  1  McCord  (So.  Car.),  13[\ 

The  statute  of  James,  in  respect  to  personal  actions,  was  pronounced 
to  be  one  of  the  best  of  statutes.  Lord  Holt,  in  Green  v.  Rivet,  7 
Mod.  12.  One  of  its  leading  objects  was,  that  the  action  should  be 
brought  to  trial  at  a  period  of  time  when  the  defendant  could  be  pre- 
pared with  his  witnesses  to  meet  the  charge,  which  would  not  be  the 
case  if  the  action  might  be  postponed  to  an  indefinite  period.  Battley 
v.  Faulkner,  3  B.  &  Aid.  292.  Or,  in  more  general  terms,  the  statute 
of  limitations  was  intended  for  the  relief  and  cpiiet  of  defendants,  and 
to  prevent  persons  from  being  harassed,  at  a  distant  period  of  time 
after  the  commission  of  the  injury  complained  of.  Id.  293.  And 
see  Rhodes  v.  Smethurst,  6  M.  &  W.  351,  356.  "Withholding  merely 
the  remedy,  after  the  lapse  of  an  appointed  time,  for  reasons  of  private 
justice  and  public  policy,  a  statute  of  limitation  is  not  to  be  deemed  a 
violation  of  the  sacredness  of  private  rights.  Jones  v.  Jones,  8  Ala. 
262  ;  Ogden  v.  Saunders,  12  Wheat.  349  ;  Waliermire  v.  Westover, 
14  N.  Y.  (4  Kern.)  16.  It  is  a  shield  and  not  a  weapon  of  offense,  and 
so  is  ineffectual  where  a  party  seeks  affirmative  relief  based  upon  alle- 
gations of  payment.  Johnson  v.  Albany,  etc.,  R.  R.  Co.,  54  N.  Y. 
(9  Sick.)  416 ;  S.  C,  13  Am.  Rep.  607.  So  considered,  statutes  of  lim- 
itations have,  of  late  years,  been  more  favorably  regarded  than  formerly 
by  the  courts,  both  in  England  and  in  this  country.  See  ^PQlunyY. 
Silliman,  3  Pet.  (U.  S.)  270.  No  mere  lapse  of  time  after  the  com- 
mencement of  an  action  at  law  will  bar  the  action  under  the  statute  of 
limitations ;  the  statute  can  in  no  case  furnish  a  defense,  unless  the 
action  was  barred  before  its  commencement.  Evans  v.  Cleveland,  72 
N.  Y.  (27  Sick.)  486.  So  no  mere  lapse  of  time  will  absolutely  defeat 
an  application  for  the  continuance  of  such  an  action  in  the  name  of  a 
representative  of  a  deceased  party.  Id.  Where  courts  of  equity  have 
concurrent  jurisdiction  with  courts  of  law,  and  a  party  proceeds  in 
equity,  if  he  is  barred  at  law  he  will  be  barred  in  equity ;  and  although 
the  statute  of  limitations  does  not,  in  terms,  apply  to  courts  of  equity, 
yet,  by  analogy,  equity  will  act  upon  the  statute,  and  refuse  relief  when 
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the  bar  is  complete  at  law  Sloan  v.  Graham,  85  111.  26  ;  Vol.  3,  pp, 
197,  198. 

§  2.  Its  construction.  Statutes  of  limitations  are  now  quite  gener- 
ally looked  upon  as  statutes  of  repose.  Bell  v.  Mor?'ison,  1  Pet.  (U. 
S.)  360 ;  United  States  v.  Wiley,  11  Wall.  508,  513  ;  Spring  v.  Grai/, 
5  Mas.  (C.  C.)  523  ;  Fhillij?  v.  Pope,  10  B.  Monr.  (Ky.)  163 ;  Mc- 
Carthy V.  White,  21  Cal.  495 ;  Dickenson  v.  McCamy,  5  Ga.  486. 
They  rest  upon  sound  policy,  and  tend  to  the  peace  and  welfare  of  society 
{WGluny  V.  Silliman,  3  Pet.  [U.  S.]  270) ;  and  they  are  to  be  deemed 
just  as  essential  to  the  general  welfare  and  the  wholesome  administra- 
tion of  justice  as  statutes  upon  any  other  subject,  and  are  therefore  to  be 
construed  with  the  same  favor  to  effect  the  legislative  intent  {Gau- 
tier  V.  Franklin,  1  Tex.  732  ;  Gorman  v.  Judge  of  Neioaygo  Circuit, 
27  Mich.  138) ;  in  other  words,  they  are  not  to  be  evaded  by  construc- 
tion. Roberts  v.  Pilloio,  Hempst.  624 ;  United  States  v.  Wilder,  13 
Wall.  251.  If  the  language  of  the  statute  is  clear  and  free  from  am- 
biguity, it  should  be  applied  by  the  courts,  according  to  what  is  ex- 
pressed, although  the  consequences  in  the  particular  case  may  appear 
harsh.  Arrowsmith  v.  Durell,  21  La.  Anu;  295  ;  Fisher  v.  Ham- 
den,  Paine  (C.  C),  61.  It  has  however  been  held,  that  while  it  is  the 
duty  of  the  courts  to  enforce  statutes  of  limitations,  they  are  not  bound 
to  give  them  that  construction  which  will  operate  more  prejudicially  to 
those  whose  remedies  and  rights  are  to  be  forfeited  by  them,  but  rather 
in  favor  of  the  right  which  in  all  such  cases  is  imperiled.  Elder  v. 
Bradley,  2  Sneed  (Tenn.),  247.  So,  it  is  said  to  be  a  well-established 
doctrine  in  the  construction  of  statutes  of  limitation,  that  cases  within 
the  reason  but  not  within  the  words  of  the  statute  are  not  barred,  but 
may  be  considered  as  omitted  cases,  which  the  legislature  have  not 
deemed  proper  to  limit  {Smith  v.  Lochwood,  7  Wend.  241  ;  Bass  v. 
Bass,  6  Pick.  362 ;  Jordan  v.  Rohinson,  15  Me.  167  ;  Keith  v.  Estill, 
9  Port.  [Ala.]  669  ;  Garland  v.  Scott,  15  La.  Ann.  143  ;  Bedell  v. 
Janney,  4  Gilm.  [111.]  193) ;  and  it  is  claimed  that  this  doctrine  is  not 
at  war  with  that  so  frequently  held  in  the  books,  that  the  statute  is  to 
be  liberally  expounded.  That  liberality  of  exposition  is  to  be  found, 
not  in  extending  the  statutes  to  cases  not  clearly  within  its  provisions, 
but  in  refusing  to  withdraw  from  its  operation,  such  as  it  manifestly 
does  embrace.  Id.  And  see  Jacobs  v.  United  States,  1  Brock.  (C.  C.) 
523 ;  Kirhman  v.  Hamilton,  6  Pet.  (U.  S.)  20 ;  Hazell  v.  Shelby,  11 
111.  9. 

The  courts  of  the  United  States,  in  the  absence  of  legislation  on  the 
subject  by  congress,  recognize  the  statutes  of  limitations  of  the  sev- 
eral States,  and  give  them  the  same  construction  and  effect  which  are 
YoL.  YIL— 29 
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given  by  the  State  tribunals.  They  are  a  rule  of  decision  under  the 
thirty-fourtli  section  of  the  Judiciary  Act  of  1789.  U.  S.  Rev.  Stat., 
§  721 ;  McCluny  v.  Silliman,  3  Pet.  (U.  S.)  270 ;  Hanger  y.  Ahhott,  6 
Wall.  532 ;  Brown  v.  Eiatt,  1  Dill.  (C.  C.)  372 ;  Leffingwell  v.  War- 
ren, 2  Black  (U.  S.),  599  ;  Derby  v.  Jacques,  1  Cliff.  (C.  C.)  425,  439. 
But  had  there  been  no  such  act  of  congress,  the  reason  of  the  statutes, 
and  the  obvious  justice  of  giving  them  due  application,  as  well  as  con- 
sistency of  adjudication,  and  the  right  of  each  State  to  prescribe  the 
conditions  and  limitations  of  the  liabilities  of  its  citizens,  all  forbid  that  a 
plaintiff  should  be  legally  entitled  to  recover  in  the  Federal  court  against 
one  whose  defense  is  perfect  in  the  State  tribunals.  In  re  Cornwall,  9 
Blatchf.  (C.  C.)  114, 128.  Therefore,  in  accordance  with  a  steady  course 
of  decision  for  many  years,  the  Federal  judiciary  feels  it  to  be  an  in- 
cumbent duty  carefully  to  examine  and  ascertain  if  there  be  a  settled 
construction  by  the  State  courts  of  the  statutes  of  the  respective  States, 
where  they  are  exclusively  in  force  ;  and  to  abide  by,  and  follow  such 
construction,  when  found  to  be  settled.  Bank  of  United  States  v. 
Daniel,  12  Pet.  (U.  S.)  32,  53  ;  Harpending  v.  Dutch  Church,  16  id, 
455  ;  Blanchard  v.  Sj>rague,  I  Cliff'.  (C.  C.)  288.  And  if  the  highest 
judicial  tribunal  of  a  State  adopt  new  views  as  to  the  proper  construc- 
tion of  such  a  statute,  and  reverse  its  former  decisions,  the  Federal  tri- 
bunal will  follow  the  latest  settled  adjudications.  Green  v.  McNeil,  6 
Pet.  (U.  S.)  291 ;  Leffingwell  v.  Warren,  2  Black  (U.  S.),  599. 

§  3.  Its  operation  and  effect.  The  difference  between  the  statutes 
of  limitation,  as  they  are  known  to  courts  of  common  law,  and  the  civil 
law  doctrine  of  prescription  consists  in  this  :  that  the  latter  confers  a 
right,  while  the  former  merely  takes  away  a  remedy.  Billings  v.  Ball, 
7  Cal.  1.  The  old  English  statutes  of  limitation  barred  the  remedy 
only,  not  the  right  {Biggins  v.  Scott,  2  B.  &  Ad.  413) ;  but  the  modern 
statutes  cut  off  the  right  as  well  as  the  remedy.  DeBeauvoir  v.  Owen, 
5  Exch.  166  ;  Dundee  Harhour  v.  Dougall,  1  Macq.  H.  L.  Cas.  317. 
In  this  country,  statutes  of  limitation  are  not  generally  considered  as 
impairing  vested  rights,  or  the  obligation  of  contracts.  They  are  de- 
signed to  affect  the  remedy,  and  not  the  right  or  contract.  Wilcox  r. 
Williams,  5  Nev.  206  ;  Harding  v.  Butts,  18  111.  502  ;  Bentinch  v. 
Franklin,  38  Tex.  458  ;  Sichel  v.  Carrillo,  42  Cal.  493  ;  McCagg 
V.  Heacock,  42  111.  153 ;  Pratt  v.  Huggins,  29  Barb.  277 ;  Jones  v. 
Merchants'  Bank,  4  Robt.  (N.Y.)  221 ;  Wiswell  v.  Baxter,  20  Wis.  680; 
Knox  V.  Gallighan,  21  id.  470  ;  Johnson\.  Albany,  etc.,  B.  B.  Co.,  54 
JS".  Y.  (9  Sick.)  416  ;  S.  C,  13  Am.  Rep.  607.  They  are  frequently 
denominated  statutes  of  repose,  because  the  law,  for  the  purpose  of  pre- 
venting litigation,  has  wisely  determined  that  there  should  be  some  period 
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fixed,  beyond  -which  a  party  ought  not  to  be  allowed  to  assert  stale  de- 
mands, and  that  the  presumption  of  payment  or  of  title  ought  to  arise 
after  he  had  neglected  to  assert  his  right  for  a  certain  length  of  time. 
Billings  v.  Hall,  7  Cal.  1 ;  Weed  v.  Bislio]),  7  Conn.  12S  ;  Gosjjel 
Society  v.  Wheeler,  2  Gall.  (C.  C.)  105.  And  see  ante,  p.  225,  §  2.  But 
in  some  of  the  States  the  statute  of  limitations  not  only  bars  the  remedy 
for  the  recovery  of  personal  property,  but  it  acts  upon  the  title  and 
destroys  the  righc  of  the  party  against  whom  it  has  run.  Winhurn  v. 
Cochran,  9  Tex.  123 ;  Newconiihe  v.  Leavitt,  22  Ala.  631.  And  see 
Fears  v.  Sykes,  35  Miss.  633. 

In  Pritcha7'd  v.  Howell,  1  Wis.  131,  it  is  held  that  the  object  of  the 
statute  of  limitations  is  not  to  create  a  presumption  of  payment  after  the 
expiration  of  six  years,  or  to  furnish  evidence  that  demands  six  years 
old  have  been  paid  or  satisfied,  but  to  close  the  judicial  tribunals  against 
their  prosecution. 

The  cases  to  which  statutes  of  limitation  have,  by  the  courts,  been 
construed  to  be  applicable,  ai-e  referred  to  in  general  terms,  o/nte,  p.  225, 
§  2.  It  may  be  added  that  in  Louisiana  the  statute  cannot  be  extended 
from  one  action  to  another,  nor  to  analogous  cases  beyond  the  strict  letter 
of  the  law.  Garland  v.  Scott,  15  La.  Ann.  143.  In  Connecticut  the 
statute  of  limitations,  though  in  terms  applicable  to  actions  only,  applies 
to  all  claims  which  may  be  the  subjects  of  actions,  however  presented. 
Harts  Appeal,  32  Conn.  520.  In  Pennsylvania,  it  is  the  nature  of  the 
•cause  of  action,  rather  than  the  form  of  action,  which  determines  the 
applicability  of  the  statute  of  limitations.  De Haven  v.  Bartholomew, 
57  Penn.  St.  126.  Statutes  of  limitation  are  said  to  be  mere  definitions 
and  limitations  of  the  generality  of  the  common-law  principle,  which  is 
expressed  in  the  maxim,  v'ujilantihus  non  dormientihus  suhveniunt 
leges ;  and  it  is  held  that  the  courts  cannot  administer  such  statutes 
according  to  their  spirit,  unless  by  regarding  them  as  passed  in  aid  of 
the  common  law,  and  therefore  as  furnishing  a  general  rule  for  cases 
that  are  analogous,  according  to  their  subject-matter,  to  those  expressed 
by  the  statute.  Forster  v.  Cumherland  Valley  R.  R.  Co.,  23  Penn.  St. 
371.  And  see  McBee  v.  Loftus,  1  Strobh.  (So.  Car.)  Eq.  90.  And  such, 
perhaps,  is  the  opinion  generally  entertained  by  the  courts.  But  see 
ante,  p.  225,  §  2.  After  a  cause  of  action  has  been  barred  by  the 
statute,  it  cannot  be  revived  by  statute,  or  by  constitutional  amend- 
ment. Gi7'dner  v.  Stephens,  1  Heisk.  280  ;  2  Am.  Pep.  700 ;  Yancy 
v.  Taney,  5  Heisk.  353 ;  13  Am.  Kep.  5.  Though  in  Florida  it  was  held, 
that  the  legislature  may  repeal  a  statute  limiting  the  time  for  com- 
mencing civil  actions,  and  thus  deprive  a  party  of  the  right  to  plead 
the  statute  as  a  defense.     Bradford  v.  Shine^  13  Fla.   393 ;  7  Am. 
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Hep.  239.  While  in  Kew  Hampshire  it  is  held,  that  when  the  statute 
has  ran  on  a  debt,  the  debtor's  right  to  the  defense  is  vested,  and  any 
statute  which  afterward  amends  or  takes  it  away  is  unconstitutional. 
Rockport  V.  Walden,  54  N.  H.  167 ;  20  Am.  Eep.  131. 

§  4.  Whether  prospective  or  retrospective.  In  this  country  stat- 
utes of  limitation  are,  as  a  general  rule,  applied  only  to  a  right  of  action 
which  is  to  commence  in  futuro,  and  are  not  retrospective  in  their 
operation.  And  it  is  a  well-settled  principle  of  law,  that  the  courts  are 
to  give  such  statutes  a  prospective  operation  where  there  is  nothing  in- 
dicating a  different  intention  on  the  part  of  the  legislature  which  enacted 
the  statute.  See  ante,  pp  223-225,  §§  1,  2  ;  WardY.  Kilts,  12  Wend. 
137;  Central  BanTc  v,  Solomon,  20  Ga.  408  ;  Carothers  v.  Hurley,  41 
Miss.  71 ;  Stine  v.  Bennett,  13  Minn.  153 ;  Martin  v.  State,  24  Tex.  61 ; 
Baldro  v.  Toltnie,  1  Oreg.  176 ;  Pitman  v.  Bump,  5  id.  17  ;  Thompson 
V.  Bead,  41  Iowa,  48.  It  is,  however,  an  equally  well-settled  principle, 
that  the  legislature  may  enact  retrospective  limitation  laws  where  they 
do  not  deprive  parties  of  a  reasonable  time  for  prosecuting  then'  claims 
before  being  barred.  Hovjell  v.  Howell,  15  Wis.  55 ;  Horhach  v.  Miller, 
4  !Neb.  31  ;  Sampson  v.  Sampson,  63  Me.  328  ;  Martin  v.  Martin,  35 
Ala.  560  ;  Piatt  v.  Batier,  1  McLean  (C.  C),  146  ;  Root  v.  Bradley,  1 
Kans.  437 ;  Pritchard  v.  Spencer,  2  Ind.  486  ;  Ludwig  v,  Stewart,  32 
Mich.  27.  The  time  and  manner  of  the  operation  of  such  laws,  the 
exceptions  to  them,  and  the  acts  from  which  the  time  Imiited  shall  begin 
to  run,  will  generally  depend  on  the  sound  discretion  of  the  legislature, 
accordiug  to  the  nature  of  the  titles,  the  situation  of  the  country,  and  the 
emergency  which  leads  to  their  enactment.  See  Curtis  v.  Whitney,  13 
Wall.  68.  Cases  may,  however,  occur,  where  the  pro\'isions  of  the  law 
on  these  subjects  may  be  so  unreasonable  as  to  amount  to  a  denial  of  a 
right,  and  to  call  for  the  intervention  of  the  court.  Jackson  v.  Lam- 
fhire,  3  Pet.  (U.  S.)  280.  Thus,  if  the  legislature  of  a  State  should 
pass  an  act  by  which  a  jpast  right  of  action  shall  be  barred,  and  without 
any  allowance  of  time  for  the  institution  thereof  in  future,  it  would  be 
difficult  to  reconcile  such  an  act  with  the  express  constitutional  provis- 
ions in  favor  of  the  rights  of  private  property.  Id.  See,  also,  Lewis 
V.  Lewis,  7  How.  (U.  S.)  776  ;  Frey  v.  I^irk,  4  Gill  &  J.  (Md.)  509  ; 
Sohn  V.  Waterson,  17  Wall.  596 ;  State  v.  Clark,  7  Ind.  468 ;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  and  cases  cited  above. 
In  New  Hampshire  it  was  held  that  an  act  of  the  legislature  repealing  an 
act  of  limitations  was,  with  respect  to  all  actions  pending  at  the  time  of 
the  repeal,  which  were  previously  barred,  retrospective  and  contrary  to 
the  State  constitution.  Woart  v.  Winnick,  3  N.  H.  473.  See,  also. 
Rockport  V.  Walden,  54  N.  H.  167 ;  S.  C,  20  Am.  Eep.  131. 
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In  general,  a  statute  extending  the  time  of  limitation  will  not  be  so 
construed  as  to  revive  causes  of  action  already  barred  under  pre-exist- 
ing statutes  {EobJt  v.  Harlan,  7  Penn,  St.  292 ;  Garfield  v.  Bemis,  2 
Allen,  4:45 ;  Wires  v.  Farr,  25  Vt.  41 ;  Pitman  v.  Bump,  5  Oreg. 
17;  State  Y.  Bergen,  etc.,  34  N.  J.  Law,  438);  nor  take  away  rights 
acquired  by  possession.  Knox  v.  Cleveland,  13  Wis.  245  ;  Forsyth 
V.  Ripleij,  2  Green  (Iowa),  181.  But,  if  the  cause  of  action  be  not 
already  barred,  the  statute  extending  the  time  will  apply.  Chandler 
V.  Chandler,  21  Ark.  95  ;  Winston  v.  McCormick,  1  Smith  (Ind.),  8. 
And  see  Cox  v.  Davis,  17  Ala.  714;  Boyce  v.  Hurd,  24  Vt.  620. 

In  Louisiana,  when  a  statute  of  limitations  is  altered  during  the  time 
it  is  running  against  a  demand,  the  time  which  elapsed  before  the 
change  is  to  be  computed  according  to  the  former  law,  and  the  subse- 
quent time  according  to  the  new  statute.  Fisk  v.  Bergerot,  21  La. 
Ann.  111.     And  &q,q  Wilcox  v.  Williams,  5  Nev.  206. 

§  5.  Rule  in  courts  of  equity.  Laches  and  neglect  have  always 
been  discountenanced  in  courts  of  equity ;  so  that,  even  where  claims 
are  not  barred  by  the  statute  of  limitations,  a  court  of  equity  will  re- 
fuse to  interfere  after  a  considerable  lapse  of  time,  from  considerations 
of  public  policy,  and  from  the  difficulty  of  doing  entire  justice  be- 
tween the  parties,  when  the  original  transactions  may  have  become 
obscure  by  time,  and  the  evidence  may  be  lost.  Harcourt  v.  White, 
28  Beav.  303 ;  McDonnell  v.  Wliite,  11  H.  L.  Gas.  570 ;  Exmt  v. 
Ellison,  32  Ala.  173;  Hamlin  v.  Mehane,  1  Jones'  (Ko.  Car.)  Eq. 
18 ;  Wilson  v.  Anthony,  19  Ark.  16.  And  that  court,  besides 
refusing  to  interfere  where  there  has  been  gross  laches,  or  a  long 
or  unreasonable  acquiescence  in  the  assertion  of  adverse  claims, 
often  adopts,  in  cases  to  which  the  statute  of  limitations  does  not 
strictly  apply,  a  period  within  which  its  aid  must  be  sought,  sim- 
ilar to  that  prescribed  in  analogous  cases  at  law.  Askew  v.  Hooper,  28 
Ala.  634.  See,  also,  Palmer  v.  Malo7ie,  1  Heisk.  (Tenn.)  549 ;  Wew 
Albany  Y.  Burke,  11  Wall.  96;  Badger  v.  Badger,  2  Clif.  (C.  C.) 
137 ;  Mohley  v.  Cureton,  2  S.  C.  140 ;  Havens  v.  Patterson,  43  K 
Y.  (4  Hand)  218.  That  is,  in  the  consideration  of  purely  equitable 
rights  and  titles,  the  court  acts  in  analogy  to  the  statute,  though  not 
bound  by  it.  Sherivood  v.  Sutton,  5  Mas.  (C.  C.)  146 ;  Robinson  v. 
Hook,  4  id.  139,  150;  Sloan  v.  Graham,  85  111.  27.  Thus,  when  an 
action  upon  a  legal  title  to  land  would  be  baiTed  by  the  statute,  courts 
of  equity  will  apply  a  like  limitation  to  suits  founded  upon  equitable 
rights  to  the  same  property.  See  Cheever  v.  Perley,  11  AUen,  584 ; 
Crook  V.  Glenn,  30  Md.  55.  So,  in  cases  of  implied  or  constructive 
trust,  where  it  is  sought  for  the  purpose  of  maintaining  the  remedy,  to 
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force  upon  the  defendant  the  character  of  trustee,  such  courts  will  apply 
the  same  limitation  as  provided  for  actions  at  law.  Beaubien  v.  Beatir 
Men,  23  How.  (U.  S.)  190,  207;  Elmendorfv.  Taylor,  10  Wheat.  152, 
177;  Sloan  v.  Graham,  85  111.  27.  See,  also.  Miller  v.  Mclntyre,  6 
Pet.  61 ;  Nimmo  v.  Stewart,  21  Ala.  682. 

But  in  cases  of  concurrent  jurisdiction,  such  as  matters  of  account, 
etc.,  where  the  party  may  proceed  either  at  law  or  in  equity,  the  statute 
of  limitations  applies  with  equal  force  in  both  courts.  Teackle  v.  Gib- 
son, 8  Md.  70 ;  Crocker  v.  Clements,  23  Ala.  296 ;  Piatt  v.  Northam, 
5  Mas.  (C.  C.)  95 ;  Bailey  v.  Carter,  7  Ired.  (No.  Car.)  Eq.  282.  In  such 
cases  courts  of  equity  do  not  act  so  much  in  analogy  to  the  statutes  as 
in  obedience  to  them.  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lefr. 
607,  629  ;  Wilhehn  v.  Caylor,  32  Md.  151 ;  Ayer  v.  Stewart,  14  Minn. 
97;  Dodge  v.  Essex  Ins.  Co.,  12  Gray,  65;  Longwortli  v.  Hunt,  11 
Ohio  St.  194,  201 ;  2  Story's  Eq.  JurJ,  §  1520.  And  see  Carrol  v. 
Green,  92  IT.  S.  (2  Otto)  509.  The  rule  briefly  stated  therefore  is, 
that,  in  cases  of  concurrent  jurisdiction,  equity  follows  the  law  as  to 
the  statute  of  limitations ;  but  in  cases  of  purely  equitable  i-ights  and 
titles  equity  is  not  bound  by  the  statute,  and  only  acts  in  analogy  to  it. 
Hall  V.  RiLssell,  3  Sawyer  (C.  C),  506.  If  the  circumstances  of  the 
particular  case  render  it  equitable  and  judicious  to  adopt  the  statute 
rule,  the  court,  in  the  exercise  of  its  discretion  as  a  court  of  equity, 
will  do  so  (Id.) ;  otherwise,  the  court  will  apply  the  doctrine  of  neg- 
lect and  lapse  of  time  according  to  discretion,  regulated  by  precedents 
and  the  peculiar  circumstances.  Bond  v.  Hopkins,  1  Sch.  &  Lefr. 
413 ;  Goidd  v.  Gould,  3  Story  (C.  C),  537 ;  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  57.6  ;  Lawrence  v.  Trustees  of  Leake  Orphan  House,  2  Denio, 
577;  Henry  County  Y.  Winnebago,  etc.,  Co.,  52  lU.  454;  Bundle  y. 
Allison,  34  N.  Y.  (7  Tiff.)  180  ;  Glasscock  v.  Nelson,  26  Tex.  150. 

We  have  already  seen  {ante,  p.  225,  §  2),  that  the  limitations  of  the  sev- 
eral States  in  regard  to  actions  at  law  are  made  applicable  to  like 
actions  in  the  national  courts.  See  also  U.  S.  Rev.  Stat.,  §  721.  But 
this  does  not  include  special  limitations  concerning  suits  in  equity  in 
the  courts  of  a  State,  and  such  limitations  are  not  binding  on  the  na- 
tional courts.  Hall  v.  Russell,  3  Sawyer  (C.  C),  506.  See,  also,  Min^ 
ing  Co.  v.  Bullion  Mining  Co. ,  3  id.  634.  Yet,  it  is  certain,  that  the 
national  courts,  as  courts  of  equity,  do  recognize  and  allow  lapse  of 
time  as  a  defense,  in  precise  analogy  to  the  statutes  of  limitation,  in 
cases  where  such  analogy  is  appropriate.  Bi  re  Cornwall,  9  Blatchf. 
(C.  C.)  114,  128.  And  see  Lorrnan  v.  Clarke.  2  McLean  (C.  C), 
568,  573. 

The  Nevada  statute  of  limitations  applies  to  all  kinds  of  actions, 
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whether  legal  or  equitable,  and  is  as  obligatory  upon  the  courts  in  a 
suit  in  equity  as  in  actions  at  law.  White  v.  Sheldon^  4  Nev.  280.  So 
in  Missouri,  Rogers  v.  Brown,  61  Mo.  187.  Like  any  other  statute,  it 
is  to  be  construed  according  to  the  manifest  intention  of  the  legislature. 
In  ascertaining  such  intention  the  language  used  should  be  construed, 
if  possible,  according  to  the  usual  meaning  of  the  words  used.  Tread- 
way  ^r.  Wilder,  12  Kev.  108.     See  Wilcox  v.  Williams^  5  id.  206. 

§  6.  Computation  of  time.  It  is  the  general  rule,  that  the  time 
limited  by  acts  of  limitation  is  to  be  computed  from  the  time  at  which 
a  right  of  entry  accrues,  and  from  the  time  at  which  a  creditor  is  au- 
thorized first  to  commence  a  suit.  If  the  contract  is  to  pay  money  at  a 
future  period,  or  upon  the  happening  of  a  certain  event,  the  statute  is 
inoperative,  until  the  specified  period  has  elapsed,  or  the  particular 
event  has  occurred ;  or,  if  upon  condition,  not  until  the  condition  has 
been  performed.  Aug.  on  Lim.  34.  A.n([&QQWiodes\.S7nethurst,4:'M.. 
&  W.  42  ;  Helps  v.  Winterhotham,  2  Barn.  &  Ad.  431 ;  Walling  v. 
Wheeler,  39  Tex.  480  ;  Codman  v.  Eodgers,  10  Pick.  112;  Jacobs  v. 
Graham,  1  Blackf.  (Ind.)  392.  In  general,  the  rule  of  courts  of  equity 
is,  that  the  cause  of  action  or  suit  arises  when,  and  as  soon  as,  the  party 
has  a  right  to  apply  to  such  a  court  for  relief.  2  Story's  Eq.  Jur., 
§  1521  a  ;   Whalley  v.  Whalley,  3  Bligh,  1.     ^QQjpost,  p.  243,  §  13. 

The  question  has  undergone  no  little  discussion  in  the  courts,  whether 
in  the  computation  of  time,  under  the  statute,  the  day  on  which  the 
cause  of  action  accrued  is  to  be  included  or  excluded.  The  rule,  as 
stated  in  accordance  with  the  early  English  cases  is,  that  where  the 
computation  of  time  is  made  from  an  act  done,  the  day  on  which  the 
act  is  performed  is  included,  because  the  act  is  the  terminus  a  quo 
the  computation  is  to  be  made ;  and  there  being  in  contemplation  of 
law  no  fraction  of  a  day  (unless  when  the  priority  of  acts  done  on  the 
same  day  becomes  necessary),  the  terminus  is  considered  as  commencing 
the  first  moment  of  that  day.  "Washington,  J.,  in  Pearjpoint  v.  Gra- 
ham, 4  Wash.  (C.  C.)  232.  This  rule  has  been  applied  to  cases,  arising 
under  the  statute  of  limitations,  by  some  of  the  courts.  See  Preshrey 
V.  Williams,  15  Mass.  193 ;  Ryman  v.  Clark,  4  Blackf.  (Ind.)  3ii9. 
And  see  Arnold  v.  United  States,  9  Cranch  (U.  S.),  120.  But  there 
can  be  no  question  that  the  preponderance  of  American  authority  is  the 
other  way.  Bemis  v.  Leonard,  118  Mass.  502 ;  S.  C,  19  Am.  Kep. 
470 ;  Lang  v.  Phillirps,  27  Ala.  311 ;  Owen  v.  SlatUr,  26  id.  547 ; 
McGraw  v.  Walker,  2  Hilt.  (N.  Y.)  404 ;  Smith  v.  Cassity,  9  B.  Monr. 
(Ky.)  192 ;  Weeks  v.  Hull,  19  Conn.  377  ;  Blackman  v.  Nearing,  43 
id.  56;  S.  C,  21  Am.  Rep.  634;  Judd  v.  Fulton,  10  Barb.  118. 
In  Pennsylvania,  a  debt  was  due  October  6,  1862 ;  suit  was  brought 
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October  6,  1868,  and  it  was  held  that  the  action  was  not  barred  by 
the  statute.  Menges  v.  Frich,  T3  Penn.  St.  137 ;  S.  C,  13  Am.  Kep. 
731.  See,  also,  Brisben  v.  Wilson,  60  Penn.  St.  452.  So,  where  a 
statute  provided  that  every  action  on  a  judgment  shall  be  brought 
within  ten  years  next  after  the  judgment  was  entered,  and  not  after- 
w^ard,  and  judgment  was  entered  March  15,  1859,  and  an  action  was 
commenced  on  it  March  15,  1869,  it  was  held  to  have  been  com- 
menced in  time.  Warren  v.  Slade,  23  Mich.  1 ;  S.  C,  9  Am.  Eep.  70. 
So,  in  Missouri,  where  goods  were  delivered  to  a  vessel  under  special 
contract,  it  was  held  that  the  lien  on  the  vessel  attaches  on  the  day  of 
delivery,  and  that  the  day  of  the  delivery  of  the  last  parcel  should 
be  excluded  in  estimating  the  time  when  the  statute  of  limitations 
begins  to  run.  Stemnhoat  Mary  Blane  v.  BeeJiler,  12  Mo.  477.  It 
has,  however,  been  held  that,  in  the  computation  of  time,  whether  the 
day  on  which  an  act  is  done  or  an  event  happened  is  to  be  included  or 
excluded,  must  depend  upon  the  circumstances  and  the  reason  of  the 
thing,  so  that  the  intention  of  the  parties  may  be  effected.  Such  a 
construction  should  be  given  as  would  operate  most  to  the  ease  of  par- 
ties entitled  to  favor,  and  by  which  rights  would  be  secured  and  for- 
feitures avoided.  0'^  Connor  v.  Towns,  1  Tex.  107.  In  Tennessee, 
where  an  executor  or  administrator  relies  upon  the  statute  of  limita- 
tions of  two  or  three  years,  as  the  case  may  be,  in  bar  of  a  creditor's 
demand,  the  day  on  which  the  executor  or  administrator  qualified  must 
be  excluded.  Elder  v.  Bradley,  2  Sneed  (Tenn.),  247.  Where  lands 
are  purchased  under  the  fraudulent  representation  that  they  are  unin- 
cumbered, when  there  is  a  mortgage  thereon,  an  action  for  the  fraud 
arises  immediately  upon  the  purchase,  and  an  action  brought  more  than 
six  years  thereafter,  though  within  six  years  of  the  eviction  under  the 
mortgage,  is  barred.  Northru;p  v.  Hill,  57  N.  Y.  (12  Sick.)  351 ;  15 
Am.  Eep.  501. 

The  months  of  limitation  are,  by  the  common  law,  to  be  taken  as 
lunar  and  not  as  calendar  months.  Rines  v.  Guthrie,  1  Jones'  (No.  Car.) 
L.  84 ;  Parsons  v.  Chamberlain,  4  Wend.  512 ;  Brewer  v.  Harris,  5 
Gratt.  (Ya.)  285.  Instanter  means  twenty-four  hours.  Co.  Litt.  185 
b. ;  Ang.  on  Lim.  44. 

§  7.  Does  not  run  against  the  State  generally.  That  no  laches 
can  be  imputed  to  the  king,  and  that  no  time  can  bar  his  rights,  was 
the  maxim  of  the  common  law  and  was  founded  on  the  princij)le  of 
public  policy  that,  as  he  was  occupied  with  the  cares  of  government  he 
ought  not  to  suffer  from  the  negligence  of  his  officers  and  servants. 
1  Bl.  Com.  247 ;  United  States  v.  Hoar,  2  Mas.  (C.  C.)  312.  The 
principle  is  applicable  to  all  governments,  which  must  necessarily  act 
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through  numerous  agents,  and  is  essential  to  a  preservation  of  the 
interests  and  property  of  the  public.  And  it  is  upon  this  principle 
that,  in  this  country,  the  statutes  of  a  State  prescribing  periods  within 
which  rights  must  be  prosecuted  are  held  not  to  embrace  the  State 
itself,  unless  it  is  expressly  designated,  or  the  mischiefs  to  be  remedied 
are  of  such  a  nature  that  it  must  necessarily  be  included.  Id. ;  People 
V.  Gilbert^V^  Johns.  227 ;  Commonwealth  v.  Johnson^  6  Penn.  St.  136 ; 
Tro'utman  v.  May,  33  id.  455 ;  Levasser  v.  Washburn,  11  Gratt.  572  ; 
Crane  v.  feeder,  21  Mich.  24 ;  S.  C  ,  4  Am.  Kep.  430  ;  State  v. 
Joiner,  23  Miss.  500 ;  Swearingen  v.  United  States,  11  Gill  &  J.  (Md.) 
373  ;  Rarlock  v.  Jackson,  3  Brev.  (So.  Car.)  254  ;  OarijN.  Whitney,  48 
Me.  516  ;  Wallace  v.  Miner,  6  Ohio,  366 ;  Gibson  v.  Chouteau,  13 
Wall.  92.  And  as  the  legislation  of  a  State  can  only  apply  to  persons 
and  things  over  which  the  State  has  jurisdiction,  the  United  States  are 
also  necessarily  excluded  from  the  operation  of  such  statutes.  Id. ; 
Weatherhead  v,  Bledsoe,  2  Overt.  (Tenn.)  352  ;  McNamee  v.  United 
States,  11  Ark.  148 ;  United  States  v.  Williams,  5  McLean  (C.  C), 
133.  Even  if  there  be  a  doubt  whether  the  State  was  intended  to 
be  included,  in  the  language  of  the  statute,  that  doubt  should  be 
resolved  in  favor  of  the  State.  Minturn  v.  Laru,  23  How.  (U.  S.) 
435  ;  State  v.  Garland,  7  Ired.  (No.  Car.)  48  ;  County  of  Des  Moines 
V.  Harker,  34  Iowa,  84.  And  the  rule  of  law  that  the  State  is  not  in- 
cluded within  the  statute  of  limitations  is  held  to  apply  to  suits  by  the 
State  against  the  sureties  of  public  officers.  Ware  v.  Greene,  37  Ala. 
494 ;  McKeehan  v.  Commonwealth,  3  Penn.  St.  151.  But  the  rule 
has  no  application  to  a  case  where  the  State,  though  a  nominal  party 
on  the  record,  has  no  real  interest  in  the  litigation,  but  its  name  is  used 
to  enforce  the  rights  of  a  township,  which  alone  will  enjoy  the  benefits 
of  a  recovery.  Miller  v.  State,  38  Ala.  600  ;  State  v.  Pratte,  8  Mo. 
286.  Nor  does  it  apply  where  a  party  seeks  to  enforce  his  private 
rights  by  a  writ  of  mandamus,  issuing  in  the  name  of  the  State. 
Moody  V.  Fleming,  4  Ga.  115.  So,  the  bank  of  the  United  States 
was  held  to  be  within  the  operation  of  statutes  of  limitation,  notwith- 
standhig  the  "  United  States  "  M'as  a  stockholder.  Bank  of  United 
States  V.  McKenzie,  'i  Brock.  (C.  C.)  393.  It  being  a  settled  principle 
that,  where  a  sovereign  becomes  a  member  of  a  trading  company,  he 
divests  himself,  with  reference  to  the  transactions  of  the  company,  of 
the  prerogatives  of  sovereignty,  and  assumes  the  character  of  a  private 
citizen.  Id.  And  see  Lane  v.  Kennedy,  13  Ohio  St.  42.  But  the 
statute  is  no  defense  in  an  action  brought  by  the  United  States  on  a 
note,  though  they  acquired  it  by  transfer.  United  States  v.  White^ 
Vol.  VIL— 30 


234  LIMITATION'S,  STATUTE  OF. 

2  Hill,  59.  Though  it  is  otherwise  if  it  began  to  run  against  the  note 
before  its  transfer  to  the  United  States.  Id. 

The  statute  does  not  run  against  the  tenant  in  possession  of  land 
{Smead  v.  Williams,  6  Ga.  158),  nor  against  the  holder  of  a  certificate 
of  survey,  or  purchase,  while  the  title  is  in  the  State.  Duke  v. 
Thompson,  16  Ohio,  34.  And  see  Thomas  v.  Hatch,  3  Sumn.  (C.  C.) 
170  ;  Kennedy  v.  Townsley,  16  Ala.  239.  In  Texas  the  State  maybe 
barred  if  the  occupant  of  land  be  permitted  to  remain  in  possession 
for  a  period  of  time  fixed  by  the  law  as  imparting  dominion  ov-er  it. 
Jmiesv.  Borden,  5  Tex.  410.  See  Wood  v.  Welder,  42  id.  396.  The 
privilege  of  the  maxim,  nullum  tenvpus  occurrit  regi,  does  not  apply  to 
any  of  the  subdivisions  of  the  State,  such  as  counties  {County  of  St. 
Charles  v.  Povjell,  22  Mo.  525),  cities  or  other  municipal  corporations 
{City  of  Wheeling  v.  Campbell,  12  "W.  Ya.  36),  or  to  any  corporations, 
private  or  public.  School  Directors  v.  Goerges,  50  Mo.  194.  Noth- 
ing less  than  sovereignty  exempts  a  party  from  the  statute.  Cincin- 
nati V.  T'irst  Presby.  Church,  8  Ohio,  298  ;  City  of  Cincinnati  v. 
Evans,  5  Ohio  St.  594.  But  see  Kellogg  v.  Decatur  County,  38 
Iowa,  524. 

§8.  Of  the  law  of  place.  Some  doctrines  are  said  to  be  so  well 
established,  that  it  would  be  a  mere  waste  of  time  to  attempt  to  defend 
them.  It  is,  for  instance,  a  principle  of  public  law  perfectly  beyond 
the  reach  of  judicial  controversy,  that  personal  contracts  arc  to  have  the 
same  validity,  interpretation  and  obligatory  force  in  every  other  coun- 
try, which  they  have  in  the  country  where  they  are  made,  or  are  to  be 
executed.  An  exception  to  the  rule  is,  that  no  nation  is  bound  to  en- 
force or  hold  valid  any  contract,  which  is  injurious  to  its  own  rights  or 
those  of  its  citizens,  or  which  offends  public  morals,  or  violates  the  pub- 
lic faith.  Another  rule  equally  well  settled  is,  that  remedies  on  con- 
tracts are  to  be  regulated  and  pursued  according  to  the  law  of  the  place, 
where  the  action  is  instituted,  and  not  by  the  law  of  the  place,  where 
the  contract  is  made.  Story,  Justice,  in  LeRoy  v.  Crowninshield,  2 
Mas.  (C.  C.)  151,  157.  Hence  it  is,  that  the  statute  of  limitations  of 
the  country  or  State  in  which  suit  is  brought,  may  be  pleaded  in  bar  of 
a  recovery  on  a  contract  made  out  of  its  political  jurisdiction,  and 
that  the  statute  of  the  place  where  the  contract  was  made  cannot  be 
so  pleaded.  Id. ;  HendricTcs  v.  Com^stoch,  12  Ind.  238  ;  Fletcher  v. 
Spaulding,  9  Minn.  64 ;  Bigelow  v.  Ames,  18  id.  527  ;  Miller  v.  Bren- 
ham,  68  N.  T.  (23  Sick.)  83 ;  Crocker  v.  Arey,  3  E.  I.  178 ;  Urton  v. 
HunUr,  2  W.  Va.  83  ;  Pegram  v.  Williams,  4  Eich.  (So.  Car.)  219  ; 
Medbury  v.  Hopkins,  3  Conn.  472 ;  Scuddsr  v.  Union  Nat.  Bank,  91 
U.  S.  (1  Otto)  406 ;  Carpentier  v.  Minturn,  6  Lans.  (N.  Y.)  56 ;  S.  C. 
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affirmed,  55  N.  Y.  (10  Sick.)  676.  Thus,  a  citizen  of  the  State  of 
Maine,  suing  a  citizen  of  Massachusetts  in  the  courts  of  New  Hamp- 
shire, and  the  court  having  acquired  jurisdiction  of  the  parties  by  legal 
service  upon  the  defendant,  the  statute  of  limitations  is  not  available  as 
a  defense  in  any  other  manner  than  as  though  the  plaintiff  were  a  citizen 
of  the  last-mentioned  State.  Paine  v.  Drew^  M  N.  H.  306.  And  see 
Wilcox  V.  Williams^  5  Nev.  206  ;  Harjper  v.  Hampton,  1  Har.  &  J.  (Md.) 
622;  Watson  v.  Brewster,  1  Penn.  St.  381;  Jones  v.  Jones,  18  Ala. 
248 ;  Blackburn  v.  Morton,  18  Ark.  384 ;  Biggins  v.  Scott,  2  B.  &  Ad. 
413 ;  British  Linen  Co.  v.  Drummond,  10  Barn.  &  C,  903 ;  Ga/rson, 
V.  Hunter,  46  Mo.  467 ;  S.  C,  2  Am.  Kep.  529.  But  where  the  stat- 
ute of  limitations,  where  the  contract  is  made,  operates  to  extinguish 
the  contract  or  debt  itself,  the  case  no  longer  falls  within  the  law  in. 
respect  to  the  limitation  of  the  remedy ;  and  when  such  a  contract  is 
sued  upon  in  another  State,  the  lex  loci  contractus  and  not  the  lex  fori 
is  to  govern.  McMerty  v.  Morrison,  62  Mo.  140  ;  Brown  v.  ParTcer, 
28  Wis.  21 ;  Fears  v.  Syhes,  35  Miss.  633 ;  Halseij  v.  McLean,  12  Al- 
len, 439  ;  ShelUj  v.  Guy,  11  Wheat.  361 ;  Huher  v.  Steiner,  2  Bing. 
N.  C.  202 ;  Don  v.  Lipman,  5  CI.  &  Fin.  1.  But  it  is  held  that  a 
law  of  a  foreign  State,  authorizing  proceedings  calling  on  creditors  to 
present  their  demands  against  a  debtor  by  a  specified  day,  and  declar- 
ing the  effect  of  such  omission  to  be,  not  only  to  take  away  the  remedy, 
but  to  extinguish  the  debt,  will  be  considered,  where  there  is  no  insol- 
vency and  no  surrender  of  property,  in  the  nature  of  a  statute  of  limi- 
tations affecting  the  remedy,  and  not  the  validity  of  the  contract.  Lin- 
coln V,  Battelle,  6  Wend.  475. 

In  Ohio,  by  statute,  actions,  barred  in  the  States  where  the  contracts 
are  made,  cannot  be  sued  in  the  former  State.  Horton  v.  Horner,  16 
Ohio,  145.  So,  in  Kentucky,  Mc Arthur  v.  Goddin,  12  Bush  (Ky.), 
274.  And  see  Snoddy  v.  Cage,  5  Tex.  106 ;  Thompson  v.  Berry,  26 
id.  263.  It  is  held  in  New  Jersey,  that  the  statute  of  limitations  of 
that  State  may  be  pleaded  in  bar  to  an  action  on  a  promissory  note 
given  in  England,  although  the  plaintiff  and  defendant  both  resided 
there  when  the  note  came  to  maturity,  and  notwithstanding  the  action 
was  commenced  within  six  years  after  the  defendant  came  into  the 
State.  Wood  v.  Leslie,  35  N.  J.  Law,  472.  See,  also,  Taherrer  v. 
Brentnall,  3  Harr.  (N.  J.)  262  ;  HalcY.  Lamrence,  1  Zabr.  (N.  J.)  714  ; 
Beardsley  v.  Southmayd,  3  Green  (N.  J.),  171. 

Where  a  demand  is  barred  by  the  existing  law  of  a  foreign  State, 
where  the  contract  was  made,  it  is  not  revived  by  being  transferred  to 
an  inhabitant  of  the  State  where  the  action  is  brought.  Woodhridge 
V.  Austin,  2  Tyler  (Yt.),  364. 
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The  statutes  of  limitations  of  the  other  States  are  engrafted  upon  the 
law  of  Louisiana  as  to  judgments  only  when  two  conditions  concur : 
First,  where  the  judgment  has  been  rendered  between  persons  who 
reside  out  of  the  State,  and  to  be  paid  out  of  the  State ;  Second,  where 
the  defendant  remov^es  to  the  State  of  Louisiana,  after  he  has  become  en- 
titled to  the  benefit  of  the  statute  of  limitations  of  the  place  where  the 
judgment  was  rendered.      Walvjorth  v.  Bouth,  14  La.  Ann.  205. 

§  9.  Who  may  interpose  the  defense.  Generally,  the  plea  of  the 
statute  of  limitations  is  a  personal  privilege  of  the  ]3arty ;  but  with 
respect  to  property  placed  by  him  beyond  his  control,  his  grantees, 
mortgagees  or  other  third  parties,  standing  in  his  place,  are  entitled  to 
the  plea.  Dawson  v.  Callaway,  IS  Ga.  573 ;  Skidmore  v.  Romaine,  2 
Bradf.  (¥.  Y.)  122;  Grattcm  v.  Wiggins,  23  CaL  16.  As  a  general 
rule,  a  wife  may  plead  the  statute  where  any  other  person  may.  Rey- 
nolds V.  Lansford,  16  Tex.  286.  And  a  plaintiff,  as  well  as  a  defendant, 
may  set  up  the  statute.  Watkins  v.  Dorsett,  1  Bland  (Md.),  530.  But 
it  has  been  held  that  a  foreign  corporation  cannot  plead  the  statute, 
either  in  a  personal  {Mallm^y  v.  Tioga  R.  R.  Co.,  3  Abb.  App.  [N.  Y.] 
139  ;  State  v.  Central  Pacific  R.  R.  Co.,  10  ISTev.  47) ;  or  a  real  action. 
BarstowY.  Union,  etc.,  Mining  Co.,  10  id.  386.  And  the  plea  of  the 
statute  only  inm'es  to  the  benefit  of  the  party  pleading  it.  Re  Young's 
Estate,  3  Md.  Ch.  461.  If  the  defendant  obstructs  the  plaintiff  from 
bringing  his  action,  by  absconding  and  concealing,  he  cannot  avail  him- 
self of  the  plea  of  the  statute.  Edwards  v.  Dcvvis,  4  Bibb  (Ky.),  211. 
Nor  can  a  party  insist  upon  the  statute  in  bar  of  claims  which  he  has 
already  confessed  in  his  answer  to  be  unpaid.  Ferris  v.  Burton,  1  Yt. 
439.  But  it  is  held  that  a  party  cannot  be  debarred  by  an  equitable 
estoppel  from  availing  himself  in  a  court  of  law  of  the  statute.  Ba/nk 
of  Hartford  County  y.  Waterma/n,  26  Conn.  324. 

Where  the  statute  of  limitations  is  a  bar  to  a  trustee  it  is  also  a  bar 
to  the  cestui  que  trust,  for  whom  he  holds  the  title.  Prescott  v.  Hub- 
hell,  1  Hill's  (So.  Car.)  Ch.  210  ;  Herndon  v.  Pratt,  6  Jones'  (No.  Car.) 
Eq.  327  ;  Maddox  v.  Allen,  1  Mete.  (Ky.)  495.  If,  on  the  trial  of  a 
cause,  the  defendant  insists  that  stale  demands  shall  be  allowed  by 
the  jury,  he  will  not  be  permitted  to  set  up  the  statute  against  similar 
demands  of  a  like  nature  on  the  part  of  the  plaintiffs.  Gulick  v. 
Turnjyilce  Co.,  14  N.  J.  Law,  545. 

It  is  now  the  settled  law  of  New  York  as  to  joint  debtors,  that,  in 
respect  of  the  defense  of  the  statutes  of  limitation,  each  stands  upon 
his  own  bottom.  Denny  v.  Smith,  18  N.  Y.  (4  Smith)  567  ;  MerrittY. 
Scott,  3  Hun  (N.  Y.),  657 ;  S.  C,  6N.  Y.  S.  C.  (T.  &  C.)  160.    It  does 
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not,  therefore,  follow  that  because  one  of  such  debtors  cannot  interpose 
the  statute  as  a  defense,  others  may  not.     Id. 

A  parol  promise  by  debtor  not  to  plead  the  statute,  if  the  creditor 
will  allow  him  further  time  on  a  claim  which  is  nearly  barred  by  the 
statute,  does  not  estop  the  debtor  from  setting  up  the  statute  in  bar  of 
an  action  brought  upon  such  claim.  Shajpley  v.  Abbott^  42  N.  Y.  (3 
Hand)  443 ;  1  Am.  Eep.  548.     But  see  post,  p.  290. 

§  10.  Of  the  commencement  of  an  action.  Statutes  of  limitation 
generally  enact  that  the  actions  therein  mentioned  shall  be  commenced 
and  sued  within  the  time  limited.  What  act  of  the  party  commences 
the  suit  is,  therefore,  a  matter  of  judicial  construction  and  decision. 
Henderson  v.  Whitaker,  2  Burr.  961.  The  commencement  of  a  suit,  to 
defeat  the  statute,  must  be  the  same  suit  to  which  the  plea  is  pleaded. 
Belaplaine  v.  Crowninshield,  3  Mas.  (C.  C.)  329.  And  it  would  ap- 
pear to  be  the  general  rule,  in  this  country,  that,  in  respect  to  the  statute 
of  limitations,  an  action  is  to  be  deemed  as  commenced  when  the  writ 
is  issued.  Johnson  v.  Farwell,  7  Me.  370 ;  Blain  v.  Blain,  45  Yt.  538; 
Hail  V.  Spencer,  1  E.  I.  17 ;  State  Banh  v.  Brown,  12  Ark.  94  ;  Kinney 
V.  Lee,  10  Tex.  155  ;  Butts  v.  Turner,  5  Bush  (Ky.),  435  ;  Cheetham  v. 
Lewis,  3  Johns.  42  ;  Harris  v.  Dennis,  1  Serg.  &  E.  236.  And  the 
writ  is  considered  to  have  issued  when  it  is  delivered  to  the  sheriff,  or  to 
his  deputy,  or  when  it  is  sent  to  either  of  them  with  a  hona  fide  inten- 
tion to  be  served  upon  the  defendant.  Bur  dick  v.  Green,  18  Johns.  14 ; 
Davis  V.  Duffie,  8  Bosw.  (N".  Y.)  617 ;  S.  C.  affirmed,  1  Abb.  Ct.  App. 
486  ;  4  Abb.  (N.  S.)  478 ;  Emns  v.  Galloway,  20  Ind.  479  ;  Lainkin  v. 
Nye,  43  Miss.  241 ;  People  v.  Clark,  33  Mich.  112.  See  Snyder  v. 
Lves,  42  Iowa,  157.  But  the  date  of  the  writ  is  not  conclusive  as  to  the 
time  when  it  was  taken  out.  Henderson  v.  ^hitaker,  2  Bnrr.  950,  961 ; 
Society  for  Prop,  of  Gosp.,  etc.,  v.  Whitcomb,  2  N.  H.  227  ;  Robi7ison 
V.  Burleigh,  5  id.  225  ;  Johnson  v.  Farwell,  7  Me.  370.  See  Jones  v. 
Jincey,  9  Graft.  (Ya.)  708  ;  Bunker  v.  Shed,  8  Mete.  150.  And  if  the 
writ  be  retained  by  the  attorney  for  the  want  of  a  revenue  stamp,  and  a 
revenue  stamp  is  then  affixed,  the  writ  is  not  completed  until  the  stamp 
is  affixed.  Mason  v.  Cheney,  47  N.  H.  24.  But  where  an  attorney 
made  out  a  writ,  signed  and  sealed  it  in  the  usual  way,  intending  it  to 
be  served  or  proceeded  on,  but  allowed  it  to  remain  on  his  table  a  week, 
in  order  to  hear  from  the  attorney  of  the  opposite  party,  who  had  inti- 
mated a  willingness  to  submit  to  arbitration,  it  was  held  that  the  suit 
was  to  be  considered  as  begun  when  the  writ  was  made  out.  Updike  v. 
Ten  Broeck,  32  N".  J.  Law,  105. 

If  an  action  be  commenced  within  six  years,  and  by  the  death  of 
one  of  the  parties,  the  action  is  abated,  the  statute  has  been  so  con- 
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strued,  that  a  new  action  may  be  commenced  though  the  six  years 
have  expired.  6  Com.  Dig.  344 ;  Ang.  on  Lim.  330  And  see  Baker  v. 
Bake7\  13  B.  Monr.  (Ky.)  406.  But,  in  sucii  cases,  the  new  action 
must  be  commenced  within  a  reasonable  time,  such  time  to  date  from 
the  granting  of  letters  of  administration.  Curlewis  v .  Mornington, 
40  Eng.  L.  &  Eq.  125.  A  year  shall  be  said  to  be  reasonable  time. 
Kinsey  v.  Heyward,  1  Ld.  Raym.  432,  434.  And  see  Downing  v. 
Lindsay,  2  Penn.  St.  382 ;  Brown  v.  Putney,  1  Wash.  (Ya.)  302 ; 
Jackson  v.  Horton,  3  Caines  (N.  Y.),  205. 

In  California,  the  filing  of  a  complaint  in  the  proper  court,  without 
the  issuance  of  a  summons  thereon,  is  the  commencement  of  an  action 
within  the  terms  and  meaning  of  the  limitation  act,  and  stops  the  run- 
ning of  the  statute.  Pimental  v.  City  of  San  Francisco,  21  Cal.  352  ; 
Allen  V,  Marshall,  34  id.  165.  See  Maddox  v.  Humphries,  30  Tex. 
494. 

The  filing  of  a  bill  and  taking  out  the  subpoena,  and  making  a  honAi 
fide  attempt  to  serve  it,  is  the  commencement  of  a  suit  in  equity  as 
against  the  defendant  himself,  so  as  to  prevent  the  operation  of  the 
statute,  if  the  suit  be  afterward  prosecuted  with  due  diligence.  Hay- 
den  V.  Bucklin,  9  Paige,  512,  But  the  time  when  a  defendant  is 
brought  in  by  amendment,  not  the  time  of  filing  the  original  bill,  is 
the  commencement  of  the  suit  as  to  him.  Brown  v.  Goolsby,  34  Miss. 
437.  So  it  is  held  in  Missouri,  that  a  suit  in  equity  becomes  lis  peTh- 
dens,  so  as  to  prevent  the  bar  of  the  statute,  if  the  issuing  of  the  sum- 
mons is  delayed  bj  agreement  of  counsel.  Wright  v.  Pratt,  17  Mo. 
43.  And  it  has  been  held  that  the  filing  of  the  bill  is  the  commence- 
ment of  the  action,  although  the  subpoena  be  not  taken  out  till  the 
limitation  has  expired.  Morris  v.  Ellis,  7  Jur.  413.  See,  also.  Pur- 
cell  V.  Blannerhassett,  3  Jo.  &  Lat.  (Ir.)  24 ;  Dilworth  v.  Mayfield,  36 
Miss.  40.     See  1  Wait's  Pr.  415,  434. 

§  11.  When  the  statute  begins  to  rnn  as  to  particular  persons. 
Where  one  receives  money  as  the  agent  of  another,  the  cause  of  action 
against  him  accrues  from  the  time  of  demand  and  refusal  to  pay  over. 
See  Yol.  1,  tit.  Agency.  The  general  rule  therefore  is,  that  the  stat- 
ute runs  from  the  time  of  such  demand,  and  not  from  the  time  the 
money  was  received  by  the  agent.  Hynian  v.  Gray,  4  Jones'  (No.  Car.) 
L.  155 ;  Baker  v.  Joseph,  16  Cal.  173  ;  Taylor  v.  Spears,  8  Ark.  429 ; 
Judah  V.  Dijott,  3  Blackf.  (Ind.)  324.  Thus,  if  goods  be  left  with  a 
factor,  for  sale  on  commission,  the  owner  has  no  cause  of  action,  for 
the  price  or  value  of  the  goods,  until  a  demand  by  huu.  And  until 
such  demaud  is  made,  the  statute  of  limitations  will  not  commence 
running.     Baird  v.  Walker,  12  Barb.  298 ;  S.  C,  1  Code  Eep.  (N. 
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S.  329 ;  Topham  v.  Braddick^  1  Taunt.  572.  But,  as  a  general  rule, 
it  is  the  duty  of  a  collecting  agent,  to  pay  over  the  moneys  he  collects 
as  soon  as  he  receives  them.  And  after  a  reasonable  time  from  the 
receipt  of  notice  from  an  agent  that  he  has  collected  money  for  his 
principal,  in  which  to  demand  it  from  the  agent,  the  statute  will  com- 
mence running,  although  no  demand  is  made.  Lyle  v.  Murray,  4 
Sandf.  (N-.  Y.)  590.  See  Camphell  v.  Boggs,  48  Penn.  St.  524 ;  Clarh 
V.  Moody,  lY  Mass.  145  ;  Lawrence  University  v.  Smith,  32  Wis.  587. 
In  an  action  against  an  agent  for  negligence  or  unskillf  ulness,  the  stat- 
ute begins  to  run  from  the  time  the  negligence  or  unskillful  act  was 
committed,  and  the  plaintiff's  ignorance  thereof  cannot  affect  the  bar  of 
the  statute.  Sinclair  v.  Baiik,  2  Strobh.  (So.  Car.)  344 ;  Crawford  v. 
Gaulden,  33  Ga.  173.  See  Sodowsky  v.  McFarland,  3  Dana  (Ky.), 
204. 

In  cases  of  a  general  agency,  where  there  is  a  current  account,  the 
statute  of  limitations  does  not  attach  until  the  expiration  of  the  agency ; 
but  in  cases  of  special  agency,  where  the  transactions  are  isolated,  the 
statute  attaches  to  each  item  of  the  account.  Estes  v.  Stokes,  2  Rich. 
(So.  Car.)  133 ;  Hopkins  v.  Hopkins,  4  Strobh.  (So.  Car.)  Eq.  207. 

Where  a  bank  receives  money  on  deposit  in  the  ordinary  way  from 
one  of  its  customers,  the  latter  cannot  maintain  an  action  for  it  with- 
out a  previous  demand  either  by  check  or  otherwise  ;  and  the  rule  is 
the  same,  though  the  action  be  for  a  balance  struck  on  the  customer's 
bank  book,  by  one  of  the  clerks  in  the  bank.  Downes  v.  Phoenix 
Bank  of  Charlestown,  6  Hill,  297 ;  Howell  v.  Adams,  68  N".  Y.  (23 
Sick.)  314.  It  has,  however,  been  held  that  money  so  deposited  was 
money  lent,  and  could  not  be  recovered  back  after  the  laj)se  of  six 
years  from  the  time  of  deposit.  Pott  v.  Clegg,  IQ  Mees.  &  W.  321. 
And  see  Berry  v.  Pier  son,  1  Gill  (Md.),  234. 

Where  money  is  deposited  with  any  individual,  not  a  banker,  trus- 
tee or  agent,  upon  an  agreement  that  he  shall  pay  interest  thereon,  and 
that  the  same  shall  not  be  withdrawn  except  by  drafts,  payable 
thirty  days  after  sight,  no  presumption  of  payment  arises,  nor  Avill  the 
statute  of  limitations  run  against  the  debt,  until  it  is  shown  that  drafts 
drawn  in  pursuance  of  the  agreement  have  been  presented  and  dis- 
honored. And  it  rests  upon  the  party  claiming  the  benefit  of  the 
statute  to  show  the  presentation  and  dishonor  of  such  drafts.  Sulli- 
van V.  Fosdick,  10  Hun  (N.  Y.),  173. 

In  ordinary  cases,  where  an  attorney  is  employed  to  take  the  care  and 
management  of  a  suit,  he  has  a  right  to  consider  his  employment  as 
continuing  to  the  end  of  the  litigation,  unless  dismissed  by  his  client ; 
and  indeed,  he  would  liave  no  right  to  abandon  it  without  giving  his 
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client  seasonable  notice.  Langdon  v.  Castleton,  30  Yt.  285.  It  is 
therefore  held  that  no  right  of  action  accrues  to  the  attorney,  and  the 
statute  of  limitations  does  not  begin  to  run  against  his  claim  for  ser- 
vices, until  his  relation  as  attorney  to  the  suit  is  ended.  Mygatt  v. 
Wilcox,  45  N.  Y.  (6  Hand)  306 ;  S.  C,  6  Am.  Kep.  90;  Bathgate  v. 
Raskin,  59  X.  Y.  (14  Sick.)  533  ;  LicUy  v.  Hugus,  55  Penn.  St.  434 ; 
Da/i)is  V.  Smith,  48  Yt.  52.  See,  also,  Fenno  v.  English,  22  Ark.  170 ; 
Eliot  V.  Lawton,  7  Allen,  274.  In  Foster  v.  Jack,  4  "Watts  (Penn.), 
334,  it  was  held  that  the  statute  does  not  run  against  the  claim  of  an 
attorney  at  law,  for  professional  services,  so  long  as  the  debt  which  he 
seeks  to  recover  for  his  client  remains  unpaid.  See  Morrill  v.  Graham^ 
27  Tex.  646. 

The  statute  does  not  in  general  begin  to  run  as  to  an  attorney  for 
money  collected  by  him  for  his  client,  until  a  demand  and  refusal  to 
pay  over  the  money.  Sneed  v.  Hanly,  Hempst.  (C.  C.)  659  ;  Roh- 
erts  V.  Armstrong,  1  Bush  (Ky.),  263.  And  see  McGoon  v.  Galhraith, 
29  Penn.  St.  293.  It  has  however  been  held  that  where  an  attorney 
collects  money,  on  account  of  his  client,  and  does  not  notify  the  client 
thereof,  within  a  reasonable  time,  he  will  be  liable  to  an  action  for  the 
money,  without  special  demand,  and,  therefore,  the  statute  will  begin 
to  run  against  the  client's  claim,  from  the  time  when  the  attorney 
should  have  apprised  him  of  the  funds  in  his  hands.  Denton  v.  Em- 
hury,  10  Ark.  228.  And  see  Downey  v.  Garard,  24  Penn.  St.  52. 
The  statute  begins  to  run  against  an  action  for  negligence  by  an  attor- 
ney, when  such  negligence  comes  to  the  knowledge  of  the  client.  Der- 
Hchson  V.  Cady,  7  Penn.  St.  27.  See  Mardis  v.  Shackleford,  4 
Ala.  493.  "Where  an  attorney  receives  a  note  for  collection,  and  gives 
a  receipt  therefor,  if  he  neglects  to  collect  the  note,  the  cause  of  action 
does  not  arise  at  the  date  of  the  receipt,  but  from  a  reasonable  time 
thereafter  for  commencing  proceedings,  and  seventeen  months  is  more 
than  a  reasonable  time.  Rhines  v.  Evans,  66  Penn.  St.  192 ;  5  Am. 
Kep.  364. 

A  right  of  action  does  not  accrue  to  a  guardian  against  his  ward,  for 
expenses,  until  the  termination  of  the  guardianship,  even  in  case  of  the 
removal  of  the  ward  to  another  State.  Taylor  v.  Gilgore,  33  Ala. 
214.  And  the  statute  of  limitations  runs  in  favor  of  a  guardian,  only 
from  a  final  settlement.  Alston  v.  Alston,  34  id.  15  ;  Cajplinger  v. 
Stokes,  Meigs  (Tenn.),  175.  If  a  person  unauthorized  to  act  as  guard- 
ian for  another,  but  assuming  to  act  as  such,  should  receive  money  be- 
longing to  him,  the  statute  would  begin  to  run  immediately,  unless  there 
should  be  an  existing  disability.     Johnson  v.  Smith,  27  Mo.  591. 

When  the  statute  begins  to  run  against  an  action  to  adjust  and  settle 
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the  accounts  of  a  partnership  depends  upon  circumstances  of  the  case. 
Massey  v.  Tingle,  29  Mo.  437.  See  Tutt  v.  Cloney,  62  id.  116 ;  Tay- 
lor y.  Adams,  14  Ark.  62.  But  it  is  held  that  it  does  not  begin  to  run, 
even  if  the  partnership  has  been  dissolved,  so  long  as  there  are  debts 
due  to  or  from  the  partnership.  Ilarnmond  v.  Hammond,  20  Ga. 
656.  A  debt  may  be  barred  by  the  statute  as  to  a  partner  residing  in 
the  State,  notwithstanding  the  debt  continues  in  force  against  his  absent 
copartners.     Spauldlng  v.  Ludlow,  36  Vt.  150. 

"When  a  sherift'  has  received  money  on  an  execution,  the  statute 
begins  to  run  in  liis  favor  from  the  time  it  was  received.  Xo  demand 
is  necessary.  TJiomi)son  v.  Central  BanTz  of  Georgia,  9  Ga.  413. 
But  see  State  v.  Minor,  44  Mo.  373  ;  Fuqtia  v.  Young,  14  La.  Ann. 
216  ;  Keithler  v.  Foster,  22  Ohio  St.  27.  The  right  of  action  against 
an  officer  for  taking  insufficient  bail  accrues  upon  the  return  of  non 
est  inventus,  on  the  execution  against  the  principal ;  and  the  statute 
begins  to  run  from  that  time.  Mather  v.  Green,  17  Mass.  60  ;  West  v. 
Rice,  9  Mete.  564.  See  Harriman  v.  WilJcins,  20  Me.  93 ;  Belts  v. 
Norris,  21  id.  314.  Under  the  New  York  statute,  a  cause  of  action  ac- 
crues against  a  sheriff,  for  not  returning  an  execution  placed  in  his  hands 
the  moment  the  time  for  returning  it  expires,  and  no  attachment  or  notice 
to  the  sheriff  to  retm-n  the  execution  is  necessary.  Peck  v.  Hurl- 
hurt,  46  Barb.  559. 

The  possession  of  the  tenant  is  the  possession  of  his  landlord,  and  the 
statute  of  limitations  does  not  begin  to  run  against  the  latter  until  such 
tenancy  is  terminated.      Yanduyn  v.  Hepner,  45  Ind.  589. 

The  cause  of  action  of  a  surety  against  his  principal  accrues  when 
the  money  is  paid  {Thompson  v.  Stevens,  2]N"ott  &  M.  [So.  Car.]  493  ; 
Scott  V.  Nichols,  27  Miss.  94) ;  or  when  the  property  of  a  sm-ety  is 
sold  to  pay  the  debt  of  his  principal  ( Wesley  Church  v.  Moore,  10 
Penn.  St.  273)  ;  and  the  statute  begins  to  run  in  fa%^or  of  the  principal 
from  the  time  of  such  payment,  or  such  sale.  Id.  So,  a  surety's  cause 
of  action  for  contribution  against  his  co-surety,  or  his  representatives, 
arises  when  he  pays,  and  not  before.  And  the  statute  does  not  begin 
to  run  against  liis  claim  until  he  has  paid.  Maxey  v.  Carter,  10  Tei'g. 
(Tenn.)  521 ;  Lowndes  v.  Pinckney,  1  Eich.  (So.  Car.)  Eq.  155  ;  Sher- 
wood V.  Dunbar,  6  Cal.  53.  And  the  fact  that  a  sm-ety  on  a  note  has 
never  been  sued  on  it,  and  that  more  than  six  years  have  elapsed  since 
its  maturity,  does  not  discharge  him  from  liability  to  a  co-surety  for 
contribution.  Preslar  v.  StalVworth,  37  Ala.  402.  See  Yol.  5,  tit 
Principal  and  Surety. 

When  the  pledgee  remains  in  possession  of  the  pledge,  the  statute 
of  limitations  will  not  begin  to  run  against  the  pledgor  until  tender  of 
Vol.  YIL— 31 
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the  debt  for  which,  the  pledge  was  given,  and  a  refusal  by  the  pledgee 
to  restore  the  pledge  upon  demand  by  the  pledgor.  Whelan  v.  Kins- 
ley, 26  Ohio  St.  131 ;  Roberts  v.  Berdell,  61  Barb.  37 ;  S.  C.  affirmed, 
52  K.  T.  (7  Sick.)  644;  15  Abb.  (KS.)  177.  See  Wilkinson  y.  Verity, 
L.  R,  6  C.  P.  206. 

§  12.  When  the  statute  begins  to  run  as  to  subject-matter  in 
general.  It  is  the  general  rule,  that  the  statute  of  limitations  begins 
to  run  only  from  the  time  when  the  right  of  action  accrued.  Odlin  v. 
Greenleaf,  3  N.  H.  270  ;  Baymond  v.  Simonson,  4  Blackf .  (Ind. )  77 ; 
Withers  v.  Richardson,  5  T.  B.  Monr.  (Ky.)  94 ;  Hardee  v.  Dunn, 
13  La.  Ann.  161 ;  Hall  v.  Ya/ndegrift,  3  Binn.  (Penn.)  374.  Where 
a  right  of  action  depends  upon  a  contingency,  the  statute  does  not  be- 
gin to  run  until  the  contingency  happens.  Jones  v.  Lightfoot,  10  Ala. 
17.  And  when  a  demand  is  necessary  to  perfect  a  claim,  the  statute 
runs  only  from  such  demand  {Codman  v.  Rogers,  10  Pick.  112) ;  but 
a  demand  may  be  presumed  from  lapse  of  time,  and  such  dealings  be- 
tween the  parties  as  render  it  improbable  that  it  should  be  neglected. 
Raymond  v.  Bimonson,  4  Blackf.  (Ind.)  77 ;  Staniford  v.  Tuttle,  4  Yt. 
82. 

Where  a  party  enters  into  a  valid  agreement,  in  writing,  with  the 
debtor,  not  to  sue  upon  a  particular  demand  which  the  former  holds, 
until  the  happening  of  a  certain  event,  the  running  of  the  statute 
is  suspended  until  the  happening  of  such  event.  And  it  is  not  neces- 
sary to  the  validity  of  the  agreement  that  the  debtor  should  sign  it. 
Smith  V.  Lawrence,  38  Cal.  24.     See  a/nte,  §  1,  p.  223. 

Where  a  right  springs  not  from  a  contract,  but  from  legislative  en- 
actment, the  action  to  enforce  a  claim  under  such  enactment  may  be 
limited  by  law ;  and  the  legislature  is  the  exclusive  judge  of  the  rea- 
sonableness of  the  time  allowed  within  which  the  action  may  be  brought. 
DeMoss  V.  Newton,  31  Ind.  219. 

The  statute  of  21  James  I  (see  ante,  §  1,  p.  223),  provided  that  all 
actions  upon  the  case  (other  than  for  slander),  actions  of  account, 
actions  for  trespass,  debt  and  detinue,  shall  be  brought  within  six  years 
next  after  the  cause  of  such  actions,  and  not  after.  Acts  of  limita- 
tion in  this  country  contain  a  provision  substantially  the  same,  which 
is  subjected  to  like  rules  of  construction.  See  ante,  §  2,  p.  225.  Such 
acts,  being  in  aid  of  the  common  law,  are  held  to  furnish  a  general  rule 
for  cases  that  are  analogous  in  their  subject-matter,  but  for  which  a 
remedy  unknown  to  the  common  law  has  been  provided  by  statute. 
Thus,  in  Pennsylvania,  the  statute  was  applied  to  a  case  wh^re  com- 
pensation was  sought  for  damages  for  land  taken  for  a  railroad,  hors- 
ier y.  Cumlerland  R.  R.   Co.,  23  Penn.  St.  371.     But  see  contra  i 
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Dela/warCj  etc.,  M.  H.  Co.  v.  Burson,  61  id.  369.  So,  in  Connecticut, 
the  statute,  though  in  terms  applicable  to  actions  only,  is  applied  to 
all  claims  that  may  be  the  subject  of  actions,  however  presented. 
Harts  Appeal,  32  Conn.  521.  And  in  Tennessee,  where  a  cause  of 
action  is  barred  by  the  statute  if  enforced  by  regular  action,  the  same 
is  equally  barred  if  prosecuted  by  summary  proceedings.  Butler  v. 
Winters,  2  Swan,  91 ;  Prewett  v.  Hilliard,  11  Humph.  4:23. 

As  to  the  old  action  of  account,  see  Vol.  1,  tit.  Accounting.  The 
period  of  limitation  to  an  action  of  account  is  the  same  in  equity,  in  a 
suit  upon  matters  of  account,  as  at  law.  See  id. ;  Prince  v.  Heylin, 
1  Atk.  493.  The  action  of  assumpsit,  though  not  named  in  the 
above  section  of  the  statute  of  James  I,  was  construed  by  the  early 
cases  to  be  within  the  statute,  being  fairly  included  in  trespass  on  the 
case.  Harris  v.  Saunders,  4  Barn.  &  C.  411 ;  Beatty  v.  Burnes,  8 
Cranch,  98 ;  Chively  v.  Bond,  4  Mod.  105 ;  Haven  v.  Foster,  9  Pick. 
112 ;  Williams  v.  Williams,  5  Ohio,  444.  And  it  will  be  found 
generally  true  that  the  American  acts  of  limitation  include  the  action 
of  assumpsit,  eo  nomine.  See  Aug.  on  Lim.  App.  As  to  the  action 
of  debt,  see  Yol.  2,  p.  481. 

An  action  of  debt  founded  on  a  contract  arising  from  an  implication 
of  law  is  within  the  statute  of  limitations.  Wickersham  v.  Lee,  No. 
2,  83  Penn.  St.  422. 

§  13.  The  effect  of  fraud  upon  the  statute.  See  Yol.  3,  p.  472 
et  seq.  It  is  the  settled  doctrine  of  courts  of  equity,  that  the  statute 
of  limitations  only  begins  to  run,  in  cases  of  fraud,  from  the  time  of  the 
discovery  of  the  fraud  and  not  before.  Shields  v.  Anderson,  3  Leigh, 
T29 ;  Currey  \.  Allen,  34  Cal.  254  ;  Longwm'th  v.  Hunt,  11  Ohio  St. 
194 ;  JEvans  v.  Bacon,  99  Mass.  213 ;  Meader  v.  Norton,  11  Wall. 
443  ;  Bailey  v.  Glover,  21  id.  346  ;  Bricker  v.  Lightner,  40  Penn. 
St.  199 ;  Parham  v.  McCravy,  6  Kich.  (So.  Car.)  Eq.  140.  In  this, 
courts  of  equity  differ  from  courts  of  law,  which  are  absolutely  bomid 
by  the  words  of  the  statute  {Broohshanh  v.  Smith,  2  Young  &  Coll. 
58) ;  and  the  limitation  of  actions  for  fraud,  at  law,  begins  to  run  from 
the  commission  of  the  fraud.  Pyle  v.  Beckwith,  1  J.  J.  Marsh.  (Ky.) 
445  ;  Troupe  v.  Smith,  20  Johns.  33 ;  Foot  v.  Farringtan,  41  N.  Y. 
(2  Hand)  164;  Eicex.  White,  4:  Leigh  (Ya.),  474;  York  y.  Bright, 
4  Humph.  (Tenn.)  312  ;  Thrower  v.  Oivreton,  4  Strobh.  (So.  Car.)  Eq. 
155.  And  it  is  held  that  where  the  fraud  is  not  actual,  but  merely 
constructive,  the  statute  applies  ( Wilmerding  v.  Buss,  33  Conn.  68)  ; 
but  it  is  otherwise  in  California.  Boyd  v.  Blankman,  29  Cal.  19. 
And  it  is  said  that  a  court  of  equity  will  not  open  accounts  and  sus- 
tain claims  on  account  of  fraud  which  are  barred  by  the  statute,  with- 
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out  exercising  great  caution.     Couch  v.  Couch,  9  B.  Monr.  (Ky.)  160  ; 
Wagner  v.  Baird,  7  How.  (U.  S.)  234. 

ISTotwithstanding  the  authorities  above  cited,  the  doctrine  has  been 
maintained  that  where  there  is  fraud,  the  statute  does  not  operate  in 
courts  of  law  until  the  party  affected  is  conscious  of  it.  See  Mass. 
Tump.  Co.  V.  Field,  3  Mass.  201 ;  Cole  v.  McGlathry,  9  Me.  131 ; 
JRaymond  v.  Simonson,  4  Blackf.  (Ind.)  85  ;  Mitchell  v.  Thoinjpson,  1 
McLean  (C.  C),  96  ;  Sherwood  v.  Sutton,  5  Mas.  (C.  C.)  143 ;  Liver- 
more  v.  Johnson,  27  Miss.  284.  In  Pennsylvania,  fraud  not  dis- 
covered imtil  after  six  years  may  be  successfully  replied  to  a  plea  of 
the  statute.  McDowell  v.  Young,  12  Serg.  &  R.  128  ;  Harrishurg 
Bank  v.  Forster,  8  Watts,  12.  In  Mississippi,  the  statute  commences 
running  from  the  time  of  the  commission  of  the  fraud,  and  not  from 
the  time  when  the  injury  occasioned  by  it  to  the  plaintiff  is  established. 
But  where  a  relation  of  trust  and  confidence  exists  between  the  parties 
so  as  to  render  it  the  duty  of  the  defendant  to  disclose  the  true  state 
of  the  case  to  the  plaintiff,  the  statute  commences  to  run  only  from 
the  time  of  the  discovery  of  the  fraud  or  deceit.  Littlejohn  v.  Gordon, 
32  Miss.  235 ;  Buckner  v.  Calcote,  28  id.  432.  The  Indiana  statute 
providing  that  actions  for  relief  against  frauds  must  be  commenced 
within  six  years  after  the  cause  of  action  has  accrued,  applies  as  well 
to  suits  in  equity  as  at  law,  and  under  the  statute,  time  begins  to  run 
before  discovery  of  the  cause  of  action,  unless  the  defendant  shall  con- 
ceal his  liability.  Pitcher  v.  Flinn,  30  Ind.  202.  So,  the  rule  is  said 
to  have  been  very  well  settled  under  the  English  statute  of  limitations, 
that  where  the  party  against  whom  a  cause  of  action  existed  in  favor 
of  another,  by  fraud  or  actual  fraudulent  concealment,  prevented  such 
other  from  obtaining  knowledge  thereof,  the  statute  would  only  com- 
mence to  run  from  the  time  the  right  of  action  was  discovered,  or 
might,  by  the  use  of  diligence,  have  been  discovered.  See  Chetha/m  v. 
Hoare,  L.  R.,  9  Eq.  571;  Vane  v.  Vane,  L.  R,  8  Ch.  App.  383;  S. 
C,  5  Eng.  E.  607 ;  Clarke  v.  Hougham,  2  Barn.  &  C.  149 ;  Cowper  v, 
Godmond,  9  Bing.  748 ;  Gram/er  v.  George,  7  Dowl.  &  Ry.  729 ; 
5  B.  &  C.  149 ;  Wear  v.  Skinner,  46  Md.  257 ;  S.  C,  24  Am.  Eep.  517 ; 
VoAibihher  v.  Beirne,  6  W.  Va.  168.  Such  is  the  rule  in  Iowa  {District 
Township  of  Boomer  v.  French,  40  Iowa,  601)  ;  and  where  there  is  no 
fraudulent  concealment  of  the  fact  that  a  right  of  action  exists,  but  a 
concealment  merely  of  the  existence  of  property  from  which  a  judg- 
ment might  be  satisfied,  the  operation  of  the  statute  of  limitations  is  not 
suspended.  Humphreys  v.  Mattoon,  43  id.  556.  See,  also,  State  v. 
Giles,  52  Ind.  356  ;    Wynne  v.  Cornelison,  52  id.  312. 

The  time  limited  for  suing  for  a  fraudulent  conversion  runs  from 
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tlie  discovery  of  the  fraud,  in  Minnesota.  Commissioners  of  Mower 
V.  Smith,  22  Minn.  97.  See,  also,  Meyer  v.  QxiarteTmoxis,  28  Ark. 
45. 

In  Maine  an  action  lies  for  money  had  and  received  against  one  who 
fraudulently  procures  the  surrender  of  his  own  past  due  note,  without 
payment ;  and  the  statute  of  limitations  will  commence  to  run  only 
from  the  time  when  the  fraud  was  discovered,  or  might,  by  due  dili- 
gence, have  been  discovered.  Penobscot  It.  R.  Co.  v.  Mayo,  6Y  Me. 
470  ;  S.  C,  24  Am.  Rep.  45. 

Although  the  statute  of  limitations  of  Georgia  excepts  suits  for 
fraud,  yet,  the  fact  that  for  a  period  beginning  after  the  statute  com- 
menced running,  and  terminating  before  the  bar  attached,  the  note  was 
in  the  hands  of  the  principal  maker  as  an  attorney  at  law,  under  his 
professional  engagement  to  sue  it,  to  judgment,  against  himself  and  his 
sureties,  which  engagement  he  violated,  is  no  reply  to  a  plea  of  the 
statute  by  such  principal  maker.      Callaway  v.  West,  56  Ga.  684. 

But  where  a  claim  was  lost  through  the  misconduct  or  fraud  of  an 
attorney,  with  whom  a  collection  agency  had  intrusted  it  for  collection, 
and  the  replies  of  the  agency  to  inquiries  made  were  calculated  to 
throw  the  claimants  off  their  guard,  it  was  held,  in  Pennsylvania,  that 
the  statute  of  limitations  only  began  to  run  against  the  claimants  from 
the  time  of  their  discovery  of  the  fraud.  Morgan  v.  Tener,  83  Penn. 
St.  305  ;    WicTcersham  v.  Lee,  83  id.  416. 

The  rule  that  the  statute  of  limitations  does  not  run  in  favor  of 
a  party  concealing  the  cause  of  action  was  applied,  in  Massachussets, 
in  an  action  by  a  bank  against  its  president,  for  money  had  and  re- 
ceived, and  falsely  represented  by  him  to  have  been  paid  over  to  an 
agent  to  whom  the  bank  was  indebted.  Atlantic  Nat.  Bank  v.  Har- 
ris, 118  Mass.  147. 

A  Maryland  statute  provided  that  "  where  a  party  has  a  cause  of  ac- 
tion, of  which  he  has  been  kept  in  ignorance  by  the  fraud  of  the 
adverse  party,"  the  statute  of  limitations  should  not  begin  to  run  until 
the  fraud  was  discovered.  And  it  was  held  that  where  the  cause  of 
action  was  the  fraud  of  the  defendant,  the  mere  concealment  by  him 
of  such  fraud  was  sufficient  to  prevent  the  running  of  the  statute  of 
limitations.    Wear  v.  Skinner,  46  Md.  257 ;  S.  C,  24  Am.  Rep.  517. 

§  14.  Bills  and  notes.  A  promissory  note,  payable  on  demand, 
whether  with  or  without  interest,  is  due  forthwith,  so  that  the  statute 
commences  running  from  the  date  of  the  note  (  Wheeler  v.  Warner,  47 
N.  Y.  [2  Sick.]  519  ;  S.  C.,  7  Am.  Rep.  478),  or  from  its  delivery  if 
without  date.  Palmer  v.  Palmer,  36  Mich-  487  ;  S.  C,  24  Am.  Rep. 
605  ;  Smith   v.  Bycewood^   1   Rice  (So.  Car.),   245.     And  no  special 
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demand  is  necessary.  Id. ;  Norton  v.  J^llam,  2  Mees.  &  W.  461 ; 
Caldwell  v.  Rodman^  5  Jones'  (No.  Car.)  L.  139 ;  Ruff  v.  Bull^  7  Harr. 
&  J.  (Md.)  14;  Wilks  V.  Robinson,  3  Rich.  (So.  Car.)  182  ;  Bill  v. 
Henry,  lY  Ohio,  9  ;  Larason  v.  Lambert,  12  N,  J.  Law,  247 ;  FelVs 
Point  Savings  Institution  v.  Weedon,  18  Md.  320  ;  Bartlett  v.  Rogers, 
3  Sawjer,  62.  But  see  Zee  v.  Cassin,  2  Cranch  (C.  C),  112.  A  non- 
negotiable  note,  payable  "  thirty  days  after  demand,"  was  held  to  be 
within  the  same  principle.  Palmer  v.  Palmer,  36  Mich.  487;  S.  C, 
24  Am.  Rep.  605.  On  the  other  hand  it  has  been  held  that,  in  the 
latter  case,  the  statute  commences  running  only  from  the  time  of  the 
demand.  Thorpe  v.  Combe,  8  Dowl.  &  Ry.  374  ;  Wennian  v.  Mohawk 
Ins.  Co.,  13  Wend.  267.  And  see  Thrall  v.  Mead,  40  Vt.  540  ;  Little 
V.  Blunt,  9  Pick.  488 ;  Wolfe  v.  Whiteman,  4  Harr.  (Del.)  246  ;  Tay- 
lor V.  Witman,  3  Grant's  (Penn.)  Cas.  138 ;  Richman  v.  Richman,  5 
Halst.  (]Sr.  J.)  114 ;  Ang.  on  Lim.  91.  But  the  demand  must  be  made 
within  a  reasonable  time  from  the  time  of  the  date.  If  no  cause  for 
delay  can  be  shown  the  demand  is  barred,  unless  made  within  the 
period  of  the  statute  of  limitations,  and  the  right  of  action  is  extin- 
guished by  the  delay.  Morrison  v.  Mullin,  34  Penn,  St.  12 ;  Palmer 
V.  Palmer,  36  Mich.  487  ;  S.  C,  24  Am.  Rep.  605  ;  Thrall  v.  21ead, 
40  Yt.  540.  There  is  said  to  be  the  same  reason  for  hastening  the 
demand  that  there  is  for  hastening  the  commencement  of  the  action. 
Wilde,  J.,  in  Codman  v.  Rogers,  10  Pick.  120.  See,  also,  Keithler 
V.  Foster,  22  Ohio  St.  27.  On  a  note  or  bill  payable  on  or  after  sight, 
or  after  notice,  it  is  held  that  the  statute  does  not  begin  to  run  until 
presentment  or  notice.  Holmes  v.  Kerrison,  2  Taunt.  323  ;  Wolfe  v. 
Whiteman,  4  Harr.  (Del.)  246.  But  the  presentment  or  notice  must 
be  made  in  a  reasonable  time,  having  in  view  the  circumstances  of  each 
particular  case.  Wallace  v.  Agry,  4  Mas.  (C.  C.)  336.  And  see  the 
cases  above  cited.  When  a  bill  is  refused  acceptance  and  notice 
thereof  is  duly  given,  the  statute  runs  from  the  time  of  refusal  and 
notice.  Whitehead  v.  Walker,  9  Mees.  &  W.  506  ;  Ang.  on  Lim.,  §  97. 
In  computing  the  time  at  which  the  statue  begins  to  run,  on  promissory 
notes,  the  day  on  which  the  note  becomes  due  is  excluded,  in  all  cases, 
when  days  of  grace  are  allowed.  Bell  v.  Sackett,  38  Cal.  407 ;  Pick- 
ard  V.  Valentine,  13  Me.  412  ;  Blackman  v.  Wearing,  43  Conn.  56  ; 
S.  C,  21  Am.  Rep.  634.  The  statute  of  limitations  does  not  begin  to 
run  against  a  promissory  note  until  three  days  after  the  date,  when,  by 
its  terms,  it  is  due.  McCoy  v.  Farmer,  65  Mo.  244.  And  see  Salt 
Springs  Nat.  BankY.  Burton,  58  N.  Y.  (13  Sick.)  430  ;  S.  C,  17  Am. 
Rep.  265 ;  ante,  p.  231,  §  6.  And  an  action  upon  a  promissory  note, 
payable  one  day  after  date,  without  grace,  begun  on  the  day  following 
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the  execution  of  the  note,  is  held  to  be  premature.  Davis  v.  Eppinger, 
18  Cal.  378 ;  Hathaway  v.  Patterson,  45  id.  294.  An  action  is  well 
brought  on  the  24th  of  December,  1874,  on  a  note  dated  December  24, 
1867,  payable  in  one  year  from  its  date,  and  not  entitled  to  grace,  if  it 
does  not  appear  that  there  was  a  demand  and  refusal  of  payment  on 
the  day  the  note  fell  due.  Beeman  v.  Cook,  48  Yt.  201 ;  S.  C,  21 
Am.  Rep.  123.  The  statute  does  not  begin  to  run  against  a  bill  of  ex- 
change, made  payable  at  a  particular  place,  until  after  a  demand  at  such 
place  and  a  dishonor  there.  Picquet  v.  Curtis,  1  Sumn.  (C.  C.)  478.  On 
a  promissory  note,  given  as  a  contingent  guaranty  and  payable  according 
to  assessments  to  be  made  after  other  assets  are  exhausted,  the  statute 
does  not  begin  to  run  until  that  contingency  occurs.  Hope  Mut.  Ins. 
Co.  V.  Perkins,  2  Abb.  App.  (N.  Y.)  383 ;  S.  C,  38  N.  Y.  (11  Tiff.) 
404.  Upon  a  promise  signed  by  the  defendant,  "  to  pay  at  any  time 
within  two  years,"  it  is  held  to  be  for  the  makers  to  determine  the 
time,  and  consequently  they  are  not  in  default,  and  the  statute  does 
not  begin  to  run  until  after  the  two  years.  Creighton  v.  Posseau,  1 
Iowa,  133.  And  see  Jones  v.  Eisler,  3  Kans.  134.  But  a  promise  in 
writing,  to  pay  a  note  "at  any  time  within  six  years  from  this  date,"  is 
held  to  be  a  promise  to  pay  on  demand,  and  the  statute  begins  to  run, 
against  a  claim  founded  on  such  written  promise,  from  the  date. 
Young  V.  Weston,  39  Me.  492. 

When  a  note  is  made  payable  in  several  annual  payments,  the  cause 
of  action  for  the  first  payment  accrues  as  soon  as  it  becomes  payable, 
and  the  statute  begins  to  run  against  it  from  that  time,  and  not  from 
the  time  when  the  latest  sum  should  be  paid.  Burnham  v.  Brown,  23 
Me.  400.  And  see  Baltimore.,  etc.,  Tump.  Co.  v.  Barnes,  6  Harr.  & 
J.  (Md.)  57.  Nearly  six  years  after  a  note  was  due,  the  maker  gave  in 
place  of  it  a  new  note,  antedated  five  years,  which  was  accepted ;  and 
it  was  held  by  the  New  Jersey  court,  that  the  statute  was  a  bar  to  an 
action  on  the  note  more  than  six  years  after  the  date  of  it,  although 
only  a  year  after  its  delivery,  it  not  having  been  antedated  by  mistake, 
or  for  any  unlawful  purpose,  but  to  carry  into  effect  the  object  of  the 
parties.  Panl  v.  Smith,  32  N.  J.  Law,  13.  The  holder  of  a  bank 
check,  which  has  been  marked  as  "  good  "  by  the  bank  on  which  it  is 
drawn,  is  bound  to  present  it  and  demand  payment  within  six  years 
from  the  time  of  the  making  of  the  check,  or  the  claim  will  be  barred 
by  the  statute  in  Pennsylvania.  Girard  Bank  v.  Bank  of  Penn 
Township,  4  Phil.  (Penn.)  104. 

The  statute  does  not  commence  running  upon  a  bank  'bill  immedi- 
ately upon  its  being  issued,  but  when  a  demand  of  payment  is  made. 
Thurston  v.  Wolf  borough  Bank,  18  N.  H.  391.     See  Kimhro  v.  Bank 
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of  Fulton^  49  Ga.  419 ;  Samples  v.  Bank,  1  Woods,  523.  ItTor  is  a 
bank  liable  upon  a  certificate  of  deposit  until  after  demand  of  payment, 
and,  therefore,  the  statute  does  not  begin  to  run  against  it  until  demand 
is  made.  Howell  v.  Adams,  68  N.  Y.  (23  Sick.)  314 ;  National  Bamk 
of  Fort  Edward  v.  Washington  Co.  Nat.  Banh,  5  Hun,  605 ;  Girard 
Bank  V.  Bank  of  Penn  Township,  39  Penn.  St.  92.  And  see  Pardee^. 
Fish,  67  Barb.  407.  But  it  has  been  thought  that  the  statute  runs  from 
the  date  of  a  certificate  of  deposit,  payable  on  demand.  Tripp  v.  Cur- 
tenius  36  Mich.  494 ;  S.  C,  24  Am.  Rep.  610 ;  Brummagim  v.  Tal- 
lant,  29  Cal.  503.     And  see  Poorman  v.  Mills,  35  id.  118. 

The  statute  begins  to  run  against  the  liability  of  an  indorser  of  a  bill 
of  exchange,  from  the  time  of  the  dishonor  by  the  acceptor,  and  not 
from  the  time  of  the  payment  by  a  subsequent  indorser.  Hunt  v.  Tay- 
lor, 108  Mass.  508.  See  Yol.  5,  pp.  185-247,  tit.  Principal  and  Surety. 

Where  the  maker  of  a  note  neglected  to  pay  it  at  maturity,  and  the 
surety  being  then  unable  to  pay  it,  obtained  time  from  the  holder  upon 
giving  collateral  security,  and  finally  paid  it  more  than  six  years  after 
maturity,  it  was  held,  in  an  action  by  the  surety  against  the  maker,  that 
the  statute  did  not  begin  to  run  against  the  plaintiff  until  he  paid  the 
note.  Norton  v.  Hall,  41  Yt.  471.  And  see  Hayes  v.  Morse,  8  id. 
319 ;  Pope  v.  Bowman,  27  Miss.  194 ;  Barnsbaok  v.  Reiner,  8  Minn. 
59 ;  Barker  v.  Cassidy,  16  Barb.  177. 

It  is  held  that  the  statute  does  not  commence  running  in  favor  of 
the  maker  of  a  guaranty,  indorsed  upon  a  promissory  note,  until  a  cause 
of  action  has  accrued  upon  the  contract  of  guaranty.  Cooper  v.  Dedricky 
22  Barb.  516.     See  Mobile,  etc.,  E.  B.  Co.  v.  Jones,  57  Ga.  198. 

Where  a  mortgage  was  given  by  the  maker  of  a  note  to  his  surety, 
conditioned  that  if  the  maker  should  pay  the  amount  for  which  the  note 
was  given,  and  save  the  surety  harmless  from  all  demands  upon  it,  the 
conveyance  should  be  void,  it  was  held  that  the  statute  did  not  begin 
to  run  against  the.  mortgagee  untU  actual  payment  of  the  note  by  him. 
McLean  v.  Eagsdale,  31  Miss.  701. 

The  cause  of  action  on  a  premium  note  given  to  an  insurance  com- 
pany, payable  "  in  such  portions  and  at  such  time  or  times  as  the  direct- 
ors "  may  require,  does  not  accrue  until  an  assessment  has  been  made 
upon  it,  and  notice  thereof  given  to  the  maker ;  and  from  that  time  the 
statute  begins  to  run.  Howland  v.  Cuykendall,  40  Barb.  320 ;  Be 
Slater  Miut.  Fire  Ins.  Co.,  10  R.  I.  42  ;  Bigelow  v.  Lihhy,  117  Mass. 
359. 

In  a  few  of  the  States,  the  statute  of  limitations  has  no  application  to 
promissory  notes  which  are  witnessed.  This  is  so  in  Maine  (Stanley  v. 
Kempton,  30  Me.  118  ;  Trustees,  etc.,  v.  Powell,  49  id.  330) ;  in  Massa- 
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chusetts  {Faulkner  v.  Jo?ies,  16  Mass.  290  ;  JRochwood  v.  Brovm,  1  Gray, 
261),  and  in  Yermont.  Carpenter  v.  McClure,  38  Vt.  375  ;  S-  C,  40  id. 
108.  It  makes  no  difference  that  the  note  is  not  negotiable  {Sibley  v. 
Phelps,  6  Cush.  172),  nor  that  the  maker  of  the  note  is  an  infant, 
Earle  v.  Reed,  10  Mete.  387.  But  it  is  held  that  a  note  payable  in 
specific  articles  is  not  within  the  exception  (  Gillman  v.  Wells,  7  Me.  25  ; 
Dennett  v.  Goodwin,  32  id.  41) ;  otherwise,  in  Vermont.  Bragg  v. 
Fletcher,  20  Vt.  351.  If  the  original  promisee  of  a  witnessed  note,  after 
six  years,  transfers  it,  the  note  is  put  upon  a  footing  with  notes  not 
witnessed ;  that  is,  the  statute  will  begin  to  run  against  the  indorsee 
from  the  time  of  the  transfer.  Frye  v.  Barker,  4  Pick.  384.  But  see 
Stanley  v.  Kempton,  30  Me.  118. 

If  a  person  write  his  name  upon  a  note  as  a  witness  to  its  execution, 
although  there  are  no  words  of  attestation,  or  otherwise,  expressive  of 
the  object  and  purpose  of  the  signature,  it  will  be  a  sufficient  attesta- 
tion. Faulkner  v.  Jones,  16  Mass.  290.  But  one  who  sees  a  note 
signed  has  no  right  to  subscribe  his  name  as  a  witness  at  another  time, 
and  without  a  knowledge  and  consent  of  the  promisor ;  and  a  note 
thus  subscribed  will  not  come  within  the  exception  in  regard  to  wit- 
nessed notes.  Smith  v.  Dunham,  8  Pick.  246  ;  Brown  v.  Cousens, 
51  Me.  301.  And  see  Wallcer  v.  Warjield,  6  Mete.  466.  The  follow- 
ing memorandum,  written  upon  the  back  of  a  promissory  note,  and 
signed  in  the  presence  of  an  attesting  witness,  "  I  hereby  renew  the 
within  note,"  is  a  witnessed  promissory  note,  within  the  exception  of 
the  statute.  Daggett  v.  Daggett,  124  Mass.  149.  So,  a  memorandum 
written  on  a  note  by  the  maker  in  these  words,  "  For  value  received,  I 
hereby  acknowledge  this  note  to  be  due,  and  promise  to  pay  the  same 
on  demand,"  and  signed  in  the  presence  of  an  attesting  witness,  is  a 
promissory  note  within  the  exception.  Comononwealth  Ins.  Co.  v. 
Whitney,  1  Mete.  21.  But  a  memorandum  on  the  back  of  a  promis- 
sory note,  in  these  words,  '^  I  acknowledge  the  within  note  to  be  just 
and  due,"  signed  by  the  maker  and  attested  by  a  witness,  is  not  a  prom- 
issory note  signed  in  the  presence  of  an  attesting  witness,  within  the 
exception,  there  being  no  express  promissory  words.  Gray  v.  Boioden, 
23  Pick.  282. 

An  unattested  indorsement  is  neither  within  the  language  nor  the 
spirit  of  the  Maine  statute,  which  excepts  attested  promissory  notes 
from  the  general  limitation  of  six  years  as  applicable  to  personal  con- 
tracts. Wallace  v.  Stevens,  64  Me.  225.  And  a  defendant  who  signs 
a  note,  already  signed  by  others  to  whose  signatures  there  is  an  attest- 
ing witness,  may  plead  the  statute.  As  to  him  the  note  is  not  a  wit- 
nessed one.  Trustees,  etc.,  v.  Rowell,  49  id.  330.  So,  a  memorandum 
Vol.  VII.— 32 


250  LIMITATIONS,  STATUTE  OF. 

in  writing,  whereby  the  maker  agrees  to  pay  a  note  "  at  any  time  within 
six  years  from  this  date,"  is  not  a  promissory  note,  and  it  is  subject  to 
the  bar  of  the  statute  of  limitations  after  six  years,  although  attested 
by  a  witness.      Young  v.   Weston,  39  id.  492. 

Under  the  Massachusetts  statute,  if  a  part  payment  has  been  made 
on  an  attested  promissory  note,  the  original  payee  may  maintain  an 
action  upon  it  at  any  time  within  twenty  years  after  the  date  of  such 
payment  {Gilberts.  Collins,  124  Mass.  1Y4) ;  so,  under  the  statute  of 
Maine.  Estes  v.  Blake,  30  Me.  164 ;  Lincoln  Academy  v.  NewJiall, 
38  id.  179.  But  the  limitation  of  witnessed  notes  in  Yermont  is  four- 
teen years  {Bragg  v.  Fletclier,  20  Yt.  351) ;  and  a  single  witness  to  a 
joint  note  must  have  attested  all  the  signatures,  to  fortify  the  note 
against  the  statute  of  limitations.     Lapham  v.  Briggs,  27  id.  26. 

§  15.  Contracts  in  general.  The  statute  of  limitations  begins  to 
run  against  contracts  generally,  from  the  time  a  cause  of  action  accrues 
on  the  contract.  Atherton  v.  WilUains,  19  Ind.  105  ;  DohynsY.  School- 
field,  10  B.  Monr.  (Ky.)  311 ;  Bennett  v.  Herring,  1  Fla.  387.  Upon 
a  contract  limited  as  to  the  time  of  its  existence,  the  statute  runs  from 
the  limit  fixed  in  the  contract.  Walling  v.  Wheeler,  39  Tex.  480.  See 
ante,  ^.  223,  §  1.  Where  a  contract  to  do  a  thing  contemplates  a  reason- 
able time  to  be  allowed  therefor,  the  statute  does  not  begin  to  run  till 
after  its  expiration,  and  the  question  of  reasonable  time  is  for  the  jury. 
Evans  v.  Hardeman,  15  Tex.  480.  On  a  claim  for  work  and  labor,  the 
statute  begins  to  run  from  the  time  when  the  work  was  finished,  and 
not  from  the  time  when  the  contract  was  made.  Ze'igler  v.  Hunt,  1 
McCord  (S.  C),  577.  And  see  Jones  v.  Leans,  11  Tex.  359.  And  the 
statute  begins  to  run,  so  as  to  bar  an  action  on  a  contract  to  complete  a 
certain  work,  from  the  time  when  the  work  was  to  have  been  completed, 
and  not  from  the  time  when  the  plaintiff  had  received  actual  dam- 
age from  the  imperfect  execution  of  the  work.  BanMn  v.  Wood- 
worth,  3  Penr.  &  Watts  (Penn.),  48  ;  Argall  v.  Bryant,  1  Sandf.  i^. 
Y.)  98.  But  the  day  from  which  the  count  is  to  be  made  is  excluded 
from  the  computation.  Menges  v.  Frich,  73  Penn.  St.  137  ;  S.  C,  13 
Am.  Ptep.  733.     See  anU,  p.  231,  §  6. 

Where  the  parties,  through  a  period  of  many  years,  treat  their  con- 
tract to  marry  as  a  continuing  one,  by  recognizing  its  existence  and 
promises  of  its  fulfillment,  the  statute  of  limitations  will  not  begin  to 
run  until  one  party  has  broken  the  engagement  or  until  notice  is  given 
of  a  termination  of  the  agreement.     Blackhurn  v.  Mann,  85  111.  222. 

Under  a  contract  for  work  and  labor  to  be  paid  for  after  the  death  of 
the  employer,  the  statute  of  limitations  will  not  commence  to  run  until 
after  the  occurrence  of  that  event.     Riddle  v.  Backus,  38  Iowa,  81  ; 
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Titman  v.  Titmcm,  64  Penn.  St.  480 ;  Minno  v.  Walker,  14  La. 
Ann.  581. 

The  time  allowed  for  bringing  a  suit  in  the  court  of  claims  upon  a 
government  contract,  begins  to  run  when  the  government  gave  a  no- 
tice to  the  contractor  that  they  terminate  the  contract.  Skimming  v. 
United  States,  10  Ct.  of  CI.  465.  And  the  limitation  is  not  suspended 
while  the  contractor  has  a  claim  pending  in  one  of  the  depart- 
ments.    Id. 

The  law  implies  a  warranty  of  title  in  the  vendor  of  a  chattel,  and 
an  action  for  breach  of  such  warranty  accrues  at  the  time  of  the  sale 
of  the  chattel,  and  the  statute  runs  from  that  time.  Scott  v.  SGoff,  2 
A.  K.  Marsh.  (Ky.)  217 ;  Chancellor  v.  Wiggins,  4  B.  Monr.  (Ky.) 
201 ;  Perkins  v.  Whelan,  116  Mass.  542,  But  see  Gross  v.  Kierski, 
41  Cal.  111.  So,  in  an  action  for  the  breach  of  a  warranty  of  sound- 
ness, the  statute  does  not  begin  to  run  from  the  time  when  an  injury 
befalls  the  purchaser,  in  consequence  of  the  unsoundness,  but  from  the 
date  of  the  contract.  Baucmn  v.  Streater,  5  Jones'  (No.  Car.)  L.  70. 
And  a  cause  of  action  for  the  price  of  a  thing  sold  accrues  on  the  day 
of  sale,  if  the  particular  thing  sold  is  then  set  apart  for  the  buyer, 
though  not  delivered  till  afterward,  and  the  statute  begins  to  run  from 
the  day  of  sale.     Austin  v.  Dawson,  75  No.  Car.  523. 

While  a  promise  is  suspended  by  a  condition,  the  statute  does  not 
run  from  the  time  of  making  it,  since  no  right  of  action  accrues  till 
the  condition  is  performed,  or  the  event  stipulated  for  happens.  Stew- 
art V.  Marston,  12  La.  Ann.  356  ;  Nimmo  v.  Walker,  14  id.  581 ;  Ang. 
on  Lim.,  §  113.  If,  in  a  contract  to  pay  money  on  a  condition,  no  time 
of  payment  or  performance  of  the  condition  be  fixed,  the  statute 
begins  to  run  after  the  expiration  of  a  reasonahle  time  for  payment. 
Doe  V.  Tliomjpson,  22  N.  H.  217.  And  see  Thomas  v.  Croft,  2  Rich. 
(So.  Car.)  113.  Where  a  promise  was  made  to  pay  a  debt  on  the  event  of 
a  contingency,  the  consummation  of  which  depended  wholly  on  the 
promisor,  it  was  held  that  the  statute  began  to  run  from  the  date  of  the 
promise.  McDowell  v.  Goodwyn,  2  Mill's  (So.  Car.)  Const.  441.  And, 
as  against  a  promise  to  pay,  upon  a  contingency  which  does  not  sus- 
pend the  right  of  action,  the  statute  runs  from  the  making  of  the 
promise,  and  not  from  the  happening  of  the  contingency.  Motley  v. 
Montgomery,  2  Bailey  (So.  Car.),  544. 

In  the  case  of  a  promise  to  repay  money,  paid  at  the  request  of  the 
promisor  to  a  third  person,  the  cause  of  action  arises  when  the  money 
is  paid,  and  the  statute  then  begins  to  run,  and  not  when  the  promise 
is  made.  Perkins  v.  Littlefield,  5  Allen,  370.  When  a  party  consents 
to  pay  the  expenses  of  a  suit,  in  consideration  of  the  promise  of  an- 
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other  to  share  such  expenses,  "  when  ascertained,"  the  statute  does  not 
begin  to  run  until  such  expenses  have  actually  been  paid  by  the  prom- 
isee. Dorwin  v.  Smithy  35  Yt.  69.  It  has  been  held  that,  where 
money  is  deposited  with  one  person  for  the  use  of  another,  the  cause  of 
action  accrues  to  the  latter  from  the  time  of  the  deposit,  and  the  stat- 
ute commences  running  from  that  time.  Buckner  v.  Patterson^  Litt. 
Sel.  Gas.  (Ky.)  234.     But  see  Hutchins  v.  Oilman,  9  N.  H.  359. 

The  statute  of  limitations  does  not  begin  to  run  upon  a  demand 
until  the  principal,  or  at  least  some  separate  and  distinct  portion  of  the 
principal,  becomes  due  and  payable,  and  then,  only  upon  such  distinct 
and  separate  portion.  The  interest,  accruing  from  year  to  year,  is  not 
thus  separated  from  the  principal  demand,  and,  consequently,  the  stat- 
ute does  not  run  upon  it  until  the  principal  is  barred  by  the  statute. 
Grafton  Bank  v.  Boe,  19  Vt.  463. 

Where  a  party  has  a  claim  against  the  State,  arising  out  of  contract, 
the  statute  begins  to  run  against  it  from  the  time  when  the  indebted- 
ness arises,  and  not  merely  from  the  time  when  the  claim  is  presented 
to  the  legislature  for  allowance.     Baxter  v.  State,  17  "Wis.  588. 

As  a  general  rule,  the  statute  begins  to  run  in  the  case  of  a  promise 
of  indemnity,  from  the  time  when  the  promisee  actually  pays  the 
money  or  damages,  and  not  from  the  time  when  he  is  liable  to  pay  it. 
Colmn  V.  BucJcle,  8  Mees.  &  W.  680  ;  Collinge  v.  Heywood,  1  P.  & 
Dav.  502  ;  Carter  v.  Adamson,  21  Ark.  287.  But  if  the  promise  be 
to  indemnify  against  liability,  the  right  of  action  accrues  as  soon  as  the 
party  becomes  liable  to  pay,  and  is  not  postponed  until  actual  payment. 
Wehh  V.  Bond,  19  Wend.  423 ;  Murrell  v.  Johnson,  1  Hen.  &  Mumf. 
(Ya.)  450 ;  Macey  v.  Childress,  2  Tenn.  Ch.  438.  The  rule,  in  brief, 
to  be  extracted  from  the  cases  is,  that  where  indemnity  only  is  expressed, 
damages  must  be  sustained  before  a  recovery  can  be  had  ;  but  a  posi- 
tive agreement  to  do  an  act  which  is  to  prevent  damage  to  the  plain- 
tiff will  sustain  an  action  where  the  defendant  neglects  or  refuses  to 
do  such  act.  Rector,  etc.,  of  Trinity  Church  v.  Higgins,  48  N.  Y. 
(3  Sick.)  532.  The  cause  of  action  upon  an  interest  coupon,  originally 
annexed  to  a  bond  of  a  public  corporation  but  which  has  been  detached 
from  the  bond  and  transferred  and  is  held  as  an  independent  contract, 
accrues  at  the  maturity  of  the  coupon,  and  the  statute  of  limitations 
commences  to  run  from  that  time.     Clark  v.  Iowa  City,  20  Wall.  583. 

Where  a  loan  of  money  is  made,  "  to  be  paid  when  called  for,"  or 
"  on  demand,"  the  statute  begins  to  run  in  favor  of  the  borrower 
from  the  date  of  the  loan.  Ware  v.  Hewey,  57  Me.  391 ;  Cook  v. 
Cook,  19  Tex.  434 ;  Hall  v.  Letts,  21  Iowa,  596  ;  Barnall  v.  Magrvr 
der,  1  Harr.  &  G.  (Md.)  439.     And  it  is  held  that,  in  general,  the  stat- 
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ute  commences  to  run  against  an  action  upon  a  subscription  to  stock 
of  a  corporation,  as  to  each  installment  called  in,  from  the  time  when 
the  directors  make  the  call.  Western  R.  R.  Co.  v.  Avery,  64  ^o.  Car. 
491.  See  Fittshurg,  etc.,  R.  R.  Co.  v.  Byers,  32  Penn.  St.  22,  which 
holds  that  although  the  statute  does  not  begin  to  run  against  a  subscrip- 
tion to  the  stock  of  a  railway  company,  until  after  calls  are  made  for 
installments,  yet,  where  no  call  is  made  for  more  than  six  years  from 
the  date  of  subscription,  the  law  will  presume  an  abandonment  of 
the  enterprise,  and,  from  analogy  to  the  statute,  bar  the  recovery, 
unless  the  delay  be  satisfactorily  accounted  for.  Mc  Cully  v.  Pitts- 
hurgh,  etc.,  R.  R.  Co.,  id.  25.  If  the  obligation  of  the  stockholder  be 
intended  to  secure  the  payment  of  any  loans  effected  by  the  company, 
it  is  held  that  the  statute  begins  to  run  in  favor  of  the  stockholder  at 
the  maturity  of  the  bonds  issued  by  the  company  for  its  first  loan. 
Haynes  v.  Wall,  13  La.  Ann.  258  ;  Clinton,  etc.,  R.  R.  Co.  v.  Eason, 
14  id.  816. 

If  the  law  makes  it  the  duty  of  a  public  officer  to  pay  over  funds  in 
his  custody  at  stated  times,  no  demand  is  necessary ;  and  the  statute 
commences  to  run  in  his  favor  from  the  set  time  for  payment,  irrespect- 
ive of  whether  a  demand  was  made  or  not.  Moore  v.  State,  55  Ind. 
360. 

In  a  suit  to  recover  back  money  paid  upon  a  voidable  contract,  the 
statute  begins  to  run  from  the  time  the  contract  is  terminated  by  one 
party  or  the  other,  and  not  before.     Collins  v.  Thayer,  74  111.  138. 

An  action  for  negligence  in  setting  a  broken  arm  arises  on  contract, 
and  not  in  tort.  Staley  v.  Jameson,  46  Ind.  159  ;  15  Am.  Rep.  285. 
See  §  20,  p.  262,  post. 

§  16.  Judgments.  A  judgment  is  not  an  agreement,  contract,  or 
promise  in  writing,  nor  is  it  in  a  legal  sense  a  specialty.  It  is  therefore 
held,  that  the  statute  of  limitations  of  21  James  I,  and  similar  statutes 
of  limitation  in  this  country,  do  not  bar  an  action  on  a  judgment.  See 
Dudley  v.  Lindsey,  9  B.  Monr.  (Ky.)  486 ;  Todd  v.  Crurnh,  5  Mc- 
Lean (0.  C),  172 ;  Mitchell  v.  Mitchell,  8  Humph.  (Tenn.)  359  ;  Red- 
dington  v.  Julian,  2  Cart.  (Ind.)  224 ;  Stewart  v.  Peterson,  63  Pean. 
St.  230.  And  it  was  decided  in  an  early  JSTew  York  case,  that  an 
action  of  debt  upon  a  judgment,  in  a  justices'  court,  was  not  barred  by 
the  statute  of  limitations  {Pease  v.  Howard,  14  Johns.  479) ;  and  the 
same  was  held  by  the  supreme  court  of  New  Hampshire.  Mahurin 
V.  Bichford,  8  N.  H.  54.  And  in  Pennsylvania,  a  decree  of  the  orphans' 
court,  fixing  the  amount  in  the  hands  of  an  executor,  is  held  to  be  in 
the  nature  of  a  judgment,  and  not  within  the  statute,  Burd  v.  Mc' 
Gregor,  2  Grant's  (Penn.)  Cas.  353.  But  it  was  held  in  South  Carolina, 
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that  a  judgment  of  a  court  of  justice,  for  the  trial  of  causes  small  and 
mean,  is  within  the  operation  of  the  statute.  Qrvffln  v.  Heaton,  2 
Bail.  (So.  Car.)  58.  So,  in  Massachusetts,  judgments  of  a  justice  of  the 
peace  are  barred  by  statute.  But  the  police  court  of  Lowell  was  held 
to  be  a  court  of  record,  and  its  judgments  not  within  the  statute. 
Bannegan  v.  Murphy,  13  Mete.  251,  In  Maine,  a  judgment  of  the 
court  of  county  commissioners  is  within  the  statute.  Woodman  v. 
Somerset,  37  Me.  29.  So,  in  Mississippi,  a  decree  rendered  in  the  pro- 
bate court  in  favor  of  a  distributee,  against  the  administrator,  is  within 
the  statute.  Bihoorth  v.  Carter,  32  Miss.  206.  And  since  the  adop- 
tion of  the  Eevised  Statutes  in  New  York,  justices'  judgments  have 
been  subject  to  the  operation  of  the  statute  of  limitations.  Carshm'e 
V.  Huyck,  6  Barb.  583.  Where  a  statute  requires  that  every  action  on 
a  judgment  shall  be  brought  within  ten  years  next  after  the  judgment 
is  entered,  and  not  afterward,  an  action  commenced  March  15th,  1869, 
on  a  judgment  entered  March  15th,  1859,  is  well  brought,  and  in  due 
time.      Warren  v.  Slade,  23  Mich.  1 ;  9  Am.  Kep.  TO. 

The  rule  that  the  statute  does  not  bar  an  action  on  a  judgment  has 
no  application  to  a  foreign  judgment.  A  foreign  judgment  being 
prima  facie  evidence  of  the  debt  only,  is  considered  of  no  higher 
nature  than  a  simple  contract,  and  a  necessary  consequence  of  this  is, 
that  the  statute  of  limitations  may  be  pleaded  to  it.  Pease  v.  Howard, 
14  Johns.  470  ;  Harris  v.  Saunders,  4  Barn.  &  C.  411  ;  Stockwell  v. 
Coleman,  10  Ohio  St.  33.  See  ante,  p.  234,  §  8.  The  provision  of 
the  constitution  of  the  United  States,  ''  that  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  records  and  judicial  proceedings 
of  every  other  State,"  cannot  be  construed  as  prohibiting  a  State  from 
passing  a  law  barring  a  right  of  action  from  lapse  of  time,  on  the 
record  of  a  judgment  of  another  State.  Randolph  v.  King,  2  Bond 
(C.  C),  104.  And  by  statute,  in  many  of  the  States,  the  judgments 
and  decrees  of  sister  States  are  barred.  See  Allison  v.  Nash,  16  Tex. 
560 ;  Brian  v.  Tims,  10  Ark.  597 ;  Van  Alstine  v.  Lemons,  19 
111.  394  ;  Boyd  v.  Barrenger,  23  Miss.  269  ;  MoElmoyle  v.  Cohen,  13 
Pet.  (U.  S.)  312.  It  is  held  in  Georgia  that,  on  a  re^dved  judgment 
from  another  State,  the  statute  of  limitations  begins  to  run  from  the 
date  of  such  revival,  and  not  from  the  date  of  the  original  judgment. 
Fagan  v.  Bently,  32  Ga.  534.  The  California  statute  of  limitations 
only  runs  against  foreign  judgments  from  the  time  when  execution 
could  issue  on  them.     Parke  v.  Williams,  7  Cal.  247. 

In  Arkansas,  the  statute  commepf^^s  to  run  against  a  judgment  by  a 
justice  of  the  peace,  when  the  tr  nscript  is  filed  in  the  circuit  court, 
from  the  date  of  the  filing,  and  not  from  the  date  of  the  Judgment 
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itself.  Burr  v.  Engles^  24  Ark.  283.  In  South  Carolina,  it  was  held 
that  an  action  on  a  magistrate's  judgment  could  not  be  brought  so 
long  as  it  might  be  enforced  by  execution  a  year  and  a  day  from  its 
date  ;  and  that,  therefore,  the  statute  did  not  begin  to  run  until  the 
expiration  of  that  time.  Vandiver  v.  Hammet,  -i  Rich.  (So.  Car.)  509. 
But  it  was  held  that  the  period  of  time  (twenty  years),  which  raises 
the  presumption  that  a  judgment  of  a  court  of  record  is  satisfied, 
begins  when  the  judgment  is  entered  up,  and  not  when  the  last 
renewal  of  fi.  fa.  is  tested,  or  loses  its  active  energy.  Dillard  v. 
Brian,  5  Eich.  (So.  Car.)  501.  And  according  to  the  decided  weight  of 
American  authority  at  least,  debt  will  lie  on  a  judgment  within  the 
year  and  day.  Kingsland  v.  Forrest,  18  Ala.  519  ;  Meason^s  Estate, 
4  Watts  (Penn.),  341  ;  Denison  v.  Williams,  4  Conn.  402  ;  Mullihin 
y.Duvall,  7  Gill  &  J.  (Md.)  355  ;  OlarTi  v.  Goodwin,  14  Mass.  237. 
And  it  is  therefore  held,  that  the  time  within  which  an  execution  may 
issue,  is  to  be  counted  in  the  time  necessary  to  bar  an  action  on  the 
judgment.     McConnico  v.  Stalhoorth,  43  Ala.  389. 

The  California  statute  of  limitations  requires  an  action  on  a  judg- 
ment to  be  brought  within  five  years ;  but  when  a  judgment  is  ren- 
dered payable  in  installments,  the  time  begins  to  run  from  the  period 
fixed  for  the  payment  of  each  installment  as  it  becomes  due.  De  Uprey 
V.  De  Uprey,  23  Cal.  352. 

In  Louisiana,  a  judgment  becomes  final  from  the  date  of  the  signa- 
ture of  the  judge ;  and  if  ten  years  are  allowed  to  elapse  from  the  date 
of  such  signature  before  citation  of  revival  is  served  on  the  defendant, 
it  is  prescribed.  And  the  delay  caused  by  an  appeal  will  not  be 
counted  in  favor  of  the  judgment  creditor,  to  defeat  the  plea  of  pre- 
scription.     Walker  v.  Hays,  23  La.  Ann.  176. 

§  17.  Penalties.  An  action  for  a  penalty  incurred  under  a  by-law 
made  by  virtue  of  a  royal  charter  under  the  great  seal,  is  not  an  action 
of  debt  grounded  upon  a  contract  without  specialty,  within  the  statute 
of  21  James  I,  and,  therefore,  a  plea  of  the  statute  bars  the  recovery 
of  the  penalty  if  the  action  is  not  commenced  within  six  years  after  it 
was  incurred.     Tolacco  PiiJe  Makers  v.  Loder,  16  Q.  B.  765. 

In  Ohio,  a  city  ordinance  making  an  assessment  for  grading  and 
paving  a  street  provided  that  the  owners  of  lots  on  which  the  assess- 
ments were  made  should  severally  pay  the  same  within  twenty  days 
from  the  date  of  the  ordinance,  or  be  subject  to  the  interest  and  penalty 
allowed  thereon  by  law.  An  action  to  enforce  the  lien  of  such  assess- 
ment against  a  lot,  commenced  more  than  six  years  after  the  date  of  the 
ordinance,  but  within  six  years  after  the  expiration  of  the  twenty  days, 
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was  held  not  to  be  barred  by  the  statute  of  limitations.  Reynolds  v. 
Green,  27  Ohio  St.  416. 

A  statutory  action  to  recover  back  money  lost  upon  a  bet  or  wager 
was  held  to  be  subject  to  the  limitation  prescribed  for  actions  for  a 
penalty  or  forfeiture.     Coojper  v.  Rowley,  29  Ohio  St.  547. 

In  an  action  in  a  State  court  to  recover  back  usurious  interest  charged 
by  a  national  bank,  a  State  statute  limiting  the  time  within  which  actions 
to  recover  excessive  interest  may  be  brought,  does  not  apply.  And  the 
suit  may  be  brought  at  any  time  within  six  years,  which  is  the  period 
of  limitation  found  in  the  act  of  congress  creating  national  banks,  and 
applied  to  the  action  for  the  penalty  for  taking  usurious  interest.  Lucas 
V.  Government  Nat.  Banh  of  Pottsville,  78  Penn.  St.  228  ;  S.  C,  21 
Am.  Kep.  17. 

§  18.  Real  property.  Prior  to  the  statute  of  32  Hen.  YIII,  ch.  2 
(1540),  actions  for  the  recovery  of  land  and  other  things  real  were  lim- 
ited from  some  particular  memorable  event.  By  the  statute  a  more 
proper  course  was  adopted,  limiting  such  actions  according  to  a  fixed 
interval  of  antecedent  time.  Afterward,  by  the  statute  of  21  James  I, 
ch.  16  (1623),  it  was  enacted  among  other  tilings  that  no  person  should 
make  entry  into  lands,  tenements,  or  hereditaments,  but  within  twenty 
years  after  his  right  should  first  accrue.  See  3  Bl.  Com.  189  ;  Ang. 
on  Lim.,  §  13.  Prom  this  last  enactment  it  resulted  that  the  same  period 
of  twenty  years  also  became  the  limitation  in  every  action  of  ejectment, 
inasmuch  as  the  right  to  bring  that  action  is  founded  upon  the  right  of 
entry.  Id.  And  see  Yol.  3,  tit.  Ejectment.  The  statute  of  21  James  I 
was  in  force  in  England  until  the  statute  of  3  &  4  "Will.  4,  ch.  27,  was 
substituted  therefor,  and  it  was  generally  adopted  by  the  original 
American  States,  when  they  were  colonies ;  and,  whenever  it  has  been 
since  superseded  by  other  acts  of  limitation,  which  do  not  essentially 
vary  from  it  in  respect  to  land,  they  are  to  be  construed  as  that  statute. 
See  ante,  p.  225,  §  2,  and  cases  cited ;  Walden  v.  Heirs  of  Gratz,  1 
Wlieat.  292;  Potts  v.  Gilbert,  3  Wash.  (C.  C.)  475.  The  right  of  entry 
and  the  right  to  maintain  ejectment  are  said  to  be  so  nearly  alike,  in  a 
legal  sense,  that  one  may  be  used  in  that  sense  for  the  other.  This  was 
so  held  under  the  statute  of  James,  and  may  be  deemed  the  settled 
construction  in  this  country.  Henderson  v.  Griffin,  5  Pet.  (U.  S.)  158; 
Ang.  on  Lim.,  §  369.  To  determine,  therefore,  whether  or  not  the  party 
is  barred  of  his  right  to  maintain  an  action  of  ejectment,  it  is  requisite 
to  determine  when  his  right  of  entry  accrued.  Clark  v.  Vaughan,  3 
Conn.  191.  And  see  fully  as  to  this  point,  Yol.  3,  tit.  Ejectment.  As  a 
general  docti-ine,  it  is  now  well  settled  that  what  the  law  deems  a  perfect 
possession,  if  continued  without  interruption  during  the  whole  period 
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which  is  prescribed  by  the  statute  for  the  enforcement  of  the  right  of 
entrj,  is  evidence  of  a  fee  {LeffingweU  v.  Warren,  2  Black  [U.  S.],  599; 
Dennis  v.  Barnard,  Cowp.  597 ;  BrarZstreet  v.  Hantiiigton,  5  Pet. 
[U.  S.]  438) ;  that  is,  the  title  to  the  property  will  be  regarded  as  vested 
in  the  possessor.  Trim  v.  MoPherson,  7  Cold.  (Teun.)  15  ;  Hopkins 
V.  Calloway,  id.  37;  Key  v.  Jennings,  QQ  Mo.  356;  Ridgeway  v. 
Holliday,  59  id.  444.  The  same  doctrine  is  acted  upon  by  com-ts  of 
equity.  Thus,  it  is  said  that,  both  on  principle  and  authority,  the  laches 
and  non-claim  of  the  rightful  owner  of  an  equitable  estate,  for  a  period 
of  twenty  years  (supposing  it  the  case  of  one  who  must,  within  that 
period,  have  made  his  claim  in  a  court  of  law,  had  it  been  a  legal  estate), 
under  no  disability,  and  where  there  has  been  no  fraud,  will  constitute 
a  bar  to  equitable  relief,  in  analogy  to  the  statute  of  limitations,  if, 
during  all  that  period,  the  possession  has  been  held  under  a  claim  une- 
quivocally adverse.  Ehnendjorf  \ .  Taylor,  10  Wheat.  168.  See  ante, 
p.  229,  §  5.  But  to  acquire  title  to  land  by  the  statute  of  limitations,  it 
is  requisite  that  there  be  an  adverse  possession  of  the  land  for  the  period 
of  limitation,  continuous  in  the  party  who  first  became  the  adverse  pos- 
sessor, or  in  him  and  his  grantees  and  successors  in  interest.  San  Fran- 
cisco V.  Fulde,  37  Cal.  349.  For  it  is  a  principle  well  established  that 
when  several  persons  enter  on  land  in  succession,  the  several  possessions 
cannot  be  tacked  so  as  to  make  a  continuity  of  possession,  unless  there 
is  a  privity  of  estate,  or  the  several  titles  are  connected.  Melvin  v. 
Proprietors  of  Locks,  5  Mete.  (Mass.)  15  ;  Dos  well  v.  De  La  La/nza, 
20  How.  (U.  S.)  29 ;  8haw  v.  Nicliolay,  30  Mo.  99 ;  Doe  v.  Brown, 
4  Ind.  143 ;  Morrison  v.  Hays,  19  Ga.  294.  Whenever  one  quits  the 
possession,  the  seizin  of  the  true  owner  is  restored,  and  an  entry  after- 
ward by  another,  wrongfully,  constitutes  a  new  disseizin.  Potts  v. 
Gilhert,  3  Wash.  (C.  C.)  475  ;  Pederick  v.  Searle,  5  Serg.  &  R.  (Penn.) 
236.  And  when  one  has  entered  expressly  or  legally  in  subserviency 
to  the  title  of  the  owner,  the  statute  does  not  begin  to  run  in  favor  of 
such  occupant  until  the  privity  existing  between  him  and  the  owner  is 
severed  by  some  unequivocal  act.  Until  such  act  his  possession  does 
not  become  adverse.  Mere  declaration  of  an  intention  is  insufficient. 
Cadwalader  v.  Aj^p.,  81  Penn.  St.  194 ;  Frink  v.  Alsip,  49  Cal.  103  ; 
Willia7ns  v.  Cash,  27  Ga.  507;  Farley  v.  Sterrett,  18  Tex.  113.  Nor 
is  this  rule  restricted  to  co-tenants  ;  but  it  applies  generally,  whenever 
the  title  was  originally  taken  and  held  in  subserviency  to  the  title  of 
the  real  owner.  Bannon  v.  Brandon,  34  Penn.  St.  263.  Where 
adjoining  land-owners  agree  upon  a  line  dividing  their  lands,  and  enter 
into  possession  and  occupy  according  to  such  line,  they  ^vill  be  con- 
cluded from  afterward  disputing  such  line  as  the  true  one ;  and  the 
Vol.  VII.— 33 
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rule  is  the  same  where  parties,  for  a  period  of  twenty  years,  acquiesce 
in  such  a  line.  Hubbard  v.  Stearns,  86  111.  35.  Yol.  2,  pp.  718,  719. 
For  a  full  discussion  of  this  branch  of  the  subject,  see  Adverse  Pos- 
session. 

The  statute  of  limitations  commences  running  against  a  remainder- 
man only  from  the  termination  of  the  particular  estate.  Fogal  v.  Pirro, 
17  Abb.  (K  Y.)  113  ;  S.  C,  10  Bosw.  100  ;  Gibson  v.  Jayne,  37  Miss. 
164;  Foster  \.  Marshall,  22  N.  H.  491;  Higgins  y.  Crosby,  4S)  IH. 
260;  Bell  v.  McCawley,  29  Ga.  355  ;  Bailey  v.  Woodbury,  50  Yt. 
166  ;  Woodson  v.  Smith,  1  Head  (Tenn.),  276.  It  does  not  commence 
to  run  against  one  holding  under  a  patent  from  the  government,  until  after 
the  date  of  the  patent  {Smith  v.  Garza,  15  Tex.  150 ;  Farley  v.  Stnith, 
39  Ala.  38.  And  see  Beach  v.  Gabriel,  29  Cal.  580  ;  DeMironda  v, 
Tooiney,  51  id.  165) ;  nor  against  a  purchaser  of  land  at  a  sheriff's 
sale  until  the  sheriff's  deed  has  been  delivered  to  the  purchaser ;  for 
until  then,  the  deed  does  not  take  effect.  Jefferson  v.  Wendt,  51  Cal. 
573 ;  Watson  v.  New  York  Central  R.  R.  Co.,  6  Abb.  (N.  S.)  91 ;  S.  C. 
affirmed,  47  IST.  Y.  (2  Sick.)  157.  That  the  statute  begins  to  run  at 
the  date  of  the  sheriff's  deed.  See  Chalfin  v.  Malone,  9  B.  Monr. 
(Ky.)  496  ;  Keatts  v.  Fowler,  22  Ark.  483,  488.  It  is  held  that  when 
land  is  sold  for  non-payment  of  taxes,  the  statute  begins  to  run  in  favor 
of  the  purchaser,  as  against  a  former  owner  who  is  not  within  the 
saving  clause  of  the  statute,  from  the  date  of  the  sale,  whether  such 
purchaser  is  in  actual  possession  or  not.  Mitchell  v.  Etter,  22  id.  178. 
In  Wisconsin,  the  statute  begins  to  run  from  the  time  of  the  record- 
ing of  the  tax  deed,  whether  possession  has  or  has  not  been  taken  by 
the  purchaser.  Knox  v.  Cleveland,  13  "Wis.  245;  Leffingwell  v. 
Warren,  2  Black  (U.  S.),  599. 

Statutes  of  limitations  do  not  begin  to  run  in  cases  of  mistake  as  to 
the  quantity  of  land  sold  until  the  mistake  is  discovered.  Grundy  v. 
Grundy,  12  B.  Monr.  (Ky.)  269.  And  see  Ormsby  v.  Longworth,  11 
Ohio  St.  653.  Where  one,  having  a  right  to  use  land  for  a  specific 
purpose,  perverts  it  to  other  uses,  the  statute  begins  to  run  in  his  favor 
only  from  the  time  of  such  perversion.  Rogers  v.  Stoever,  24  Penn. 
St.  186.  Where  an  equitable  estate  is  devised,  to  vest  on  the  happen- 
ing of  a  certain  event,  the  statute  will  not  begin  to  run  against  the 
devisee  until  such  event.  Holt  v.  Lamb,  17  Ohio  St.  374.  The 
statute,  in  order  to  bar  the  mortgagor's  suit  to  redeem,  does  not  begin 
to  run  until  possession  taken,  nor  even  then,  so  long  as  the  mortgagee 
expressly  recognizes  the  right  of  redemption  in  the  mortgagor.  Waldo 
V.  Rice,  14  Wis.  286.  See  Rockwell  v.  Servant,  63  111.  424.  Adverse 
possession  for  the  time  prescribed  by  statute  in  Tennessee  will  not  be 
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available  as  a  defense  to  a  proceeding  by  a  city  against  property  so 
possessed.  Memphis  v.  Leiiore,  6  Coldw.  (Tenu.)  413,  Where  a  rail- 
way company  located  its  track  on  private  property  without  paying  for 
or  securing  the  price  of  the  property  taken,  it  was  held  that  the 
statute  did  not  bar  an  action  for  the  subsequent  use  of  the  property. 
Mc Clinton  v.  Pittsburg^  etc.^  Railway  Co.,  QQ  Penn.  St.  404. 

Statutes  of  limitation  do  not  run  against  the  United  States.  See 
ante,  p.  232,  §  7.  So  long  as  the  title  to  land,  through  which  a  stream 
of  water  flows,  remains  in  the  United  States,  there  can  be  no  use  or 
enjoyment  of  the  waters  of  the  stream,  which  will  avail  the  person  so 
using,  as  a  foundation  for  title  by  prescription  against  the  grantee  of 
the  government.  In  order  that  such  use  may  ripen  into  a  prescriptive 
title,  it  must  continue  for  the  full  period  required  by  the  statute  of 
limitations  after  the  title  to  the  land  has  passed  from  the  United 
States.      Union  Mill,  etc.,  Co.  v.  Ferris,  2  Sawyer  (C.  C),  176. 

When  a  contract  for  the  mutual  exchange  of  lands  does  not  contain 
a  provision  from  w^liich  it  can  be  inferred  that  one  conveyance  was  to 
precede  the  other,  the  law  implies  that  the  conveyances  are  to  be  made 
concurrently,  and  the  mutual  covenants  of  the  parties  are  dependent. 
Upon  such  a  contract,  the  statute  of  limitations  does  not  commence  to 
run  against  the  vendor  until  he  has  performed  by  giving  a  deed,  nor 
against  the  purchaser  until  he  has  made  a  tender  of  the  price.  Bren- 
nan  v.  Ford,  46  Cal.  7. 

The  wife's  remedy  by  action  for  her  dower  is  not  within  the  early 
English  statutes  of  limitation  (4  Kent's  Com.  70  ;  Wakeman  v.  Roche^ 
Dud.  [G-a.]  123 ;  Barnard  v.  Edwards,  4  N.  H.  107 ;  Spencer  v.  Wes- 
ton, 1  Dev.  &  Bat.  [No.  Car.]  213  ;  Guthrie  v.  Owen,  10  Yerg.  [Tenn.] 
339.  But  see  Ramsay  v.  Dozier,  1  Tread.  Const.  [So.  Car.]  112 ;  Boyle 
v.  Rowand,  3  Des.  [So.  Car.]  555) ;  and  such  action  is,  therefore, 
not  to  be  deemed  barred  by  the  lapse  of  time,  in  the  absence  of  a 
modern  statutory  provision  prescribing  the  period  of  limitation.  See 
Chew  V.  Farmers''  Bank,  9  Gill  (Md.),  361 ;  Berrien  v.  Conover,  1 
Harr.  (N.  J.)  107 ;  Tuttle  v.  Wilson,  10  Ohio,  24 ;  Turney  v.  Smith, 
14  111.  242  ;  Torrey  v.  Minor,  1  Sm.  &  M.  (Miss.)  Ch.  489 ;  Care  v. 
Keller,  77  Penn.  St.  487 ;  Stidham  v.  Matthews,  29  Ark.  650  ;  Robie 
V.  Flanders,  33  N.  H.  524.  By  the  Enghsh  statute  of  3  and  4  Will. 
ly,  ch.  27,  it  is  provided  that  no  suit  for  dower  shall  be  brought,  unless 
within  twenty  years  after  the  death  of  the  husband  ;  and  that  an  ac- 
count of  the  rents  and  profits  of  the  dowable  lands  shall  be  limited  to 
six  years.  The  period  of  twenty  years,  within  which  to  demand  dower, 
is  likewise  prescribed  by  the  Revised  Statutes  of  New  York.     1  R.  S. 
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Y42,  §  18.  And  see  Breioster  v.  Brewster,  32  Barb.  428.  As  to  this 
point,  the  statutes  of  the  particular  State  should  be  consulted. 

§  19.  Sealed  instruments.  The  purpose  of  the  statute  of  21  James 
I  was  to  limit  the  time  for  bringing  actions  on  a  simple  contract,  with- 
out writing  under  hand  and  seal.  The  language  of  the  statute,  as  ap- 
plicable to  actions  of  debt,  is  "  all  actions  of  debt  grounded  on  any 
lending  or  contract  ivithout  specialty P  Specialties  are  not  within  the 
evils  intended,  and  actions  of  debt  on  specialty  are  not,  therefore,  lim- 
ited by  the  statute,  Hodsden  v.  Harridge,  2  Wms.  Saund.  64,  and  note. 
Thus,  bonds,  being  specialties,  are  held  not  to  be  within  the  statute. 
Mayor,  etc.,  v.  Horner,  Cow|d.  102  ;  Summermlle  v.  Holliday,  1  "Watts, 
507 ;  Clarh  v.  Hopkins,  7  Johns.  556 ;  Brown  v.  Houdlette,  10  Me. 
399.  So,  an  award,  under  the  hand  and  seal  of  the  arbitrators,  has 
been  so  far  considered  as  being  of  the  nature  of  a  specialty  as  to  be 
within  the  meaning  of  the  statute  {Hodsden  v.  Harridge,  2  Wms. 
Saund.  64)  ;  and  it  was  therefore  held  that  an  action  of  debt  on  award 
was  not  barred  by  the  statute.  Id.  Debt  on  an  indenture  reserving 
rent  is  not  within  the  statute.  Pease  v.  Howard,  14  Johns.  4Y9 ; 
McQuesney  v,  Hiester,  33  Penn.  St.  435.  And  see  Bailey  v.  Jackson, 
16  Johns.  210.  And  it  is  said  that  the  plea  of  the  statute  to  an  ordi- 
nary action  for  a  legacy  has  never  been  known.  Perkins  v.  Cartmell, 
4  Harr.  (Del.)  270. 

A  contract  under  seal  was  made  for  the  sale  of  land,  and  an  agree- 
ment not  under  seal  in  connection  with  it  was  indorsed  on  it  and  made 
part  of  it.  Afterward,  the  vendor  stipulated  by  another  indorsement 
under  seal  to  comply  with  the  contract,  and  it  was  held  that  this  made 
the  whole  a  specialty,  so  as  to  avoid  the  bar  of  the  statute.  Ake  and 
Feay'^s  Appeal,  74  Penn.  St.  116.  See,  also,  Loring  v.  Whittemore,  13 
Gray,  228.  And  it  has  been  held  in  Georgia,  that  an  unsealed  in- 
dorsement on  a  sealed  instrument  is  a  contract  under  seal.  Milledge 
V.  Gardner,  29  Ga.  700 

And  while  the  term  specialty,  in  the  strict  use  of  the  word,  was 
formerly  regarded  as  only  applicable  to  bonds,  deeds,  or  other  instru- 
ments under  seal,  it  afterward  came  to  be  used  in  a  much  more  com- 
prehensive sense.  And  the  term  has  long  been  used  both  in  England 
and  America  in  this  more  comprehensive  sense  as  embracing  debts 
upon  recognizances,  judgments  and  decrees  and  debts  upon  statute. 
Stockwell  V.  Coleman,  10  Ohio  St.  33,  40.  And  see  Jones  v.  Pope,  1 
Wms.  Saund.  38 ;  Shepherd  v.  Hills,  32  Eng.  Law  &  Eq.  533 ;  Lane 
V.  Morris,  10  Ga.  162 ;  Ward  v.  Reeder,  2  liar.  &  M.  (Md.)  154.  As 
to  judgments,  see  ante,  p.  253,  §  16.  But  a  note  is  not  a  "  specialty," 
within  the  statute  of  limitations,  because  it  is  secured  by  a  mortgage. 
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Seymour  v.  Street,  5  Neb.  85.  A  promissory  note,  although  secured 
by  mortgage,  remains  a  single  contract.  Clarke  v.  Figes,  2  Stark.  234 ; 
Jackson  v.  Sackett,  Y  Wend.  94.  And  it  is  held  in  California  that 
where  an  action  upon  a  promissory  note,  secured  by  a  mortgage  of  the 
same  date  upon  real  property,  is  barred  by  the  statute  of  limitations, 
the  remedy  upon  the  mortgage  is  also  barred.  McCarthy  v.  White,  21 
Cal.  495 ;  Low  v.  Allen,  26  id.  144.  See,  also,  Belloc  v.  Davis,  38 
id.  242.  On  the  other  hand  it  has  been  held  that  where  a  mortgage 
was  given  to  secure  the  payment  of  a  simple  contract  debt,  the  statute 
limiting  the  time  for  commencing  actions  for  the  recovery  of  such 
debts  was  no  bar  to  an  action  to  foreclose  a  mortgage.  Elkins  v.  Ed- 
wards, 8  Ga.  325  ;  Nevitt  v.  Bacon,  32  Miss.  212 ;  Wiswell  v.  Bax- 
ter, 20  Wis.  680 ;  Enox  v.  Galligan,  21  id.  470  ;  Balch  v.  Onion,  4 
Gush.  559  ;  Cookes  v.  Culhertson,  9  Nev.  199 ;  Longworth  v.  Taylor, 
2  Gin.  (Ohio)  39.  And  see  Borst  v.  Corey,  15  N.  Y.  (1  Smith)  505. 
In  New  Hampshire,  a  statute  provides  that  when  a  note  is  secured  by 
mortgage,  the  plaintiff  may  sue  on  the  note  so  long  as  he  has  a  right 
of  action  on  the  mortgage;  and  this  provision  extends  to  notes  se- 
cured by  mortgages  of  personal  property.  Demerritt  v.  Batchelder,  28 
N.  H.  533.     See  Cross  v.   Gannett,  39  id.  140. 

By  analogy  to  the  statute  of  limitations,  an  artificial  presumption 
has  long  been  established,  that  where  payment  of  a  bond  or  other 
specialty  was  not  demanded  for  twenty  years,  and  there  has  been  no 
circumstances  to  show  that  it  was  still  acknowledged  to  be  in  existence,- 
the  jury  are  to  presume  payment  at  the  end  of  twenty  years.  Ang.  on 
Lim.,  §  93  ;  Oswald  v.  Legh,  1  Term  R.  271 ;  Tilghman  v.  Fisher,  9 
Watts,  442 ;  Jackson  v.  Pierce,  10  Johns.  414 ;  Carr  v.  Dings,  54  Mo. 
95 ;  Perkins  v.  Hawkins,  9  Graft.  (Va.)  656  ;  Hale  v.  Anderson,  10 
W.  Ya.  145.  But  if  a  shorter  period,  even  a  single  day  less  than 
twenty  years,  has  elapsed,  the  presumption  of  satisfaction  from  mere 
lapse  of  time  does  not  arise  ;  though  in  the  latter  case  it  may  be  in- 
ferred, where  other  circumstances  render  it  probable.  Hutsonjpiller  v. 
Stover,  12  Graft.  588 ;  Sadler  v.  Kennedy,  11  W.  Ya.  187.  See  post, 
p.  287,  Art.  3. 

In  England,  by  statute  of  3  and  4  Will.  lY,  ch,  42,  it  is  now  pro- 
vided that  all  actions  upon  specialties  shall  be  commenced  within  twenty 
years,  and  not  after.  So,  in  many  of  the  States,  statutory  pro\asions 
exist  limiting  the  time  within  which  such  actions  must  be  brought.  In 
Maryland,  specialties  were  expressly  provided  for  at  an  early  day.  See 
Richards  v.  Maryland  Ins.  Co.,  8  Cranch,  84 ;  Watkins  v.  Harwood, 
2  Gill  &  J.  [Md.]  307),  the  period  of  limitation  being  fixed  at  twelve 
years.     Id.     And  it  is  held  that  the  statute  begins  to  operate  from  the 
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time  of  the  payment  of  money  secured  by  a  bond  and  not  from 
the  date  of  the  bond.  Glassgow  v.  Porter,  1  Har.  &  J.  (Md.) 
109;  Hall  v.  Creswell,  12  Gill  &  J.  (Md.)  36.  See  TJiurdon 
V.  Blackiston,  36  Md.  501.  Actions  on  guardians'  bonds  as  well 
as  on  bonds  of  executors  and  administrators  are  limited  by  the 
statute,  which  begins  to  run  from  the  time  of  passing  the  bonds,  that 
is,  their  approval  by  the  oi*phans'  court,  and  not  from  the  filing  or  the 
date.  State  v.  Miller,  3  Gill  (Md.),  335.  In  North  Carolina,  the  stat- 
ute begins  to  run  upon  a  guardian's  bond  from  the  time  of  the  ward's 
coming  of  age,  and  not  from  the  time  of  demand.  State  v.  Harris, 
71  No.  Car.  174.  In  Texas,  the  statute  does  not  begin  to  run  against  an 
indemnity  bond  till  judgment  has  been  recovered  against  the  party 
indemnified  {lilies  v.  Fitzgerald,  11  Tex.  417) ;  nor  does  it  begin  to 
run  against  a  suit  by  the  obligee  for  the  specific  performance  of  a  title 
bond,  until  a  demand  and  refusal  to  make  title,  or  some  act  by  the 
obligor  indicating  an  intention  to  claim  the  land  or  repudiate  the  sale. 
Year  v.  Cummins,  28  id.  91. 

In  Indiana,  a  cause  of  action  accrues  upon  the  bond  of  a  commis- 
sioner appointed  to  sell  real  estate,  upon  the  failure  of  the  commissioner 
to  pay  over  the  money  within  a  reasonable  time  after  he  receives  it, 
under  the  direction  of  the  court.     Owen  v.  State,  25  Ind.  107. 

It  is  held  to  be  no  defense  to  an  action  for  the  breach  of  a  covenant, 
that  there  has  been  a  previous  breach  of  another  distinct  covenant  in 
the  same  agreement,  an  action  upon  which  is  barred  by  the  statutes  of 
limitations.     Keefer  v.  Zimmerman,  22  Md.  274. 

In  Iowa,  an  action  to  foreclose  a  title  bond,  treating  it  as  a  mort- 
gage, is  barred  in  ten  years  from  the  time  the  caase  of  action  accrued. 
Day  V.  Baldwin,  34  Iowa,  380.  In  Louisiana,  the  time  for  bringing 
action  for  the  breach  of  a  sherifi*'s  official  bond  is  two  years  from  the 
date  of  the  breach.     KoTiler  v.   ^Yalden,  23  La.  Ann.  299. 

A  bond  given  by  a  vendee  of  land  to  secure  payment  of  the  balance 
of  the  purchase-money  is  in  the  nature  of  a  mortgage,  and  will  be 
barred  only  where  a  mortgage  would  be.  Mahone  v.  Haddock,  44 
Ala.  92. 

Where  a  mortgage  fixes  no  time  for  redemption,  it  is  redeemable 
immediately,  and  the  statute  runs  against  it  from  its  execution.  Tucker 
V.  White,  2  Dev.  &  Bat.  (No.  Car.)  Eq.  289. 

§  20.  Torts  or  wrongs.  When  an  injury,  however  slight,  is  com- 
plete as  a  legal  injury  at  the  time  of  the  act,  the  period  of  limitation  at 
once  commences.  Kerns  v.  Schoonmaker,  4  Ohio,  Part  2,  331 ;  Fee  v. 
Fee,  10  id.  469  ;  Northrop  v.  Hill,  57  N.Y.  (12  Sick.)  351 ;  S.  C,  15  Am. 
Rep.  501.     Thus,  where  a  person  has  been  guilty  of  negligence  or  a 
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breach  of  duty,  the  gist  of  the  action  is  the  negligence  or  breach  of 
duty,  and  not  the  injury  consequent  thereon.  Tlie  statute,  therefore, 
begins  to  run  from  the  negligence  or  breach,  whether  the  action  in 
point  of  form  be  case  or  assumpsit  {Aryall  v.  Bryant^  1  Sandf.  [1!^. 
Y.]  98 ;  Lathrop  v.  Snellhaker,  6  Ohio  St.  276  ;  Ellis  v.  Kelso,  18  B. 
Monr.  (Ky.)  296  ;  Leroy  v.  Springfield,  81  111.  114 ;  Howell  v.  Young, 
5  Barn.  &  C.  259 ;  S.  C,  2  Car.  &  P.  233 ;  8  Dowl.  &  Ky.  14);  and 
the  plaintiff's  ignorance  of  the  negligence  or  breach  of  duty  cannot 
affect  the  bar  of  the  statute.  Crawford  v.  Gaidden,  33  Ga.  173.  See 
Derriekson  v.  Cady,  7  Penn.  St.  27.  But  when  the  act  is  not  legally 
injurious  until  certain  consequences  occur,  in  other  words  if  the  cause 
of  action  is  not  the  doing  of  the  thing,  but  the  resulting  of  damage  only, 
the  period  of  limitation  is  to  be  computed  from  the  time  when  the 
party  sustained  the  injury.  Bmik  of  Hartford  Co.  v.  Waterman, 
26  Conn.  324  ;    W/iitehoiose  v.  Fellowes,  10  C.  B.  (N.  S.)  765. 

An  action  for  negligence  in  setting  a  broken  arm  is  an  action  aris- 
ing ex  contractu  and  not  ex  delicto,  and  is  only  ban-ed  by  the  statute 
limiting  actions  on  contracts.  Staley  v.  Jameson,  46  Ind.  159 ;  15 
Am.  Kep.  285. 

An  action  for  a  continuous  tort,  as  for  maintaining  a  dam  which  kept 
the  plaintiff's  land  flooded,  is  not  barred  because  the  tort  was  com- 
menced more  than  three  years  (the  prescribed  period  of  limitation) 
before  suit  brought.  SpihnanY.  Roanoke  Nav.  Co.,  74  No.  Car.  675. 
But  see  Kansas,  etc.,  K.  R.  Co.  v.  Mihlman,  17  Kans.  224. 

In  an  action  under  the  Kentucky  statute  for  seduction,  the  Hmita- 
tioii  begins  to  run  from  the  act  of  seduction.  But  in  an  action  by  the 
parent  ^or  loss  of  service  and  expense  in  consequence  of  the  seduction 
of  his  daughter,  the  limitation  begins  to  run  from  her  recovery  after 
the  birth  of  the  child.  Wilhoit  v.  Hancock,  5  Bush  (Ky.),  567.  See 
Hancock  v.  Wilhoit,  1  Duv.  (Ky.)  313. 

A  statute  providing  that  an  action  to  recover  for  the  death  of  one 
caused  by  the  wrongful  act  of  another,  "  must  be  commenced  within 
two  years,"  to  which  limitation  there  are  no  exceptions,  must  be  con- 
strued as  meaning  two  years  from  the  death  of  the  person.  Hanna  v. 
Jeffersonville.  R.  R.  Co.,  32  Ind.  113.  Where  goods  held  for  safe- 
keeping are  destroyed,  the  statute  begins  to  run  from  the  time  of  the 
loss,  or  at  the  latest,  from  the  time  the  owner  has  notice  of  the  loss, 
and  not  from  the  time  of  demand.  Cohrs  v.  Fraser,  5  So.  Car.  351. 
And  see  Finn  v.  Western  R.  R.  Co.,  102  Mass.  283. 

In  trover,  the  statute  runs  from  the  time  of  conversion,  and  not 
from  the  time  of  sale.  Denys  v.  Shuckhurgh,  4  Younge  &  Col-  42. 
But  in  an  action  of  trover,  to  recover  a  United  States  certificate,  sold 
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under  execution,  it  was  held  that  the  statute  began  to  run  from  the 
date  of  the  sheriff's  sale.  Horsefield  v.  Cost,  Add.  (Penn.)  152.  In 
trover  for  taking  goods  under  an  irregular  execution,  the  statute  begins 
to  run  from  the  time  the  goods  were  taken,  and  not  from  the  time 
that  the  execution  was  set  aside.     Read  v.  Marhle,  3  Johns.  523. 

The  seizure  by  a  sheriff  uf  property  which  he  supposes  to  be  that  of 
a  debtor  against  whom  he  has  a  lawful  process,  is  an  act  done  in  his 
official  capacity,  within  the  meaning  of  a  statute  limiting  the  time  for 
commencing  suit  for  such  acts,  notwithstanding  that  the  property  in 
fact  belonged  to  another  person.  Cumming  v.  Brown,  43  N.  Y. 
(4  Hand)  514.  As  to  the  time  when  the  liability  of  the  sheriff 
attaches  for  neglect  to  account  for  moneys  collected  on  execution,  and 
a  consequent  right  of  action  accrues  against  him,  the  decisions  of  the 
courts  of  the  different  States  are  not  harmonious.  In  Massachusetts, 
and  in  some  of  the  other  States,  it  is  held  that  the  cause  of  action  does 
not  accrue  till  demand  of  payment  is  made  upon  him,  and,  conse- 
quently, that  the  statute  only  then  commences  running.  '^^eston  v. 
Ames,  10  Mete.  244 ;  Pitkin  v.  Rosseau,  14  La.  Ann.  511 ;  Church 
V.  Clarl,  1  Eoot  (Conn.),  303.  See  Y^elles  v.  Russell,  38  Conn.  193. 
In  Georgia,  it  is  held  that  the  action  accrues  and  that  the  statute  com- 
mences to  run  in  favor  of  the  sheriff  from  the  time  the  money  was 
received  by  him  on  the  execution.  Thomjjson  v.  Central  Banh  of 
Georgia,  9  Ga.  413.  And  see  Edwards  v.  Ingraham,  31  Miss.  272. 
While  in  Alabama  it  is  held  that  the  cause  of  action  accrues  and  the 
running  of  the  statute  commences  from  the  time  the  fact  of  the  col- 
lection is  made  to  appear  by  the  return  of  the  execution  satisfied. 
Governor  v.  Stonum,  11  Ala.  679.  So  in  Missouri,  the  cause  of  action 
on  the  bond  of  a  sheriff  for  failing  to  account  for  moneys  collected  by 
him  does  not  accrue,  so  as  to  put  in  motion  the  statute  of  limitations, 
until  there  has  been  either  a  demand  of  payment  by  the  parties  in 
interest,  or  until  the  officer  has  made  a  proper  return  or  report  to  the 
court  ordering  the  sale,  of  the  moneys  realized  therefrom.  State  v. 
Minor,  44  Mo.  373. 

It  has  been  held  that  where  a  sheriff,  contrary  to  his  instructions, 
neglects  to  attach  sufficient  property,  as  he  might  have  done,  a  cause 
of  action  arises  against  him  on  the  return  of  the  writ,  and  the  statute 
then  begins  to  run,  and  not  from  the  time  when,  by  a  levy  of  the 
execution,  the  insufficiency  of  the  property  is  ascertained.  Garlin  v. 
Strickland,  27  Me.  443 ;  Belts  v.  Norris,  21  id.  314.  But  see  contra, 
Bank  of  Hartford  Co.  v.    Waterman,  26  Conn.  324. 

Where  the  sheriff  has  taken  insufficient  sureties  in  replevin,  the 
etatute    commences   running    from    the    time    when    the  plaintiff  in 
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replevin,  after  judgment  for  a  return,  has  failed  to  return  upon  demand 
the  property  replevied.  Harrlman  v.  Wilkhis,  20  Me.  93.  And 
the  right  of  action  of  an  attorney  against  a  sheriff  for  taking  insufficient 
hail  accrues  when  the  attorney's  lien  for  his  costs  is  perfected  by  the 
rendition  of  judgment.     Newhert  v.  Cunningham,  50  id.  231. 

In  Indiana,  the  concealment  of  the  fact  that  a  person  is  liable  to  an 
action,  to  prevent  the  running  of  the  statute  of  limitations,  must  be  of 
a  positive  and  affirmative  character,  calculated  to  prevent  the  discovery 
existence  {Robinson  v.  State,  57  Ind.  113.  See,  also,  aiite,  p.  21:3,  §  13) ; 
its  of  the  liability,  as  by  hiding  the  fact,  or  avoiding  inquiry  concerning 
and  the  fact  that  the  defendant  in  an  action  for  criminal  conversation 
concealed  the  same  by  persuading  the  plaintiff's  wife  to  deny  the  com- 
mission of  the  wrong,  is  insufficient  to  avoid  the  running  of  the  statute. 
Jackson  v.  Buchanan,  59  Ind.  390. 

§  21.  Merchants'  or  mutual  accounts.  The  exception  as  to  mer- 
chants' accounts  in  the  statute  of  limitations  (21  James  I,  ch.  16,  §  3), 
embraced  in  the  words  "  all  actions  of  account,  and  upon  the  Qdi^e  other 
than  such  accounts  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  or  servants,"  was  incorporated  into 
the  early  statutes  of  limitation  in  this  country.  And  it  has  been  held 
that  this  exception  in  the  statute  expresslj^,  and  without  any  qualifica- 
tion, excludes  merchants'  accounts,  and  that,  if  the  action  concerned 
the  trade  of  merchandise  between  merchant  and  merchant,  no  length 
of  time  is  a  bar,  as  the  exception  prevents  its  application  to  such  a 
case.  See  Franklin y.  Ccunj>,  1  Coxe  (xT.  J.),  196;  Bass  v.  Bass,  8 
Pick.  187 ;  M'Lellan  v.  Crofton,  6  Me.  308 ;  Mandeville  v.  Wilson, 
5  Cranch,  15 ;  Stiles  v.  Donaldson,  2  Dall.(Penn.)  264.  But  see  Mur- 
ray V.  Coster,  20  Johns.  576.  Such,  also,  is  the  construction  given  to 
the  words  of  the  exception  in  the  later  English  cases.  Mohinson 
V.  Alexander,  8  Bligh  (IST.  S.),  352.  And  see  Forbes  v.  Skelton, 
8  Sim.  33,  35  ;  Inglis  v.  Eaigh,  8  Mees.  &  W.  781.  But  mer- 
chants' accounts,  to  come  within  the  exception  in  the  statute,  must  be 
between  merchants  at  the  time  the  cause  of  action  accrues,  unsettled 
and  mutual,  and  consisting  of  debts  and  credits  for  merchandise.  Fox 
V.  Fisk,  7  Miss.  (6  How.)  328 ;  Smith  v.  Dawson,  10  B.  Monr.  (Ky.) 
112  ;  May  v.  Pollard,  28  Tex.  677.  A  single  transaction  between 
two  merchants  is  not  within  the  exception  {Marseilles  v.  Kenton,  17 
Penn.  St.  238  ;  Davis  y.  Tiernan,  3  Miss.  [2  How.]  786);  and  accounts, 
between  one  partner  and  another,  for  a  settlement  of  the  partnership 
accounts,  do  not  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  and  are  not  embraced  by  the  exception  in  the  statute. 
Coaltery.  Coalter,  1  Rob.  (Ya.)  79  ;  Wilhelm  v.  Caylor,  32  Md.  151 ; 
YoL.  YII.— 34 
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Manchester  v.  Mathewson,  3  R.  I.  237.  Nor  can  the  exception  be 
applied  to  hanking  institutions.  Farmers\  etc.,  Bank  v.  Planters' 
Bank,  10  Gill  &  J.  (Md.)  442.  And  "  merchants'  accounts,"  though 
not  barred  bj  tlie  statute,  may,  hlce  specialties,  be  presumed  to  have 
been  settled,  after  the  lapse  of  twenty  years.  See  Hancock  v.  Cook, 
18  Pick.  30.  Where  a  statute  provides  that  actions  for  account  shall 
be  brought  "  within  six  years  next  after  the  cause  of  such  actions,  and 
not  after,"  an  action  will  be  well  brought  Oct.  6,  1868,  on  an  account, 
the  last  item  of  which  was  dated  Oct.  6,  1862.  Morgan  v.  FricJi,  73 
Penn.  St.  137;  13  Am  Rep.  731,  733,  note. 

The  exception  as  to  merchants'  accounts,  above  noticed,  has  not  been 
retained  in  the  revised  acts  of  limitation  in  this  country,  and  questions 
respecting  its  proper  application  are  no  longer  of  much  practical  utility. 
But  it  has  long  been  a  settled  doctrine  that  where  there  are  mutual  ac- 
counts between  two  persons,  whether  merchants  or  not,  and  there  are 
some  items,  or  any  one  item,  within  the  period  of  limitation,  the  whole 
account  will  be  taken  out  of  the  statute  of  limitations.  Yan  Sioearingen 
V.  Harris,  1  Watts  &  S.  (Penn.)  356;  Davis  y.  Smith,  4  Me.  337;  Wilson 
V.  Calvert,  18  Ala.  274  ;  Tatjlor  v.  McDonald,  2  Mills  (So.  Car.),  178 ; 
Penn  v.  Watson,  20  Mo.  13  ;  Sickles  v.  Mather,  20  Wend.  72  ;  Helms 
V.  Otis,  5  Lans.  (N.  Y.)  137;  Chamlers  v.  Marks,  25  Penn.  St.  296; 
Beltzhoover  v.  Yewell,  11  Gill  &  J.  (Md.)  212;  Moore  v.  Mauro,  4 
Rand.  (Va.)  488  ;  Ex  jparte  Pedber,  1  Deacon's  Bankr.  Rep.  551.  This 
doctrine  has  been  placed  upon  the  ground  that  such  accounts  come 
within  the  equity  of  the  exception  in  respect  to  merchants'  accounts. 
See  Ang.  on  Lim.,  §  143.  Another  ground,  and  the  one  chiefly  and 
generally  relied  upon  is,  that  every  new  item  and  credit  in  an  accomit, 
given  by  one  party  to  the  other,  is  an  admission  of  there  being  some 
unsettled  account  between  them,  the  amomit  of  which  is  afterward  to 
be  ascertained  ;  and  any  act  which  the  jury  may  consider  as  an  acknowl- 
edgment of  its  being  an  open  account,  is  sufficient  to  take  the  case  out 
of  the  statute.  Catlin  v.  Skoulding,  6  Term  R.  189  ;  Cogsvjell  v. 
Dolliver,  2  Mass.  217;  Bradford  y.  Sjjyker,  32  Ala.  134.  But  see 
Blair  v.  Drew,  6  jST.  H.  235  ;  Lowe  v.  Dowbarn,  26  Tex.  507. 

The  rule  that  items,  within  the  period  of  limitation,  draw  after  them 
other  items,  is  strictly  confined  to  mutual  accounts,  or  accounts  between 
two  parties  which  show  a  reciprocity  of  dealing.  Hallock  v.  Losee,  1 
Sandf .  (N.  Y.)  220  ;  Turnbull  v.  Strohecker,  4  McCord  (So.  Car.),  210  ; 
Ross  V.  Ross,  6  Hun  (N.  Y".),  80  ;  Fraylor  v.  Sonora,  etc.,  Co.,  17  Cal. 
594.  It  is  not  sufficient  that  there  are  items  on  hoth  sides  of  the  ac- 
count ;  there  must  be  items,  within  the  period  of  limitation,  on  both 
sides.    Gulick  v.  Princeton,  etc.,  Turnpike  Co.,  14  N.  J.  Law,  545  ;  Fox 
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V.  Fisk,  7  Miss.  (6  How.)  346;  CJiipman  v.  Bates,  5  Yt.  143.  A 
pcijment,  whether  it  be  made  in  money  or  of  an  article  of  personal 
property  of  a  stipnlated  vahie,  made  on  an  account  and  intended  as  a 
payment,  and  not  as  a  set-off  jpro  tanto,  does  not  make  an  account  mu- 
tual. Norton  V.  Larco,  30  Cal.  126 ;  Adams  v.  Patterson,  35  id.  122. 
And  see  Ingram  v.  Sherard,  17  Serg.  &  R.  347 ;  Dyer  v.  Walker^ 
51  Me.  104  ;  Warren  v.  Sweeney,  4  Nev.  101 ;  Prenatt  v.  Puny  on,  12 
Ind.  174;  McCulloch\.  Judd,  20  Ala.  703;  Peek  w  New  York,  etc.. 
Steamship  Co.,  5  Bosw.  (N.  Y.)  226.  It  is,  however,  held  that  in  mat- 
ters of  account,  one  party  may  credit  the  other  items  that  represent  a 
legal  indebtedness  that  should  go  into  tlie  account,  and  thereby  avoid 
the  bar  of  the  statute,  although  the  other  party  has  not  charged  the 
items,  and  insists  that  they  are  not  to  be  allowed  him.  Davis  v. 
Smith,  48  Yt.  52.  And  where  the  defendants,  being  indebted  to  the 
plaintiffs  on  account,  delivered  to  them  an  article  of  personal  prop- 
erty, for  which  the  latter  gave  the  former  credit  at  a  specified  valua- 
tion, it  was  held  that  thereby  the  account  between  the  parties  became 
a  mutual,  open  and  current  account,  consisting  of  reciprocal  demands 
between  them.  Norton  v.  Larco,  30  Cal.  126.  So,  an  accoimt  con- 
sisting of  items  in  favor  of  one  party,  for  rents  collected  and  for 
services,  and  items  in  favor  of  the  other  party,  for  bonds  and  notes 
and  accumulating  interest,  is  a  mutual  account.  Ross  v.  Ross,  6 
Hun  (N.  Y.),  80.  But  a  sale  of  goods  to  one  holding  a  due  bill  of 
the  vendor  does  not  make  out  a  case  of  mutual  accounts  such  as  will 
prevent  the  running  of  the  statute.  Clark  v.  Mayuire,  35  Penn. 
St.  259.  So,  where  A  sells  goods  to  B  for  cash,  and  other  goods  to  be 
paid  for  in  goods,  and  B  delivers  to  A  goods  more  than  sufficient  to 
pay  for  the  goods  which  he  received  to  be  paid  for  in  goods,  this  is  not 
a  mutual  account  between  the  parties,  so  that  one  item  being  within 
the  period  of  limitation  will  take  the  whole  out  of  the  statute.  Low- 
her  V.  Smith,  7  id.  381.  So,  where  the  defendant  had  been  for  many 
years  the  landlord  of  the  plaintiff,  but  without  collecting  or  demanding 
the  rent,  and  the  plaintiff  afterward  became  landlord  and  the  defend- 
ant hired  from  him  a  part  of  the  premises,  for  a  year,  at  an  entire  rent, 
it  was  held  that  these  circumstances  did  not  constitute  a  case  of  a  mu- 
tual, open  and  current  account,  so  as  to  prevent  the  running  of  the 
statute  against  so  much  of  the  defendant's  claim  as  accrued  six  years 
prior  to  his  interposition  of  his  counter-claim  in  the  action  for  rent  due 
from  him.  Huebner  v.  Roosevelt,  6  Daly  (N.  Y.),  337.  And,  where 
the  statute  has  run  several  years  against  a  current  account,  its  transfer 
to  a  new  party,  without  notice  to  or  recognition  by  the  debtor,  will 
nut  bring  it  into  an  account  between  the  debtor  and  such  new  party, 
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as  a  new  item,  but  it  wiU  be  barred,  as  if  no  transfer  bad  been  made. 
Green  v.  Ames,  14  N.  T.  (4  Kern.)  225. 

In  an  action  on  an  open  and  mutual  account,  if  one  item  is  for  a  breach, 
of  an  agreement  which  occurred  more  than  six  years  before  the  date  of 
the  writ,  and  the  last  item  is  within  the  six  years,  and  the  defendant 
pleads  the  statute,  but  does  not  object  that  the  first  item  is  not  properlj 
the  subject  of  an  account,  the  plaintiff  may  recover  both  items.  James 
V.  Olapp,  116  Mass.  358. 

Accounts  between  the  several  members  of  a  mercantile  partnership, 
unless  all  the  items  are  on  one  side,  are  mutual  accounts,  which  the 
statute  does  not  bar  if  one  item  is  within  the  period  of  limitation. 
Bradford  v.  Spyher,  32  Ala.  134.  And  the  claim  of  a  surviving  partner 
upon,  the  estate  of  his  deceased  partner  for  contribution  is  not  barred, 
if  one  of  the  items  of  his  account  is  within  such  period.  Cam^non  v. 
Copeland,  43  id.  201. 

When  the  parties  have  stated,  liquidated,  and  adjusted  the  accounts, 
and  thus  ascertained  the  balance,  it  ceases  to  be  an  account.  Such  bal- 
ance is  a  result  in  which  previously  existing  accounts  have  become 
merged  and  lost  their  character  and  existence.  MoLellan  v.  Orofton,  6 
Me.  307.  See  Yol.  I,  p.  191.  And  where  an  action  is  brought  to  recover 
a  balance  due  upon  a  mutual,  open,  and  current  account  between  the 
parties,  the  cause  of  action  must  be  deemed  to  have  accrued  from  the 
date  of  the  last  item  proved  on  either  side,  from  which  time  the  statute 
of  limitations  commences  to  run.  Sanders  v.  Sanders,  48  Ind.  84; 
Mills  Y.  Davies,  42  Iowa,  91 ;  Ilagar  v.  Springer,  63  Me.  506.  The 
balance  itself  ma^',  however,  be  carried  forward  into  a  new  mutual  ac- 
count ;  and  if  the  account  is  thus  renewed  and  continued,  the  statute 
wall  be  a  bar  to  the  ite7ns  of  the  first  account,  though  the  balance  will 
be  saved  {Toland  v.  Sprague,  12  Pet.  300  ;  Chaee  v.  Trafford,  116 
Mass.  529 ;  S.  C,  17  Am.  Kep.  171 ;  Ang.  on  Lim.,  §  151) ;  that  is,  if  six 
years  have  elapsed  since  the  adjustment  of  the  former  account,  and  it 
should  then  be  found  that  the  balance  was  incorrect,  and  an  action 
brought  for  the  recovery  of  a  different  balance,  the  statute  may  be 
pleaded.  Id.  Thus,  the  treasurer  of  a  town,  who  has  held  the  office  for 
many  consecutive  years,  and  has  accounted  with  the  town  by  annual 
settlements,  carrying  foi'ward  the  balance  of  each  year's  account  into  the 
new  account,  is  barred  from  showing  errors  and  omissions  in  an  account 
rendered  by  him  more  than  six  years  before  the  date  of  the  writ. 
Belchertown  v.  Bridgrnan,  118  Mass.  486. 

In  Maryland,  according  to  the  uniform  course  of  decisions  in  that 
State,  in  order  to  remove  the  bar  of  the  statute  there  must  be  a  new 
promise,  or  a  distinct  acknowledgment  of  a  present  subsisting  debt  or 
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liability,  from  whicli  a  new  promise  will  be  inferred.  And  it  was  beld 
in  an  action  on  an  oj^en  account  to  which  there  was  a  replication  of  the 
statute  of  limitation  to  a  plea  of  set-off,  that  the  fact  that  one  item  in 
the  account  current  pleaded  as  set-ofF,  was  within  the  statutory  limit, 
did  not  withdraw  the  whole  account  from  the  operation  of  the  statute. 
S:progle  v.  Allen,  38  Md.  331. 

In  Louisiana,  where  an  account  is  not  shown  to  be  a  stated  account, 
and  is  to  be  regarded  as  an  open  one,  it  is  prescribed  by  three  years. 
Goodman  v.  Rayburn,  27  La.  Ann.  639. 

In  Texas,  where  there  are  mutual  accounts  (not  between  merchant 
and  merchant,  then*  factors  and  servants),  of  which  some  of  the  items 
Lave  been  due  more  than  two  years  before  the  commencement  of  the 
suit,  such  items  are  barred  by  limitation,  notwithstanding  there  may  be 
other  items  in  the  accounts  not  within  the  bar  of  the  statute.  Lowe  v. 
Dowharn,  26  Tex.  507.     But  see  Rmg  v.  Jamison,  QQ  Mo.  424. 

§  22.  Trustees.  Time  does  not,  in  general,  commence  to  run 
against  a  suit  to  enforce  an  express  trust,  until  the  trustee  by  word  or 
act  denies  the  trust,  and  the  beneficiary  has  notice  of  the  denial, 
Jones  ^.  McDermott,  114  Mass.  400;  Poe\.  Domic,  54  Mo.  119; 
Nease  v.  Ca-peliart,  8  W.  Va.  95  ;  Bigelow  v.  Catlin,  50  Yt.  408 ; 
Gebliard  v.  Sattler,  40  Iowa,  152  ;  Perkins  v.  CartmAl,  4  IIai*r.  (Del.) 
270 ;  Hunter  v.  Rubhard,  26  Texas,  537 ;  Robson  v.  Jones,  27  id.  266 ; 
Boone  v.  Chiles,  10  Pet.  177  ;  Seymour  v.  Freer,  8  Wall.  202  ;  Cun- 
ningham V.  McKi'ndley,  22  Ind.  149.  If  A  conveys  land  to  B,  and 
the  deed  provides  that  B  shall  reconvey  to  him,  B  holds  the  land  in 
trust,  and  the  statute  does  not  commence  running  on  A's  right  to  a 
reconveyance  until  B  repudiates  the  trust  and  A  is  informed  of  it. 
Hearst  v.  Pujol,  44  Cal.  230.  But  while  the  statute  of  limitations 
may  have  no  application  to  a  technical  and  continuing  trust,  which  is 
subject  to  inquiry  in  a  court  of  equity  only,  and  the  question  arises 
between  the  trustee  and  the  cestui  que  trust.  See  Hovenden  v.  Lord 
Annesley,  2  Sch.  &  Lef.  607  ;  ante,  p.  229,  §  5.  Yet  it  does  apply  to 
a  trust  in  respect  to  which  there  is  a  remedy  at  law.  The  Governor 
V.  'Wood worth,  63  111.  254;  And  see  Coclce  v.  McGinnis,  Mart.  &  Y. 
(Tenn.)  361 ;  Paff  v.  Kinney,  1  Bradf.  (K  Y.)  1 ;  Zacharias  v. 
Zacharias,  23  Penn.  St.  452 ;  Presley  v.  Da/ois,  7  Rich.  (So.  Car.)  Eq. 
105.  It  has  been  repeatedly  held  that  a  trust  raised  by  implication  oi 
law  is  within  the  operation  of  the  statute  of  limitations.  Manion  v. 
Titsworth,  18  B.  Monr.  (Ky.)  582 ;  Walker  v.  Walker,  16  Serg.  &  E. 
379 ;  Shepjyards  v.  Turpin,  3  Gratt.  (Va.)  373  ;  Edwards  v.  Univer- 
sity, 1  Dev.  &  Bat.  (No.  Car.)  Eq.  325  ;  McClane  v.  Shepherd,  21  N.J. 
Eq.  76  ;  McDowell  v  Goldsmith,  6  Md.  319 ;    Wilmerding  v.   Ru^s, 
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33  Conn.  67.  And  where  a  person  claiming  personal  property,  or  the 
profits  of  real  estate,  is  turned  into  a  trustee  bj  implication,  or  by 
operation  of  law,  the  right  of  action  by  the  cestui  que  trust  will,  as  a 
general  rule,  be  subject  to  the  same  limitation  as  a  demand  purely 
legal.  Ilawley  v.  Cramer,  4  Cow.  717 ;  Martin  v.  Bank,  31  Ala. 
115;  Ashurst''s  Ajppeal,  QOVemx.  St.  290.  Where  a  father  receives 
a  legacy  of  his  minor  cliild  a  trust  is  raised  by  operation  of  law,  in 
respect  to  the  funds  so  received,  which  is  within  the  operation  of  the 
statute,  the  father  having  no  right,  as  natural  guardian  of  his  children, 
to  intermeddle  with  their  estate.  Haynie  v.  Hall,  5  Humph.  (Tenn.) 
290.  So,  the  trust  in  the  vendor  of  land,  raised  by  the  payment  of 
the  purchase-money,  in  favor  of  the  vendee,  is  implied  only,  and, 
though  not  within  the  statute  of  limitations,  will  be  barred  by  a  great 
lapse  of  time  unless  some  disability  of  the  plaintiff  is  clearly  proved, 
accounting  for  the  delay.  Tate  v.  Conner,  2  Dev.  (No.  Car.)  Eq.  224. 
And,  as  a  general  rnle,  one  who  receives  money  as  a  quasi  trustee,  as 
for  the  use  of  those  to  whom  it  belonged,  not  as  acting  under  a  con- 
tinuing or  express  trust,  and  whose  duty  it  is  to  pay  over  immediately 
on  its  receipt,  is  liable  to  an  action  at  law,  and  the  statute  begins  to 
run  from  the  time  of  the  receipt.  Berry  v.  Pierson,  1  Gill  (Md.), 
234. 

The  principle  that  the  statute  begins  to  run  in  favor  of  a  trustee 
after  he  has  disavowed  the  trust,  and  made  known  his  disavowal  to  the 
cestui  que  trust,  does  not  apply  when  the  cestui  que  trust  is  under  un- 
due influence,  proceeding  from  the  trustee.  Keaton  v.  McGwier,  24 
Ga.  217 ;  Wellborn  v.  Rogers,  id.  558.  But  where  it  is  attempted  to 
avoid  the  bar  of  the  statute,  on  the  ground  that  the  possession  of  the 
defendant  is  fiduciary,  it  must  be  shown  that  it  is  fiduciary  in  respect 
to  the  plaintiff,  or  those  under  whom  he  claims ;  it  is  not  sutficient 
that  it  is  fiduciary  as  to  a  third  person.  Sj)otsivood  v.  Danclridge,  4 
Hen.  &  M.  (Ya.)  139.  And  when  a  trustee  has  closed  his  trust  rela- 
tion to  the  property  and  to  the  cestui  que  trust,  and  parted  with  all 
control  of  the  property,  the  statutes  of  limitation  run  in  his  favor, 
notwithstanding  it  is  an  express  trust.  Clarke  v.  Boorman,  18  Wall. 
493  ;  Starke  v.  Starke,  3  Rich.  (So.  Car.)  438. 

Between  the  vendor  and  purchaser  by  bond  for  title,  a  trust  relation 
exists,  and  where  this  is  continued  by  special  agreement,  it  is  held  to 
postpone  the  time  when  the  statute  wiU  commence  to  run  against  any 
right  of  the  purchaser  to  recover  back  the  purchase-money.  W/iite  v. 
Tucker,  52  Miss.  145.  A  trust  created  by  deed  to  secure  the  payment 
of  notes,  prevents  the  operation  of  statute;  and  although  tlie  notes  be- 
come barred,  it  is  held  that  a  sale  of  the  land  by  the  trustee  will  vest  a 
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good  title  in  the  purchaser.  Sprague  v.  Ireland,  36  Tex.  654 ;  Wil 
Hams  V.  Durst,  35  id.  421. 

Where  the  trustee  of  a  married  woman,  having  authority  so  to  do, 
loans  money  to  a  stranger,  the  latter  knowing  that  it  is  a  trust  fund,  and 
the  transaction  is  not  tainted  with  fraud,  the  statute  of  limitations  is  a 
good  defense  to  the  stranger,  as  well  in  equity  against  the  cestui  que 
trust,  as  at  law  against  the  trustee.     Mason  v.  Mason,  33  Ga.  435. 

An  executor  and  trustee,  charged  with  the  execution  of  an  express 
trust,  cannot  avail  himself  of  the  statute  of  limitations,  when  called  to 
account  for  the  administration  of  his  trust  in  a  court  of  equity,  but  the 
action  must  be  brought  within  a  reasonable  time,  which  will  be  deter- 
mined by  the  circumstances.  Brinkley  v.  Willis,  22  Ark.  1.  But  an 
executor  who  has  not  proved  the  will,  but  who  is  permitted  by  his  co- 
executors,  who  have  proved  it,  to  take  into  his  hands  funds  of  the 
estate,  does  not  become  a  trustee  as  to  them  of  the  property  so  received  ; 
and  the  statute  will  not  bar  a  suit  in  equity  against  him,  which  is  not 
brought  within  the  limited  time.  Marsh  v.  Oliver,  14  N.  J.  Eq.  259. 
See  Yol.  3,  pp.  235-273,  tit.  Executors  and  Administrators. 

It  has  been  held  that  no  action  accrues  against  an  administrator  in 
his  individual  capacity  until  there  has  been  some  violation  of  his  trust, 
nor  against  the  sureties  on  his  bond  until  there  has  been  some  breach 
of  the  condition  of  the  bond  ;  and  then  tlie  statute  of  limitations  bemns 
to  run  from  the  date  of  such  violation  and  breach.  Carr  v.  Catlin,  13 
Kans.  393.  In  Alabama,  the  statutory  bar  in  favor  of  sureties  of  ex- 
ecutors, administrators,  and  guardians,  is  to  be  computed  from  the  ju- 
dicial ascertainment  of  the  principal's  default,  and  not  from  the  date  of 
the  misfeasance  or  malfeasance  for  which  the  surety  is  sought  to  be 
charged.     Fretwell  v.  McLemore,  52  Ala.  124. 

§  23.  Set-off.  See  ante,  p.  265,  §  21.  The  statute  of  limitations 
operates  against  a  demand  equally,  whether  it  be  sued  upon,  or  brought 
in  by  way  of  set-off.  King  v.  Coulter,  2  Grant's  (Penn.)  Cas.  77;  N'o- 
lin  V.  Blackwell,  31  N.  J.  Law,  170.  The  rule  is,  if  the  defendant 
pleads  a  set-off,  the  plaintiff  may  reply  the  statute,  which  will  be  a  bar ; 
or,  if  the  defendant,  under  the  plea  of  the  general  issue,  in  England, 
or  in  this  country,  under  the  plea  of  payment,  give  the  plaintiff  notice 
of  his  intention  to  give  it  in  evidence,  the  plaintiff,  after  it  is 
given  in  evidence,  may  object  the  statute  of  limitations  to  it. 
EinUey  v.  Walters,  8  Watts,  260 ;  Harwell  v.  Steele,  17  Ala.  372 ; 
Trimyer  v.  Pollard,  5  Graft.  (Ya.)  460 ;  Buggies  v.  Keeler,  3  Johns. 
263.  But  the  statute  is  not  a  bar  to  a  set-off  in  cases  under  the  act 
of  limitation  (21  James  I,  ch.  16,  §  3),  unless  the  six  years  have 
expired  before  the  action  is  brought.      Walker  v.  Clements^  15  Q.  B. 
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1046.  And  where  there  are  cross-demands  between  parties,  which  ac- 
crued nearly  at  the  same  time,  both  of  which  would  be  barred  by  the 
statute,  and  the  plaintiii  has  saved  the  statute  by  suing  out  process,  but 
the  defendant  has  not,  the  defendant  may  nevertheless  set  off  his  de- 
mand. Ord  V.  Musjyini,  2  Esp.  569.  See  Hunt  v.  Spaulding^  18 
Pick.  521.  Where  an  administrator  pleads  a  set-ofF,  which  is  barred  by 
the  statute,  it  is  no  answer  to  the  objection  of  the  statute,  that  he  is 
allowed,  as  administrator,  nine  months  to  collect  the  debts,  as,  during 
the  nine  months,  he  may  sue,  though  he  cannot  be  sued.  Tumhull  v. 
Strohecher,  4  McCord  (So.  Car),  210.  See  Vol.  3,  pp.  235-273,  tit. 
Executors  and  Administrators. 


ARTICLE  IL 

OF    EXEMPTIONS    AST)   DISABILITIES. 

Section  1.  In  generaL  It  has  been  very  generally  held,  that  no 
exception  to  the  statute  of  limitations  can  be  claimed,  unless  it  is  ex- 
pressly mentioned  in  the  statute.  A  saving  or  exception,  not  found  in 
the  statute,  will  not  be  implied.  Howell  y.  Hair,  15  Ala.  194;  The  Sam 
Slick,  2  Curtis  (C.  C),  480  ;  Baines  v.  Williams,  3  Ired.  (No.  Car.)  481 ; 
United  States  v.  Maillard,  1  Benedict,  459 ;  Warfield  v.  Fox,  53 
Penn.  St.  382  ;  Favorite  v.  Booker,  17  Ohio  St.  548  ;  Dozier  v.  Ellis, 
28  Miss.  730  ;  Wells  v.  Child,  12  Allen,  333 ;  BucUin  v.  Ford,  5  Barb. 
393.  So,  it  is  a  settled  rule,  under  all  the  British  statutes  of  limitation, 
that  when  the  statute  has  once  commenced  to  run,  its  course  will  not 
be  impeded  or  its  operation  suspended  by  any  subsequent  disability. 
Smith  V.  Hill,  1  Wils.  134;  Cotterell  v.  i>w«07i,  4  Taunt.  826;  Bhodes 
Y.  Smethursf,  4  Mees.  &  W.  42 ;  S.  C.  affirmed,  6  id.  351.  The  same 
rule  has  generally  prevailed  in  this  country  {Peck  v.  Bandall,  1  Johns. 
165 ;  Dillard  v.  Philson,  5  Strobh.  [So.  Car.]  213 ;  Byrd  v.  Byrd,  28 
Miss.  144 ;  Buff  v.  Bull,  7  Har.  &  J.  [Md.]  14 ;  Wright  v.  Scott,  4 
Wash.  [C.  C]  16  ;  Pinckney  v.  Burrage,  31  N.  J.  Law,  21) ;  and  a 
party  claiming  the  benefit  of  the  exceptions  in  the  statute  can  only  avail 
himself  of  the  disability  which  existed  when  the  right  of  action  first 
accrued.  Id. ;  Hogan  v.  Kurtz,  94  U.  S.  (4  Otto)  773.  But  see  Hays 
V.  Cage,  2  Tex.  501.  He  cannot  avail  himself  of  a  succession  of  disa- 
bilities. Butler  V.  Howe,  13  Me.  397 ;  Mercer  v.  Selden,  1  How.  (U. 
S.)  37;  Keeton  v.  Keeton,  20  Mo.  530;  Ashhrooh  v.  Quarles,  15  B. 
Monr.  (Kj)  J  30  ;  Fritz  v.  Joiner,  54  111.  101.  Nor  can  there  be  any 
tacking  of  disabilities  existing  in  different  persons,  as  the  mother's  upon 
that  of  the  children.  Mitchell  v.  Berry,  1  Mete.  (Ky.)  602.  And  see 
Bozeman  v.  Browning,  31  Ark.  364.     But  if  several  disabilities  exist 
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together  at  the  time  when  the  right  of  action  accrues,  the  statute  does 
not  begin  to  run  until  the  party  has  sur\dved  them  all.  Stuart  v.  Hel- 
lish, 2  Atk.  610 ;  Butler  v.  Rowe,  13  Me.  397.  And  see  Bobertson 
V.  Wturdeman,  2  Hill  (So.  Car.),  324 ;  Jordan  v.  Thornton,  7  Ga.  517. 
And  if,  after  the  statute  has  begun  to  run,  the  riglit  to  sue  and  the 
liabiHty  to  be  sued  meet  by  act  of  law  in  the  same  person,  the  running 
of  the  statute  is  suspended.     Seagram,  v.  Knight,  36  L.  J.  Ch.  918. 

The  statute  has  never  been  so  construed  as  to  prevent  a  person  labor- 
ing under  any  disability  from  suing  at  any  time  during  the  disability. 
The  rule  is,  that  during  the  continuance  of  a  disability  the  party  may, 
but  is  not  obliged  to  commence  his  action.  Chandler  v.  Yilett,  2  Wms. 
Saund.  120.  It  was  accordingly  held  that,  if  a  party,  who  is  in  prison 
when  the  cause  of  action  accrues,  commences  an  action  after  six  years 
have  elapsed,  but  during  the  continuance  of  the  imprisonment,  the  oper- 
ation of  the  statute  is  barred  by  the  saving  clause.  Piggott  v.  Rush^ 
4  Ad.  &  El.  912;  S.  C,  6  Nev.  &  M.  376.  See,  also,  MiUihen  v. 
Marlin,  QQ  111.  13. 

A  party,  who  claims  that  he  is  exempt  from  the  operation  of  the 
statute  by  reason  of  his  disability,  is  bound  to  prove  it  strictly.  Hall 
V.  Timmons,  2  Kich.  (So.  Car.)  Eq.  120. 

§  2.  Absence  from  the  State.  The  words  "beyond  the  seas"  are 
construed  to  be  synonymous  in  legal  imjjort  with  the  words  "  out  of  the 
realm,"  or  "out  of  the  land,"  or  "  out  of  the  territories,"  and  are  not 
to  be  taken  literally.  Ruckmahoye  v.  Mottichund,  8  Moore's  P.  C.  C. 
4  ;  32  Eng.  L.  &  Eq.  84  ;  Anon.,  1  Show.  91.  And  it  may  be  con- 
sidered as  an  established  general  rule  that,  in  this  country,  "  beyond 
seas  "  and  "  out  of  the  State  "  are  analogous  expressions,  and  must  have 
the  same  meaning.  Murray  v.  Baker,  3  Wheat.  541 ;  Faw  v.  Roh- 
erdeau,  3  Cranch,  174;  Stephenson  v.  Doe,  8  Blackf.  (Ind.)  508; 
West  V.  Pichesimer,  7  Ohio,  Part  2,  235  ;  Denham  v.  Holeman,  26  Ga. 
182 ;  Galusha  v.  Cohleigh,  13  N.  II.  79  ;  Pancoast  v.  Addison,  1  Har.  & 
J.  (Md.)  350.  In  the  Kentucky  statute  of  limitations  the  term  "  out  of 
the  country  "  is  substituted  for  the  term  "  beyond  seas,"  and  is  construed 
to  mean  "out  of  the  State."  Ma,nsell  v.  Isrcel,  3  Bibb  (Ky.),  510.  But 
in  Pennsylvania,  the  term  "  beyond  seas  "  is  construed  to  mean,  with- 
out the  limits  of  the  United  States.  Gonder  v.  EstahrooTc,  33  Penn. 
St.  374.  And  the  same  construction  is  given  to  the  term  in  Missouri. 
Keeton  v.  Keeton,  20  Mo.  530. 

The  act  of  limitations  of  21  James  I  was  no  bar  to  a  party,  whether 

a  subject  of  the  realm  or  a  foreigner,  who  was  not  in  England  at  the 

time  the  cause  of  action  accrued,  and  who  continued  resident  abroad. 

Strithorst  v.  Graeme,  2  W.  Bl.  723 ;  S.  C,  3  Wils.  145  ;  Le  Veux  v. 
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Berkeley,  2  Dowl.  &  L.  31 ;  S.  C,  5  Q.  B.  836  ;  Lafond  v.  Ruddock, 
13  C.  B.  813.  See,  also,  Paine  v.  Drew,  44  N.  H.  306.  But  if 
one  plaintifi  is  abroad,  and  the  others  in  England,  the  action  must  be 
brought  within  six  years  after  the  cause  of  action  arises.  Perry  v. 
Jackson,  4  Term  E..  516.  The  exception  in  the  above-named  statute 
as  to  persons  "  beyond  seas,"  has  been  construed  as  applicable  only  to 
the  case  where  the  creditors  were  beyond  seas,  and  not  where  the  debtors 
were.  Cheeveley  v.  Bond,  1  Show.  341 ;  Nathans  v.  Bingham,  1 
Miles  (Penn.),  164.  But  by  statute  4  Anne,  cli.  16,  §  19,  if  any  person 
shall  at  the  time  the  cause  of  action  accrues  be  beyond  the  seas,  the  per- 
son who  is  entitled  to  the  action  shall  be  at  liberty  to  bring  it  against  such 
person  at  any  time  within  six  years  after  his  return.  Forbes  v.  Smith,  11 
Exch.  161.  See  Vans  v.  Higginson,  10  Mass.  29,  31  aud  notes  ; 
Hysinger  v.  Bultzell,  3  Gill  &  J.  (Md.)  158  ;  Alexander  v.  Burnet, 
5  Hich.  (So.  Car.)  189.  Under  the  last-mentioned  statute  it  was  held 
that,  if  a  right  of  action  accrued  against  several,  one  of  whom  was 
beyond  seas,  the  statute  did  not  run  till  his  return  or  death,  though 
the  others  had  never  been  absent  from  the  kingdom.  Towns  y.  Head, 
16  C.  B.  123  ;  Fannin  v.  Anderson,  7  Q.  B.  811.  Under  the  N'ew 
York  statute  of  limitations,  a  debtor's  absence  from  the  State  will  pre- 
vent the  statute  from  running,  whether  the  debtor  was  absent  from  the 
State  when  the  cause  of  action  accrued,  or  left  the  State  thereafter 
{Pichardsoti  v.  Curtis,  3  Blachf .  [C.  C]  385 ;  Dorr  v.  Swartwout,  1  id. 
179)  ;  and  the  statute  does  not  run  in  favor  of  an  absent  debtor,  though 
his  joint  debtor  is  always  within  the  State.  Cutler  v.  Wright,  22  N. 
Y.  (8  Smith)  472.  But  it  has  been  held  otherwise  in  ISTew  Jersey. 
Bruce  V.  Flagg,  1  Dutch.  (N.  J.)  219. 

In  Kentucky,  where  a  cause  of  action  exists  in  behalf  of  a  resident 
of  the  State  against  a  non-resident,  the  mere  fact  of  the  debtor 
being  a  non-resident  will  not  prevent  the  statute  of  limitations 
from  running.  But  where  the  debtor  is  a  resident  of  the  State, 
and  absents  himself  from  it  by  removal  or  otherwise,  the  period  of  his 
absence  will  be  omitted  in  the  computation  of  the  time.  Selden  v. 
Preston,  11  Bush  (Ky-),  191.  Where  a  note  is  made  by  a  non-resident 
without  the  limits  of  Georgia,  and  the  maker  subsequently  removes 
into  that  State,  such  period  of  non-residence  will  not  be  excluded 
in  computing  the  time  necessary  to  bar  a  suit  upon  the  note.  Moore 
V.  Carroll,  54  Ga.  126.  But  where  a  defendant  removes  from  the 
State  with  the  intention  not  to  return,  but  subsequently  changes  his 
purpose  and  returns,  the  tune  of  his  absence '  should  be  deducted  in 
ascertaining  if  the  statutory  bar  attached.  Otherwise,  if  he  was  sim- 
ply temporarily  absent.    Sedgwick  v.  Gerding,  55  id.  264.     Under  the 
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Kebraska  statute  the  right  to  sue  is  suspended  bj  the  absence  or  con- 
cealment of  the  debtor,  the  term  of  such  absence  or  concealment  is 
not  to  be  counted.  And  if  the  debtor  is  personally  dwelling  out  of 
the  State,  the  fact  that  his  wife  and  family  remain  within  does  not 
affect  the  question  of  his  absence.  Seymour  v.  Street^  5  Neb.  85.  See, 
also,  Brown  v.  Rollins^  44  N.  H.  44G  ;  Conrad  v.  Nail,  24  Mich.  275. 
Where  a  person  departed  from  the  State  leaving  a  residence  therein, 
and  afterward  his  family  abandoned  that  dwelling-place  and  removed 
to  the  house  of  a  relative  in  another  county,  it  was  held,  in  Missouri, 
that  he  had  no  usual  place  of  abode  within  the  State,  where  service 
might  be  had  upon  him,  and  that  the  statute  ceased  to  run  in  his  favor. 
Miller  v.  Tyler ^  61  Mo.  401.  In  a  recent  case  in  Massachusetts  it  is 
held,  that  a  person  who  has  a  domicile  in  another  State,  and  only  comes 
into  the  former  State  occasionally,  or  even  for  a  few  hours  daily,  is 
"  absent  from  and  resides  out  of  the  State  "  within  the  meaning  of  the 
Massachusetts  and  New  York  statutes,  and  the  statute  of  limitations 
does  not  run  in  his  favor.     Rockwood  v.  Whiting^  118  Mass.  337. 

A  State  statute  of  limitations,  which  provides  in  effect  that,  when 
the  defendant  is  out  of  the  State,  the  statute  shall  not  run  against  the 
plaintiff  if  the  latter  resides  in  the  State,  but  shall,  if  he  resides  out  of 
the  State,  is  not  unconstitutional  as  infringing  the  provision  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  States."  Chemung  Canal  Bank  v. 
Lowery,  93  U.  S.  (3  Otto)  72. 

To  entitle  the  defendant  to  set  up  the  six  years'  bar  of  the  statute 
of  limitations,  he  must  have  resided  within  the  State  six  full  years  oi 
three  hundred  and  sixty-five  days,  or,  in  leap  year,  three  hundred  and 
sixty-six  days.  The  computation  cannot  be  made  by  reckoning  only 
the  secular  days,  Sundays  are  included.  Bell  v.  Lamprey,  57  N.  H. 
168.  And  see  Bennett  v.  Cook,  43  N.  Y.  (4  Hand)  537 ;  S.  C,  3 
Am.  Eep.  727. 

§  3.  Exceptions  and  limitations.  Residing  beyond  the  Hmits  ot 
the  State  is  not  being  "  beyond  the  seas,"  and  does  not  prevent  the 
running  of  the  statute  in  North  Carolina.  State  v.  Ha/rris,  71  No. 
Car.  174.  So,  in  Missouri.  State  v.  Willi,  46  Mo.  236.  Generally,  if  the 
debtor  is  within  the  State  when  the  cause  of  action  accrues,  the  statute 
commences  running  and  is  not  stopped  by  the  debtor's  leaving  the 
State  afterward.  Gustin  \.  Brattle,  Kirby  (Conn.),  299;  Coventry 
V.  Atherton,  9  Ohio,  34 ;  Halsey  v.  Beach,  2  N.  J.  Law,  90.  It  has 
been  held  that  a  defendant  who  removes  from  one  country  to  another 
is  not  thereby  prevented  from  pleading  the  act  of  limitations,  unless 
the  plaintiff  has  been,  by  such  removal,  actually  defeated  or  obstructed 
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in  bringing  or  maintaining  his  action.  Wilson  v.  Koonfz,  7  Cranch, 
202 ;  Sneed  v.  Hall,  2  A.  K.  Marsh.  (Ky.)  21.  Absence  from  the  State, 
to  avoid  the  running  of  the  statute,  must  be  such  that  service  of  legal 
process  cannot  be  made  upon  the  party  so  as  to  obtain  judgment 
against  him  personally.  Ward  v.  Cole,  32  N.  H.  452 ;  Penley  v. 
WaterJiouse,  1  Iowa,  498.  Foreign  corporations  are  within  the  excep- 
tion of  the  Nevada  statute  of  Kmitations,  as  to  persons  absent  from  the 
State  when  a  cause  of  action  accrues  against  them.  Robinson  v.  Tm- 
jperial,  etc.,  Mininxj  Co.,  5  Nev.  44.  So,  they  are  within  the  like 
exception  of  the  New  York  statute.  Olcott  v.  Tioga  R.  R.  Co.,  20 
N.  T.  (6  Smith)  210.  An  action  brought  by  a  foreigner  within  six 
years  after  coming  for  the  first  time  to  the  United  States,  for  a  breach 
of  promise  of  marriage  made  to  her  twenty  years  previously  in  her 
native  country,  is  not  barred  by  the  Massachusetts  statute.  Ooetz  v. 
Yoelinger,  99  Mass.  504.  But  in  New  Jersey,  the  court  decided  that 
this  statute  may  be  pleaded  in  bar  of  an  action  on  a  promissory  note 
given  in  England,  where  the  plaintiff  and  defendant  both  resided  when 
the  note  came  to  maturity,  notwithstanding  the  action  may  have  been 
commenced  within  six  years  after  the  defendant  came  to  that  State. 
Taherrer  v.  Brenim^all,  3  Harr.  (N.  J.)  262. 

The  absence  of  the  officers  of  a  corporation  beyond  the  limits  of  the 
State  is  not  an  absence  of  the  corporation  within  the  meaning  of  the 
statute  of  limitations,  if  it  has  an  office  within  the  State,  and  service  of 
process  can  be  obtained  on  it.  Sherman  v.  Bxtffalo,  etc.,  R.  R.  Co.y 
21  Tex.  349.  And  it  is  generally  held,  that  the  time  of  a  debtor's 
absence  from  the  State,  without  losing  his  domicile,  is  not  to  be  ex- 
cluded in  computing  the  period  of  limitation  of  an  action  against  him. 
Cunningham  v.  Ration,  6  Penn.  St.  355 ;  Sage  v.  Hawley,  16  Conn. 
106  ;  Garth  v.  Rohards,  20  Mo.  523 ;  Gillman  v.  Cutts,  27  N.  H. 
348 ;  HiGhoh  v.  Bliss,  34  Barb.  321 ;  Blodgett  v.  Prince,  109  Mass. 
44.  Absence  from  and  residence  out  of  the  State  are  necessary  to 
raise  the  exception,  and  only  the  time  when  both  concur  is  to  be 
deducted  from  the  statute  period.  Hall  v.  NasmAth,  28  Yt.  791.  In 
the  case  of  one  becoming  liable  for  a  debt  during  his  absence  from  the 
State,  the  statute  begins  to  run  in  his  favor  as  soon  as  he  returns  into 
the  State  openly  and  notoriously,  so  that  he  may  be  readily  sued 
{Fowler  v.  Hunt,  10  Johns.  464 ;  Ingraham  v.  Bovne,  33  Miss.  17  ; 
Hysinger  v.  Baltzell,  3  Gill  &  J.  [Md.]  158) ;  although  his  creditor 
does  not  know  of  his  return,  and  he  has  no  property  in  the  State  which 
can  be  attached  (  Whitton  v.  Wass,  109  Mass.  40) ;  and  absences  from 
the  State  on  military  service  are  not  to  be  deducted  from  the  time  of 
limitation  if  he  retains  his  domicile  in  the  State.  Id.     A  return,  even 


LIMITATIONS,  STATUTE  OF.  277 

for  a  temporary  purpose,  will  do  away  with  the  exception  of  absence 
if  not  a  secret,  concealed  or  clandestine  presence,  of  which  the  creditor 
can  take  no  advantage.  Faw  v.  Boberdeau^  3  Cranch,  174 ;  Hill  v. 
Bello'ws,  15  Yt.  727. 

Absence  from  the  State  as  a  volunteer  soldier  or  officer  in  the  army 
of  the  United  States  constitutes  absence  on  public  business,  within  the 
meaning  of  a  statute  which  provides  that  "  the  time  during  which  the 
defendant  is  a  non-resident  of  the  State,  or  absent  on  public  business, 
shall  not  be  computed  in  any  of  the  periods  of  limitation."  Gregg  v. 
Matlock,  31  Ind.  373.  See  Graham  v.  Commonwealth,  51  Penn.  St. 
255 ;   Gray  v.  Sjoanton,  35  Iowa,  509. 

In  California,  if,  when  the  cause  of  action  accrues,  the  person  against 
whom  the  same  exists,  resides  in  the  State,  and  afterward  departs  from 
it,  his  successive  absences  must  be  aggregated  together  and  deducted 
from  the  whole  time  which  has  elapsed  since  the  cause  accrued,  and 
the  balance  is  the  time  the  statute  of  limitations  has  run.  Rogers  v. 
Hatch,  44  Cal.  280.     See,  also.   Withers  v.  Bulloch,  53  Miss.  539. 

If  a  state  of  war  exists  between  the  governments  of  the  creditor  and 
debtor,  the  right  of  the  creditor  to  collect  his  debt  is  suspended  during 
the  war,  and  revives  in  full  force  on  the  restoration  of  peace,  and  the 
time  during  the  existence  of  the  war  is  not  computed  in  limitation  of 
the  action.  Selden  v.  Preston,  11  Bush  (Ky.),  191.  And  the  princi- 
ple that  State  statutes  of  limitation  did  not  run  during  the  civil  war, 
where  the  courts  were  not  open  to  suitors  (See  id.;  Hawkins  v.  Savage, 
75  No.  Car.  133  ;  Edwards  v.  Jarvis,  14:  id.  315 ;  Pitzer  v.  Burns,  7 
W.  Ya.  63  ;  Eddins  v.  Graddy,  28  Ark.  500 ;  McMerty  v.  Morrison, 
62  Mo.  140  ;  Jones  v.  Nelson,  51  Ala.  471 ;  Bell  v.  Ha^iks,  55  Ga.  274 ; 
Randolph  v.  Ward,  29  Ark.  238  ;  Caperton  v.  Martin,  4  W.  Ya.  138 ; 
6  Am.  Kep.  270  ;  Coleman  v.  Holmes,  44  Ala.  124 ;  4  Am.  Kep.  121 ; 
Perkins  v.  Rogers,  35  Ind.  124 ;  9  Am.  Rep.  639,  676,  note),  apphes 
to  suits  between  persons  in  different  States  of  the  late  so-called  Con- 
federate States,  as  much  as  to  suits  between  citizens  of  loyal  States 
and  citizens  of  the  Confederate  States.  Ross  v.  Jones,  22  Wall.  576 ; 
Ahnert  v.  Zaun,  40  Wis.  622.  But  the  doctrine  that  the  statute  of 
limitations  was  suspended  during  the  war,  does  not  apply  to  the  case 
of  a  mere  personal  trust  which  could  have  been  executed  by  the 
trustee  without  the  intervention  of  a  court.  Maxjo  v.  Cartwright, 
30  Ark.  407.  And  it  is  held  that  the  civil  war  did  not  suspend  the 
running  of  a  State  statute  of  limitations  as  to  actions  of  contract 
between  two  persons  who  were  residents  of  the  same  State.  Smith 
V.  Charter  Oak,  etc.,  Ins.  Co.,  64  Mo.  330. 

§  4.  Death,  or  want  of  parties  to  sue  or  be  sued.    The  term 
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"  cause  of  action,"  includes  not  only  the  right  proper,  but  the  existence 
of  a  person  by  or  against  whom  process  can  issue.  "When  there  is  no 
person  to  sue,  there  can  be  no  laches.  See  Conwell  v.  Marris,  5  Harr. 
(Del.)  299  ;  Richards  v.  Maryland  Ins.  Co.,  8  Cranch,  8-i.  It  ha* 
accordingly  been  adjudged,  that  the  statute  of  limitations  does  not 
commence  to  run  against  the  representatives  of  a  deceased  creditor 
upon  an  obligation  incurred,  or  debt  becoming  due  after  his  decease, 
untU  administration  is  granted  upon  his  estate,  there  being  no  cause  of 
action  until  there  is  a  party  capable  of  suing.  Murray  v.  East  India 
Co.,  5  Barn.  &  Aid.  204 ;  BucUin  v.  Ford,  5  Barb.  393 ;  Baker  v. 
Baker,  13  B.  Monr.  (Ky.)  406  ;  Berry  v.  Jenkins,  1  Myl.  &  Or.  118  ; 
SUirges  v.  Shervjood,  15  Conn.  149  ;  Briggs  v.  Thomas,  32  Yt.  176 ; 
Polk  V.  Allen,  19  Mo.  467.  But  see  contra,  Tynan  v.  Walker,  35 
Cal.  634.  But  if  the  statute  has  once  begun  to  run  in  the  life-time  of 
the  testator  or  intestate,  it  does  not  cease  running  during  the  period 
which  may  elapse  between  his  death  and  the  granting  of  administra- 
tion upon  his  estate,  and  there  is  an  executor  or  administrator  qualified 
to  act.  Rhodes  v.  Smethurst,  4  M.  &  W.  42 ;  Stewart  v.  Spedden,  5 
Md.  433 ;  McCollough  v.  Speed,  3  McCord  (So.  Car.),  455  ;  Brown  v. 
Merrick,  16  Ark.  612  ;  Baker  v.  Brown,  18  111.  91  ;  Byrd  v.  Byrd, 
28  Miss.  144 ;  Daniel  v.  Day,  51  Ala.  431.  And  see  Sanford  v. 
Sanford,  62  X.  Y.  (17  Sick.)  553. 

Not  only  must  there  be  a  person  to  sue  as  we  have  above  seen,  but 
a  cause  of  action  cannot  accrue  or  exist  unless  there  is  a  person  in  esse 
against  whom  an  action  can  be  brought  and  the  right  of  action  enforced. 
Whitney  v.  State,  52  Miss.  732.  It  is  therefore  held,  that  the  statute 
of  limitations  is  suspended  by  the  death  of  the  debtor  until  the  appoint- 
ment of  an  administrator.  Briggs  v.  Thomas,  32  Yt.  176  ;  Btter  v. 
Finn,  12  Ark.  632 ;  Tohy  v.  Allen,  3  Kans.  399.  See  Yol.  3,  tit. 
Executors  and  Administrators. 

The  disability  of  being  "  beyond  sea,"  under  the  statute  of  limita- 
tions of  Ohio,  is  removed  by  death,  and  the  statute  commences  run- 
ning against  the  heirs  immediately  on  the  death  of  the  ancestor, 
whether  such  heu^s  are  under  disability  or  not.  Whitney  v.  Wehh,  10 
Ohio,  513. 

§  5.  Disability  to  sue  or  be  sued.  See  ante,  p.  272,  §  1.  It  is  a 
general  rule,  that  disabilities,  which  bring  a  person  within  the  excep- 
tions of  the  statute  of  limitations,  cannot  be  tacked  one  upon  another, 
but  a  party,  claiming  the  benefit  of  the  proviso,  can  only  avail  himself 
of  the  disability  existing  when  the  right  of  action  first  accrued.  Mc- 
Donald V.  Johns,  4  Yerg.  (Tenn.)  258;  McFarland  v.  Stone,  17  Yt. 
165;  Dease  v.  Jones,  23  Miss.  133;  Scott  v.  Haddock,  11  Ga.  258. 
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So,  after  the  statute  has  once  begun  to  run,  no  disability  can  suspend 
its  running.  Rogers  v.  Hillhouse,  3  Conn.  398  ;  Den  v.  Hicha/rds^  15 
]^.  J.  Law,  347 ;  Tyson  v.  Britton,  6  Tex.  222 ;  Hudson  v.  Hudson^ 
6  Munf.  (Va.)  352.  But  where  a  disability  to  sue  grows  out  of  some 
positive  statutory  provision,  the  time  during  which  sucli  temporary 
disabihty  continues  sliould  be  excluded  from  the  computation  of  the 
period  of  limitation ;  and  this  is  said  to  form  an  exception  to  the  rule 
that  the  statute,  after  it  commences  to  run  continues,  notwithstanding 
a  subsequent  disability.  Dowell  v.  Webher,  10  Miss.  (2  S.  &  M.)  452. 
Where  the  statute  has  begun  to  run,  during  the  Hfe  of  the  devisor,  no 
disability  in  the  devisee  will  arrest  it  {Bozeman  v.  Browning,  31  Ark. 
364),  and  when  the  statute  begins  to  run  against  the  ancestor,  it  will 
continue  to  run  against  the  heir,  notwithstanding  that  the  heir  may  be 
under  some  statutory  disabihty  at  the  time  of  the  descent  cast.  Rogers 
V.  Brown,  61  Mo.  187.  See,  also,  Daniel  v.  Day,  51  Ala.  431 ;  Swear- 
ingen  v.  Robertson,  39  Wis.  462  ;  Jones  v.  Presion,  3  Head  (Tenn.), 
161 ;  Harris  v.  McGovern,  2  Sawyer,  515. 

As  a  general  rule,  it  is  only  where  all  the  plaintiffs  are  under  disa- 
bilities, that  the  running  of  the  statute  is  pi'evented.  Patterson  v. 
Ha/nsel,  4  Bush  (Ky.),  654.  See  ante,  p.  273,  §  2.  If  one  of  several 
joint  parties  is  capable  of  suing  when  the  cause  of  action  accrues,  the 
statute  runs  against  all,  both  at  law  and  in  equity.  Jordan  v.  IfcKenzie, 
30  Miss.  32.  And  see  Hardeman  v.  Sims,  3  Ala.  747.  But  if  all 
the  persons  entitled  to  sue,  when  the  joint  cause  of  action  accrues,  are 
under  a  disability,  the  statute  will  not  begin  to  run  till  the  disability  is 
removed  from  all.  Masters  v.  Dunn,  30  Miss.  264.  And  see  Perkins 
V.  Colemojn,  51  id.  298 ;  Parmele  v.  MoGinty,  52  id.  475 ;  Shute  v. 
Wade,  5  Yerg.  (Tenn.)  1.  And  if  there  are  in  existence  several  disa- 
bilities at  the  time  the  right  of  action  accrues,  the  statute  does  not 
begin  to  run  until  the  party  has  survived  them  all.  Jackson  v.  John- 
son, 5  Cow.  74  ;  Dugan  v.  Gittings,  3  Gill  (Md.),  138. 

Where  the  statute  has  run  against  a  claim  to  land  by  tenants  in 
common,  if  they  join  in  the  action,  the  disability  of  one  tenant  will 
not  avail  his  co-tenant,  but  both  will  be  barred.  Walker  v.  Bacon, 
32  Mo.  144.  It  has,  however,  been  held  that  a  person  suing  in  eject- 
ment, who  was  under  a  disability,  which  prevented  the  statute  from 
running  against  him,  is  entitled  to  recover  his  share,  although  there 
are  tenants  in  common  with  him,  whose  right  of  action  is  barred  by  the 
statiite.  Caldwell  v.  Black,  5  Ired.  (No.  Car.)  L.  463  ;  Doe  v.  Barks- 
dale,  2  Brock.  436.  So,  it  is  held  that  where  the  interests  of  two 
defendants  are  joint  and  inseparable,  and  the  rights  of  one  are  saved  by 
the  statute,  on  account  of  his  disabihty,  such  saving  inures  to  the  ben» 
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efit  of  the  other,  though  laboring  under  no  disability.  Sturges  v. 
Longworth,  1  Ohio  St.  544. 

In  New  Hampshire,  where  parties  are  under  a  disability  at  the  time 
the  statute  of  limitations  begins  to  run,  suit  must  be  brought  within 
five  years  after  the  disability  is  removed,  in  order  to  prevent  the  stat- 
ute from  being  a  bar.     Forest  v.  Jackson^  56  N.  H.  357. 

§  6.  Infancy.  It  has  been  declared  that  infants^  like  other  persons, 
would  be  barred  by  an  act  for  limiting  suits  at  law,  if  there  was  no 
saving  clause  in  their  favor.  BxtckinghanisMre  v.  Drury^  cited  in  Beck- 
ford  V.  Vlade^  17  Ves.  87,  91 ;  Ang.  on  Lim.,  §  194.  But  a  provision 
of  a  statute  of  limitations,  exempting  from  its  operation  persons  "un- 
der legal  disabilities,"  was  held  to  include  persons  under  the  age  of 
twenty-one  years.  Hawkins  v.  Hawkins,  28  Ind.  %^.  The  statute 
will  not  be  prevented  from  running  by  the  disability  of  the  heir,  if 
the  executor  had  a  right  of  action.  Darnall  v.  Adams,  13  B.  Monr. 
(Ky.)  273.  See,  also,  Hall  v.  Bumstead,  20  Pick.  2.  And  the  minor- 
ity of  a  claimant  at  the  time  when  the  claim  accrued  will  not  bring 
him  within  the  exception  of  the  statute  in  equity,  if  at  that  time  the 
legal  right  of  action  upon  it  was  vested  in  a  trustee  for  his  benefit,  who 
was  under  no  legal  disability.  Coleman  v.  Walker,  3  Mete.  (Ky.)  65  ; 
Wilmerdmg  v.  Buss,  33  Conn.  67  ;  Crook  v.  Glenn,  30  Md.  55.  But 
see  Ladd  v.  Jackson,  43  Ga.  288 ;  Bacon  v.  Gray,  23  Miss.  140. 
"Where  a  right  of  action  accrues  to  several  who  are  minors  at  the  time, 
all  being  within  the  saving  clause  of  the  statute,  they  will  so  continue 
until  aU  are  free  from  disability.  But  if  the  right  accrues  when  one 
of  them  is  free  from  disability,  all  will  be  barred  unless  the  action  be 
commenced  within  the  time  fixed  by  statute.  Wells  v.  Bagland,  1 
Swan  (Tenn.),  501.  See,  also,  Milner  v.  Davis,  Litt.  Sel.  Gas.  (Ky.) 
436  ;  Thomas  v.  Ilachir,  4  Bibb  (Ky.),  412  ;  Riden  v.  Frion,  3  Murph. 
(No.  Car.)  577.  But  see  Lahife  v.  Smart,  1  Bailey  (So.  Car.),  192  ; 
Gourdine  v.  Graham,  1  Brev.  (So.  Car.)  329.  It  was  held  in  South  Car- 
olina, that  the  successive  minorities  of  co-tenants  of  land  will  protect 
the  interests  of  co-tenants  from  the  operation  of  the  statute ;  and  the 
rule  applies  as  well  to  tenants  in  common  as  to  joint-tenants,  and 
whether  the  infant  co-tenants  join  in  the  action  to  try  title  or  not. 
Hill  V.  Sanders,  4Kich.  (So.  Car.)  521.  So,  it  was  held  that  the  pur- 
chaser of  an  infant's  lands  succeeds  to  all  the  infant's  rights  in  relation 
to  it ;  and  if  the  infant  is  not  barred  of  his  claim  to  the  land  by  the 
statute,  at  the  time  of  the  sale,  the  purchaser  will  not  be.  Thompson 
V.  Gaillard,  3  Kich.  (So.  Car.)  418.  And  see  Schultz  v.  Lindell,  40 
Mo.  330. 

As  cumulative  disabilities  under  the  statute  of  limitations  are  not  al- 
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lowed  (see  ante^  §  1,  p.  272),  if  a  riglit  to  sue  accrues  in  favor  of  an 
infant  female,  the  statute  begins  to  run  when  she  conies  of  age,  al- 
though she  had  previously  married.  Fewell  v.  Collins,  3  Brev.  (So.  Cai'.) 
286 ;  Keeton  v.  Keeton,  20  Mo.  530 ;  Robertson  v.  Wurdeman,  2  Hill 
(So.  Car.),  324;  3P Donald  v.  Johns,  4  Yerg.  (Tenn.)  258;  Watts  v. 
Gunn,  53  Miss.  502.  And  see  Steve?is  v.  Bomar,  9  Humph.  (Tenn.) 
646;  Ford\.  Clements,  13  Tex.  592.  A  husband  and  wife,  while 
she  was  a  minor,  executed  a  conveyance  of  her  real  estate.  She  died 
during  coverture,  but  nearly  three  years  after  her  majority,  without 
having  affirmed  the  deed  with  the  formalities  required  by  law  on  the 
conveyance  of  the  realty  of  married  women ;  and  it  was  held  that  the 
statute,  not  having  commenced  running  during  the  life  of  the  wife  to 
disaffirm  the  sale,  would  not  run  against  her  children  during  then'  in- 
fancy. MatTierson  v.  Davis,  2  Coldw.  (Tenn.)  443.  In  South  Caro- 
lina, it  is  held,  that  where  lapse  of  time  is  relied  upon  as  raising  the 
presumption  of  a  conveyance  as  against  minors,  claiming  the  land  as 
heirs  of  the  owner  who  is  alleged  to  have  made  the  conveyance,  the 
period  of  minority  must  be  deducted,  and  if  twenty  years  do  not  re- 
main, the  presumption  does  not  arise.  Massey  v.  Adams,  3  So.  Car. 
254. 

It  is,  however,  the  right  and  not  the  unauthorized  possession  of  a 
minor,  that  is  protected  from  the  operation  of  the  statute  of  limitations. 
Williams  v.  M''AUley,  Cheves  (So.  Car.),  200.  And  the  statute  runs 
against  an  infant  having  only  the  color  of  title  to  the  land.  Soule  v. 
Barlow,  49  Vt.  329. 

It  is  the  rule  in  Georgia,  that  when  the  legal  title  to  property  is 
vested  in  a  trustee  for  infants  who  can  sue  for  it,  and  who  fails  to  do 
so  within  time  prescribed  by  law,  so  that  his  right  of  action  is  barred, 
the  infant  cestui  que  trusts,  who  have  only  an  equitable  interest  in  the 
property,  will  be  also  barred  {Brady  v.  Walters,  55  Ga.  25.  See, 
also.  Crook  v.  Glenn,  30  Md.  55);  but  when  the  legal  title  is  vested  in 
the  infants,  or  cast  upon  them  by  operation  of  law,  then  the  statute 
does  not  run  against  them  during  their  infancy.  Wingfield  v.  Yirgin, 
51  Ga.  139. 

§  7.  Coverture.  The  statute  of  limitations  does  not  begin  to  run 
against  a  married  woman  while  she  is  covert.  McLane  v.  Moore,  6 
Jones'  (No.  Car.)  L.  520 ;  Miclian  v.  Wyatt,  21  Ala.  813  ;  FatJieree  v. 
Fletcher,  31  Miss.  265 ;  Fearn  v.  Shirley,  id.  301 ;  Wilson  v.  Wilson, 
36  Cal.  447.  Thus,  a  purchaser  from  the  husband  alone  of  the  wife's 
inheritance  will  not  be  protected  by  the  statute  as  against  the  wife, 
until  the  statutory  period  has  run  out  after  the  husband's  death.  Jones 
V.  Reeves,  6  Rich.  (So.  Car.)  L.  132;  McDonald  v.  McGuire,  8  Tex.  361. 
YoL.  A^II.—  36 
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So,  where  the  husband  conveys  without  his  wife,  the  statute  does  not 
begin  to  run  against  her  till  the  death  of  her  husband.  Culler  v. 
Motzer^  13  Serg.  &  E,.  (Penn.)  356.  So,  where  money  is  lent  by  a,  feme 
covert,  having  a  separate  estate,  to  her  husband,  the  statute  does  not 
begin  to  run  against  the  debt  until  the  death  of  the  husband,  for,  on 
account  of  the  unity  of  husband  and  wife,  the  latter  cannot  sue  the 
former  {TovjersY.  Hugner,  3  Whart.  [Penn.]  48  ;  Ang.  on  Lim.,  §  GO)  ; 
but  it  is  otherwise  by  statute  in  California.  Wilson  v.  Wilson,  36 
CaL447;  Cameron  n.  Smith,  50  id.  303.  Title  by  adverse  possession 
cannot  be  acquired  against  a  married  woman  during  her  coverture. 
Gage  v.  Smith,  27  Conn.  70.  But  it  is  held  that  where  an  adverse  pos- 
session has  commenced  in  the  life-time  of  the  ancestor,  the  operation  of 
the  statute  is  not  prevented  by  the  title  descending  to  a  feme  covert. 
JacJcson  v.  Robins,  15  Johns.  169.  As  we  have  seen  in  the  preceding 
section,  the  disability  of  coverture  cannot  be  united  with  that  of  in- 
fancy, in  order  to  avoid  the  effect  of  the  statute.  See,  also,  Martin  v. 
Letty,  18  B.  Monr.  (Ky.)  573 ;  Billon  v.  Larimore,  37  Mo.  375.  And, 
therefore,  a  female  infant,  who  marries  before  she  becomes  of  age,  but 
after  the  right  of  action  accrues,  is  not  protected  by  her  coverture  from 
the  running  of  the  statute  after  she  becomes  of  age.  Dugan  v.  Git- 
tings,  3  Gill  (Md.),  138.  And  in  general,  where  the  statute  has  once 
commenced  to  run  against  2^  feme  sole  her  subsequent  marriage  cannot 
suspend  it.  Killian  v.  Watt,  3  Muq)h.  (No.  Car.)  167 ;  Wellborn  v. 
Weaver,  17  Ga.  267.  But  if  a  cestui  que  trust  is  ^  feme  sole,  and  mar- 
ries after  settlement  with  her  trustee,  and  before  fraud  in  such  settle- 
ment is  discovered,  the  statute  does  not  run  against  her  during  her 
coverture.  Wellborn  v.  Rogers,  21  id.  558.  See  ante,  p.  269,  Art.  1, 
§  22.  •  _ 

The  tendency  of  modern  legislation  as  well  as  of  the  decisions  of  the 
courts  throughout  the  country  is  to  recognize  the  separate  rights  of 
married  women  with  regard  to  their  property,  and  their  power  to 
control  the  same,  and  the  courts  lean  toward  an  enlargement  of  their 
responsibility  and  duty  with  regard  to  their  property,  and  a  curtail- 
ment of  those  exemptions  and  privileges  that  were  given  to  married 
women  as  an  offset  for  their  want  of  power.  Thus  it  has  been  held, 
that  a  married  woman,  who  executes  a  mortgage  of  her  land  with  her 
husband,  is  not  saved  by  her  coverture  from  the  running  of  the  statute 
against  her  title  in  favor  of  the  mortgagee.  Hanford  v.  Fitch,  41  Conn. 
487.  Where  the  husband  is  the  only  person  who  can  legally  bring  suit  for 
land,  the  title  which  was  derived  through  the  wife,  the  statute  runs 
during  the  coverture.  Shipjo  v.  Wingfield,  46  Ga.  593.  In  California, 
the  general  statute  of  limitations  applies  to  a  cause  of  action  concern- 
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ing  the  wife's  separate  estate  where  she  may  sue  alone.  Cameron  v. 
Smith,  50  Cah  303.  See,  also,  Brown  v.  Cousens,  51  Me.  301  ;  Price  v. 
Slaughter,  1  Cine.  (Ohio)  429.  So,  it  is  held  by  the  supreme  court  of  the 
United  States,  that  the  Illinois  statute  for  the  protection  of  married 
women  in  their  separate  property,  repeals  by  implication  so  much  of 
the  saving  clause  of  the  statute  of  limitations  as  relates  to  married 
women.  K'Me  v.  Ditto,  93  U.  S.  (3  Otto)  674  See  Beach  v.  Miller, 
51  III.  206 ;  S.  C,  2  Am.  Kep.  290  ;  NoUe  v.  McFarland,  51  111.  226. 
But  the  provision  of  the  Korth  Carolina  Code,  allowing  a  feme  covert 
to  sue  or  be  sued  concerning  her  separate  property,  does  not  remove  the 
disability  of  coverture  so  as  to  allow  the  statute  of  limitations  to  bar  a 
feme  covert^ s  right  of  action.  State  v.  Troutman,  72  No.  Car.  551. 
The  right  of  suing  alone  is  a  privilege  which  may  be  used  for  the 
advantage  of  ^  feme  covert,  but  a  failure  to  exercise  this  privilege 
cannot  operate  to  her  prejudice.  Id. 

On  the  marriage  of  a  female  under  twenty-one  years  of  age,  accord- 
ing to  the  laws  of  Texas  she  becomes  of  full  age,  and  the  statute  then 
begins  to  rim  against  her.     Thompson  v.  Cragg,  24  Tex.  582. 

Kfeme  covert  party  with  others  to  a  decree  in  chancery  may  file  a 
bill  to  review  it  at  any  time  during  coverture,  and  if  she  joins  with 
others,  who  are  barred  by  lapse  of  time,  the  bill  may  be  dismissed  as 
to  them,  and  retained  as  to  her,  if  it  appear  from  the  record  that  ^ho 
would  be  entitled  to  such  review  upon  her  separate  bill.  Trimble  v. 
Longtoorth,  13  Ohio  St.  431. 

The  phrase,  "  under  legal  disabilities,"  in  the  Indiana  statute,  is  so 
construed  as  to  include  married  women.  Bauman  v.  Gruhhs,  26  Ind. 
419.  As  against  the  heir  of  a  married  woman  whose  husband  survives 
her,  and  is  entitled  to  an  estate  in  her  lands  as  tenant  by  the  courtesy, 
the  statute  of  limitations  runs  from  the  expiration  of  his  estate,  and 
not  from  her  death.     Dyer  v.  BrannacJc,  <oQ)  Mo.  392. 

§  8.  Insanity.  If  a  person,  entitled  to  bring  an  action,  shall  be,  at 
the  time  the  cause  of  action  accrued,  no)i  compos  mentis,  the  statute  of 
limitations  does  not  run  against  such  person.  Little  v.  Downing,  37 
N.  H.  355.  And  deaf  and  dumb  persons,  shown  to  have  been  so  from 
birth,  are  prima  facie  incompetent  to  sue  and  to  contract,  and  the 
statutes  of  limitations  do  not  run  against  them,  unless  they  are  shown 
to  have  sufficient  intelligence  to  know  and  comprehend  their  legal 
rights  and  liabilities.  Oliver  v.  Berry,  53  Me.  206.  Where  a  deed 
was  obtained  by  one  standing  in  a  confidential  relation  toward  another 
of  weak  intellect,  and  the  relation  and  the  imbecility  continued  from 
the  time  of  the  act  till  the  bringing  of  a  suit,  to  be  relieved  against  the 
deed,  it  was  held  that  the  statute  did  not  avail  the  defendant  in  North 
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Carolina,  Oldham  v.  Oldham,  5  Jones'  (No.  Car.)  Eq.  89.  The  Texas 
statute  of  limitations  declaring  tliat  all  actions  for  injuries  to  the  per- 
son of  another  shall  be  brought  "  within  one  year  next  after  the  cause 
of  such  action  and  not  after,"  has  no  application  to  the  case  of  a  person 
who  has  been  rendered  insane,  by  reason  of  the  injuries,  when  the  in- 
sanity prevented  him  from  instituting  the  action.  Sasser  v.  Davis,  27 
Tex.  656. 

The  statute  begins,  however,  to  run  against  a  non  compos  at  the  time 
of  the  recovery  from  lunacy,  and  continues  to  run  till  it  has  run  out, 
notwithstanding  that  the  lunacy  returns.  Clarh  v.  Trail,  1  Mete. 
(Ky.)  35.  And  it  was  held  that  the  statute  was  not  checked,  in  its 
operation  on  a  note,  because,  some  time  after  it  became  due,  the  payee 
became  non  compos  mentis.  Adamson  v.  Smith,  2  Mill's  (So.  Car.) 
Const.  269.  And  where  an  owner  of  land  has  been  disseized,  his 
subsequent  insanity  does  not  prevent  the  disseizor's  title  from  maturing, 
by  twenty  years'  adverse  possession.     Allis  v.  Moore,  2  Allen,  306, 

Legal  liabilities  may  be  enforced  against  lunatics  and  idiots,  whether 
the  mental  incompetency  has  been  judicially  determined  or  not.  The 
idiocy,  therefore,  of  the  debtor  does  not  take  a  claun  out  of  the  operation 
of  the  statute  of  limitations  during  his  life-time,  but  the  statute  begins 
to  run  against  the  claim  the  same  as  if  he  were  of  sound  mind.  Sanford 
V.  Sanford,  62  N.  Y.  (17  Sick.)  553. 

§  9.  Suspension  by  prior  suit.  To  prevent  the  statute  of  limita- 
tions from  running,  a  suit  must  be  brought  and  prosecuted  in  good 
faith.  If  the  time  constituting  the  bar  is  permitted  to  elapse  between 
the  time  of  suing  out  one  process  until  another,  the  mere  bringing  of 
the  suit  will  not  prevent  the  statute  from  running,  and  is  no  legal 
reason  why  the  bar  should  be  disallowed.  Clark  v.  Kellar,  3  Bush 
(Ky.),  223.  But  see  contra.  King  v.  State  Bank,  13  Ark.  269.  So,  a 
properly  instituted  claim,  voluntarily  abandoned,  cannot  be  made  avail- 
able in  a  subsequent  action  to  save  it  from  the  operation  of  the  statute. 
Ex  parte  Hanks,  1  Cheves'  (So.  Car.)Eq.  203  ;  Shields  ^r.  Boone,  22  Tex. 
193 ;  N'ull  V.  White  Water  Valley  Canal  Co.,  4  Ind.  431  ;  Ivins  v. 
Schooley,  18  N.  J.  Law,  269.  But  a  mistake  as  to  the  form  of  remedy 
is  not  "  negligence  in  the  prosecution  "  of  the  suit,  within  the  intent 
of  the  statute.  Flournoy  v.  Jeffersonville,  17  Ind.  169.  If  an  action 
be  brought  within  six  years,  and  after  that  time  the  plaintiff  be  non- 
suited, it  is  a  good  bar  to  a  second  action  for  the  same  cause.  Harris 
V.  Dennis,  1  Serg.  &  R  236 ;  Cheeny  v.  Archer,  Ptiley  (So.  Car.),  195. 
The  plaintiff  brought  suit  before  his  demand  was  barred,  and  served 
the  defendant  with  defective  process,  and  took  a  judgment  by  default. 
The  defendant,  after  the  statute  period  for  the  recovery  of  such  claims 
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had  elapsed,  procured  the  court  to  set  aside  the  judgment,  and  it  was 
held  that  the  plaintiff  was  not  entitled  to  the  benefit  of  the  statute. 
Isaacs  V.  Price,  2  Dill.  (C.  0.)  347.  See,  also,  Williamson  v.  Ward' 
law,  46  Ga.  126.  But  where  an  action  has  been  seasonably  brought, 
after  a  reversal  of  a  judgment  for  the  same  cause  of  action,  it  has  been 
held  to  be  within  the  saving  of  the  statute.  Drane  v.  Hodges,  1 
Harr.  &  M.  (Md.)  518.  Delivering  a  claim  to  a  justice  of  the  peace, 
with  directions  to  issue  a  summons,  not  being  the  commencement  of  a 
suit,  does  not  suspend  the  operation  of  the  statute.  Price  v.  Luter, 
14  Tex.  6.  And  suits  for  the  recovery  of  land  must  be  successful  and 
lead  to  a  change  in  the  possession,  in  order  to  stop  the  operation  of  the 
statute.  WorTcman  v.  Guthrie,  29  Penn.  St.  495  ;  Kennedy  v.  Pey- 
nolds,  27  Ala.  364 ;  Moo7-e  v.  Greene,  19  How.  (U.  S.)  69.  To  a  plea 
of  the  statute  of  limitations,  it  is  not  a  good  replication,  that  a  suit  for 
the  same  demand  was  commenced  in  a  court  in  another  State,  and  dis- 
continued within  six  years.  Delajplaine  v.  Crowninshield,  3  Mas. 
(C.  C.)  329.  And  see  Toi-lert  v.  Wilson,  1  Stew.  &  P.  (Ala.)  200. 
And  it  has  been  held  that  the  pendency  of  proceedings  in  insolvency 
does  not  suspend  the  operation  of  the  statute  in  favor  of  the  debtor. 
Pichardson  v.  Thomas,  13  G-ray,  381.  A  suit  instituted  in  a  court 
without  jurisdiction  interrupts  prescription,  in  Louisiana.  Sorrell  v. 
Lcmrent,  27  La.  Ann.  70. 

It  was  held  in  Connecticut  to  be  no  answer  to  a  plea  of  the  statute 
of  limitations,  that  a  suit  for  the  same  cause  of  action  was  brought 
within  the  limited  time,  and,  being  misconceived,  was  discontinued, 
and  a  new  action  immediately  brought.  Sherman  v.  Barnes,  8  Conn. 
138.     N.  Y.  Code  of  Civ.  Pro.,  §  405. 

Where  a  person  stole  a  large  sum  of  money,  and  two  years  after  was 
tried  for  the  theft  and  acquitted,  an  action  of  trover  for  the  sum  stolen, 
brought  within  six  years  after  the  acquittal,  was  held  to  be  in  time,  as 
the  statute  of  limitations  was  suspended  until  the  termination  of  the 
prosecution.     Hutchinson  v.  Banh  of  Wheeling,  41  Penn.  St.  42. 

As  a  general  rule,  the  running  of  the  statute  of  limitations  is  stopped 
when  the  defendant  pleads  a  set-off,  or  brings  a  cross-action  thereon. 
Gilmore  v.  Peed,  76  Penn.  St.  462.     See  OMte,  p.  271,  Art.  1,  §  23. 

An  action  abated  by  the  death  of  one  of  the  parties,  if  recommenced 
within  a  reasonable  time,  is  not  affected  by  the  statute  of  Kmitations. 
Martin  v.  Archer,  3  Hill  (So.  Car.),  211 ;  Pichards  v.  Maryland  Ins. 
Co.,  8  Cranch,  84.  See  ante,  p.  237,  Art.  1,  §  10.  If  another  action 
is  commenced  within  a  year  after  the  abatement  of  the  first  suit, 
though  it  may  be  that  the  statute  has  then  elapsed,  it  will  have  been 
brought  within  the  equity  ©f  the  proviso  allowing  a  year  within  which 
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to  bring  actions  in  certain  cases.  Baker  v.  Baker,  13  B.  Monr.  (Ky.) 
406. 

§  10.  Restraint  by  iiijunctioii.  It  is  said  that  it  would  be  uncon- 
scientious for  a  party  to  plead  the  statute  of  limitations  against  an  ad- 
versary who,  at  his  solicitation,  had  been  enjoined  from  prosecuting  his 
suit.  One  who,  under  pretense  of  rights  adjudged  unfounded,  unlaw- 
fully uses  legal  process  to  restrain  another  in  prosecuting  a  right, 
cannot  avail  himself  of  the  delay  his  own  wrong  has  occasioned  to 
defeat  that  right.  Fortier  v.  Zimpel,  6  La.  Ann.  54.  It  has  accord- 
ingly been  held  that  the  statute  does  not  run  during  the  time  that  a 
plaintiff  was  enjoined,  at  the  suit  of  the  defendant,  from  prosecuting 
his  suit  at  law.  Doughtjj  v.  Doughty,  10  N.  J.  Eq.  347.  See,  also, 
Little  V.  Price,  1  Md.  Ch.  182;  Moore  v.  Crockett,  10  Humph. 
(Tenn.)  365 ;  Hutsonrpiller  v.  Stomr,  12  Gratt.  (Va.)  579  ;  Wilkin- 
son V.  Flowers,  37  Miss.  579.  And  it  is  held  in  Pennsylvania  that 
wdiere  a  right  to  sue  in  trespass  is  suspended  by  the  entry  of  a  caveat, 
the  statute  will  not  run  against  the  owner  of  the  land  nor  operate 
against  a  recovery  for  such  injuries,  notwithstanding  the  trespass  com- 
plained of  was  done  more  than  six  years  before  the  commencement 
of  the  action.     King  v.  Baker,  29  Penn.  St.  200. 

But  it  was  held,  in  New  York,  that  prior  to  the  Revised  Statutes  of 
that  State  an  injunction  out  of  chancery  would  not  suspend  the 
running  of  the  statute  of  limitations,  and  that  the  remedy  of  the 
party  stayed  was  by  application  to  chancery,  to  restrain » the  defendant 
from  pleading  the  statute.  Barker  v.  Millard,  16  Wend.  572.  But 
under  the  Revised  Statutes  the  running  of  the  act  of  limitations  is 
suspended  by  an  injunction.  2  E.  S.  (Edm.  ed.)  310,  §  105.  And 
see  Sands  v.  CampheU,  31  N.  Y.  (4  Tiff.)  345 ;  N.  Y.  C.  C.  P.,  §  406. 

-An  injunction  suspending  the  sale  of  property  claimed  as  home- 
stead, or  as  separate  property  of  the  wife,  under  a  trust  deed,  to  secure 
promissory  notes,  will  have  the  effect  of  suspending  the  statute  of  lim- 
itation as  to  the  notes.      Williams  v.  Pouns,  48  Tex.  141. 

Tlie  restraining  of  the  execution  of  a  judgment  by  a  writ  of  in- 
junction, sued  out  by  the  judgment  debtor,  does  not  interrupt  the 
current  of  prescription  in  Louisiana.  Yale  v.  Randel.,  23  La,  Ann. 
579  ;  N.  Y.  Code  of  Civ.  Pro.,  §  406. 

§  11.  Agreements  to  waive  the  statute.  A  defendant  Avill  not 
be  permitted  to  plead  the  statute  of  limitations,  when  it  appears  that 
the  plaintiff  delayed  bringing  his  action,  under  an  agreement  with  the 
defendant  that  su.-h  action  should  abide  the  decision  of  another  already 
instituted  and  irvolving  the  same  merits,  Daniel  \ .  Board  of  Com.' 
missioners,  74  No.  Car.  494.     So,  a  mutual  understanding  and  agree- 


LIMITATIONS,  STATUTE  OF.  28T 

ment,  between  the  debtor  and  creditor,  that  suit  shall  not  be  brought 
upon  an  account  until  the  debtor  shall  have  gone  to  Europe  and  re- 
turned, is  a  good  bar  to  the  act  of  limitations,  during  his  absence  from 
this  country.  Holladay  v.  Littlepage,  2  Munf,  (Ya.)  316,  And  it 
seems  there  may  be  an  agreement,  that,  in  the  consideration  of  an  in- 
quiry into  the  merits  of  a  disputed  claim,  no  advantage  should  be  taken 
of  the  statute,  in  respect  of  the  time  employed  in  the  inquiry,  and  an 
action  might  be  brought  for  a  breach  of  such  agreement.  East  India 
Co.  V.  Paul,  7  Moore's   P.  C.  C,  85, 

But  a  statute,  limiting  the  time  for  bringing  an  action,  is  not  defeated 
or  its  operation  retarded,  by  negotiations  for  a  settlement,  or  for  a  ref- 
erence pending  between  the  parties,  provided  there  be  no  agreement 
for  delay  and  the  defendant  has  done  nothing  to  mislead  the  plaintiff. 
Gooden  v.  Ins.  Co.,  20  K.  H,  73.  And  see  Ormsby  v.  letcher,  3  Bibb 
(Ky.),  269.  _ 

In  an  action  on  a  promissory  note  the  defendant  filed  an  account  in 
set-off,  against  which  the  plaintiff  set  up  the  statute  of  limitations.  It 
was  in  proof,  that  the  articles  charged  in  the  account  were,  by  agree- 
ment, to  be  credited  on  the  note,  and  it  was  held  that  the  set-off  was 
not  barred  by  the  statute,  being  saved  by  the  agreement.  Baird  v. 
Ratdiff,  10  Tex.  81. 

A  direction  in  a  will  by  a  testator  to  pay  debts  does  not  revive 
debts  barred  by  the  statute  of  limitations.  Rush  v.  Falas,  1  Phil. 
(Penn.)  463  ;.  Braxton  v.  Wood,  4  Gratt.  (Va.)  25  ;  Tazewell  v. 
Whittle,  13  id.  329;  Wallcery.  Cam;pbell,  1  Hawks  (No.  Car.),  304; 
Camvhell  v.  Sullivan,  Hard.  (Ky.)  17,  20. 

AKTICLE  III. 

OF   NEW    PROMISES   OR   ACKNOWLEDGMENTS. 

Section  1.  Definition  and  nature.  It  is  now  a  well-settled  doctrine 
that  if  a  person  makes  a  promise  that  he  will  pay  a  debt  he  justly 
owec,  for  the  recovery  of  which  all  legal  and  equitable  remedies  are 
barred  by  the  statute  of  limitations,  such  promise  renders  him  Hable 
to  an  action,  the  promise  being  founded  upon  the  same  legal  consid- 
eration of  an  obligation  existing  Mi- /b/'o  conscientuB.  See  Ang.  on  Lim., 
§  208 ;  1  Sm.  Lead.  Cas.  (7th  Am.  ed.)  942,  952.  The  doctrine  pro- 
ceeds, upon  the  ground,  not  of  a  strict  legal  right  in  the  creditor, 
which  he  may  enforce  against  the  will  of  the  debtor,  but  upon  the 
notion  that  there  still  exists,  notwithstanding  the  statutable  prescrip- 
tion, a  moral  obligation  binding  inforo  conscientice,  which,  if  recog- 
nized by  the  debtor,  repels  any  imputation  that  the  transaction  is  nude 
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pactum,  without  any  consideration.  Story,  J.,  in  Le  Roy  v.  Crown- 
inshield,  2  Mas.  (C.  C.)  151.  And  see  Magee  v.  Magee^  10  "Watts 
(Penn.),  172  ;  Danforth  v.  Culver,  11  Johns.  146  ;  Bailey  v.  Crane, 
21  Pick.  323  ;  Belknap  v.  Gleason,  11  Conn.  160  ;  Stevens  v.  Heioitt, 
30  Yt.  262 ;  Daioson  v.  King,  20  Md.  44:2. 

That  a  debt  barred  by  the  statute  of  limitations  may  be  revived  by 
a  new  promise,  is  fully  established  by  the  decisions  of  the  courts, 
both  of  England  and  this  country.  So,  it  is  well  settled  that  such 
promise  may  be  express  or  implied.  Pheljps  v.  Williamson,  26  Yt. 
230 ;  Ross  v.  Ross,  20  Ala.  105  ;  Johnson  v.  Evans,  8  Gill  (Md.), 
155  ;  Waller  v.  Lacy,  1  Man.  &  Gr.  54  ;  Gardner  v.  McMahon,  3  Q. 
B.  561.  If  it  be  an  express  promise,  it  must  be  clear  and  explicit, 
direct  and  positive.  Head  v.  Manners,  5  J.  J.  Marsh.  (Ky.)  255 ; 
Taio  V.  Kerr,  47  Penn.  St.  333  ;  Strickland  v.  Walker,  37  Ala.  385  ; 
Ringo  v.  Brooks,  26  Ark.  540.  And  if  a  new  promise  is  to  be  raised 
by  implication  of  law  from  an  acknowledgment,  there  must  be  an 
unqualified  acknowledgment  of  a  subsisting  debt  which  the  defendant 
is  liable  and  willing  to  pay.  Stockett  v.  Sasscer,  8  Md.  374 ;  Wake- 
man  V.  Sherman,  9  N.  Y»  (5  Seld.)  88 ;  Wachter  v.  Allee,  80  111.  47 ; 
Millers.  Baschore,  83  Penn.  St.  356 ;  24  Am.  Rep.  187 ;  Senseman  v. 
Hershman,  82  id.  83 ;  Otterhack  v.  Brovm,  2  MacArthur,  541 ;  Simon- 
ton  V.  Clark,  65  No.  Car.  525 ;  6  Am.  Eep.  752.  If  the  acknowledgment 
is  accompanied  with  any  qualification  tending  to  rebut  the  implication 
of  a  promise  of  payment,  which  would  otherwise  arise,  there  can  be  no 
recovery.  Hart  v.  Prendergast,  14  Mees.  &  W.  741  ;  Routledge  v. 
Ramsay,  8  Ad.  &  El.  221 ;  Rackham  v.  Marriott,  1  Hurl.  &  N.  234  ; 
2  id.  195  ;  Carroll  v.  Forsyth,  69  111.  127 ;  Brown  v.  Joyner,  1  Rich. 
(So.  Car.)  210;  Smith  v.  Fly,  24  Tex.  345;  Harholdy.  Kunts,  16 
Penn.  St.  210  ;  Weaver  v.  Weaver,  54  id.  152 ;  Butler  v.  Winters,  2 
Swan  (Tenn.),  91.  But,  in  general,  any  language  of  the  debtor  to  the 
creditor  clearly  admitting  the  debt  to  be  due  and  unpaid,  and  showing 
an  intention  to  pay  it,  will  be  considered  an  implied  promise  to  pay, 
and  wiU  take  the  case  out  of  the  statute.  Wooters  v.  King,  54  111.  343. 
And  a  jury  will  be  authorized  and  bound  to  infer  such  promise,  from  a 
clear  unconditional  and  unqualified  admission  of  the  existence  of  the 
debt,  at  the  time  of  such  admission,  if  unaccompanied  with  any  refusal 
to  pay,  or  declaration  indicative  of  any  intention  to  insist  on  the 
statute  of  limitations  as  a  bar.  Sigourney  v.  Drury,  14  Pick.  390. 
And  see  Black  v.  Reyhold,  3  Harr.  (Del.)  528 ;  Lee  v.  Folk,  4  Mc- 
Cord  (So.  Car.),  215  ;  Knight  v.  House,  29  Md.  194  ;  Bulloch  v.  Smith, 
15  Ga.  395. 

After  the  prescription  of  a  debt  in  Louisiana  tlie  debtor,  by  voiun- 


LIMITATIONS,  STATUTE  OF.  289 

tarily  acknowledging  the  debt  and  promising  to  pay  it,  with  a  full 
knowledge  that  it  is  2)rescribed,  thereby  bars  himself  of  the  plea  of 
prescrijjtion.     Gauche  v.  Gondran^  20  La,  Ann.  150. 

§  2.  What  is  sufficient.  An  admission  of  indebtedness,  and  an  ex- 
pression of  willingness  to  pay  it,  need  not  be  of  a  specific  sum,  to  take 
the  case  out  of  the  statute  of  limitations.  It  is  sufficient  that  an  indebt- 
edness in  1  espeet  to  a  particular  matter  be  acknowledged,  and  a  willing- 
ness to  pay  the  amount  be  expressed,  leaving  the  amount  of  the  debt 
to  be  ascertained  afterward.  TJiompson.  v.  French,  10  Yerg.  (Tenn.) 
453  ;  Davis  v.  Steiner,  14  Penn.  St.  275.  But  the  sum  must  be  capa- 
ble of  being  reduced  to  a  certainty.  Mc  Rae  v.  Leary,  1  Jones'  (No. 
Car.)  L.  91 ;  Moore  v.  Hyman,  13  Ired.  (No.  Car.)  L.  272.  Among 
acknowledgments  which  have  been  held  sufficient  to  take  a  case  out  of 
the  statute,  are  the  following :  An  acknowledgment  that  the  debt  is 
just  and  unpaid  {Beasley  v.  Evans,  35  Miss.  192 ;  Wehher  v.  Coch- 
rane, 4  Tex.  31) ;  an  assertion  by  the  debtor,  that  the  debt  was  one 
which  he  should  have  to  pay,  and  intended  to  pay  {Hall  v,  Creswell, 
12  Gill  &  J.  [Md.]  36)  ;  an  admission  by  the  maker  of  a  note,  out- 
lawed by  the  statute,  "  that  it  was  his  note,  for  money  he  had  borrowed 
from  his  father ;  that  he  had  not  paid  it,  and  didn't  think  he  would,  since 
his  father  had  not  left  him  so  much  as  he  ought "  {Felty  v.  Young, 
18  Md.  163) ;  an  admission  generally,  that  the  debt  is  then  due,  or  that 
a  liability  then  exists  {Ross  v.  Ross,  20  Ala.  105.  But  see  post,  p.  292,  § 
3) ;  a  general  acknowledgment  of  a  subsisting  indebtedness,  without 
specfying  the  amount  of  the  debt,  or  the  balance  due  {Lord  v.  Harvey, 
3  Conn.  370) ;  an  acknowledgment  of  a  debt,  though  accompanied  by  an 
allegation  that  it  is  barred  by  the  statute  {Cadmus  v.  Dumon,  1  N. 
J.  Law,  176) ;  the  defendant's  confession  of  his  signature  to  a  note, 
though  at  the  same  time  he  refused  to  pay  it  {Cohham  v.  Mosley,  2 
Hayw.  [No.  Car.]  6) ;  an  acknowledgment  of  a  debt,  by  giving  a  mort- 
gage to  secure  it  {Grayson  v.  Taylor,  14  Tex.  672) ;  an  acknowledgment 
of  indebtedness  in  an  answer  in  equity  {Brigham  v.  Hutchins,  27  Yt. 
569) ;  a  bare  acknowledgment  of  a  debt  remaining  unsatisfied,  without 
any  evidence  of  a  promise  to  pay  it  {Rodrigue  v.  Fronty,  2  Brev.  [So. 
Car.  ]  31) ;  acknowledgment  of  a  debt  by  a  married  woman  in  the  pres- 
ence of  her  husband,  and  tacitly  assented  to  by  him  {Orciitt  v.  Berrett,  12 
La.  Ann.  178)  ;  an  assertion  by  the  debtor  "  that  the  debt  is  a  just  and 
honorable  debt "  and  "  that  he  did  not  consider  it  outlawed  "  {Estate 
of  Wetham,  0  Phil.  [Penn.]  101);  an  acknowledgment  by  the  defend- 
ant that  the  plaintiff  had  done  work  for  him,  but  that  he  had  an  account 
in  bar,  and,  when  a  certain  person  should  come  to  town,  he  would 
have  the  business  settled  {Poe  v.  Conway,  2  Harr.  c%  J.  [Md.]  307)  j 
YoL.  YIL— 37 
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an  inventory  and  aflBdavit  of  a  debt,  made  by  an  insolvent  in  his  pro- 
ceedings to  obtain  a  discharge  under  the  insolvent  act  {Bryar  v.  Will- 
cocks,  3  Cow.  159.  But  see  Georgia  Ins.  Co.  v.  Ellicott,  Taney,  130); 
so,  a  party's  acknowledgment  of  errors  in  a  settlement,  and  his  prom- 
ise to  pay  the  amount  of  such  errors,  with  interest,  proved  by  a  single 
witness,  and  not  distinctly  denied  by  the  answer  to  the  plaintiff's  bill, 
was  held  to  take  his  case  out  of  the  statute.  Farnam  v.  Brooks,  9 
Pick.  212.  So,  the  giving  of  a  note  to  secure  the  payment  of  interest 
accrued  on  a  note  previously  given,  is  a  sufficient  acknowledgment  of 
the  existence  of  a  debt  to  take  the  case  out  of  the  operation  of  the  stat- 
ute. Sigourney  v.  Wetherell,  6  Mete.  (Mass.)  553  ;  Wen7nan  v.  Mo- 
hawk Ins.  Co.,  13  "Wend.  267.  And  so  of  charges  made  annually  by 
a  treasurer  against  himself,  in  the  books  of  the  corporation,  for  an  annual 
interest  on  a  debt  due  from  him.  Bluehill  Academy  v.  Ellis,  32  Me.  260. 
And  where  a  debtor  said  to  his  creditor,  "  If  you  will  call  in  two  weeks 
I  will  pay  you  something  on  the  debt,  I  cannot  tell  how  much,"  — it  was 
held  to  be  an  unqualified  recognition  of  his  liability  to  pay  the  whole 
debt,  and  such  an  acknowledgment  as  removed  the  bar  of  the  statute. 
Blakeman  v.  Fonda,  41  Conn.  561.  So,  it  is  held  that  a  pledge  of 
stock  to  secure  a  debt  operates  as  an  implied  and  continuing  acknowl- 
edgment of  the  indebtedness,  and  prevents  the  running  of  the  statute. 
Citizens'  Banky.  Johnson,  21  La.  Ann.  128. 

Among  instances  of  promises  which  have  been  held  sufficient  to 
take  the  case  out  of  the  statute  are  the  following :  A  promise  not  to 
plead  the  statute  {Stearns  v.  Stearns,  32  Yt.  678.  See  ante,  p.  286, 
Art.  2,  §  11) ;  a  promise  to  pay  as  soon  as  the  debtor  can  {Cummings 
V.  Gassett,  19  Yt.  308) ;  where  the  defendant,  on  being  arrested  by  the 
sheriff,  promised  to  settle  with  the  plaintiff  if  he  would  give  him  time 
for  payment  {Sluby  v.  Champlin,  4  Johns.  461) ;  the  words  "  I  am 
sure  I  don't  owe,  but  if  I  do,  am  willing  to  pay  "  {Steele  v.  Towne,  28 
Yt.  771);  a  promise  by  a  debtor  to  settle  with  his  creditor  and  ascer- 
tain if  he  is  "  in  due  "  to  such  creditor  {McLin  v.  McNamara,  2  Dev.  & 
Bat.  [No.  Car.]  Eq.  82) ;  a  promise  by  a  married  woman  to  pay  money 
borrowed  by  her  as  agent  for  her  husband  {Burk  v.  Howard,  13  Mo. 
241) ;  and  a  promise  within  six  years,  by  the  guardian  of  a  spendthrift, 
to  pay  a  debt  due  from  the  ward.  Mamson  v.  Felton,  13  Pick.  206. 
Where  a  debtor  promises  that,  if  allowed  a  little  time,  he  will  pay  all 
his  debts,  and  the  creditor  forbears  to  sue  for  two  years,  that  is  suffi- 
cient performance.  Guy  v.  Tarns,  6  Gill  (Md.),  82.  So,  a  promise 
to  the  party,  or  his  agent,  to  pay  the  debt,  where  the  statute  has  run, 
or  the  debt  is  barred  by  a  discharge  in  bankruptcy  with  an  intent  to 
confirm  the  original  demand,  is  always  sufficient  to  avoid  the  statute  of 


LIMITATIONS,  STATUTE  OF.  291 

limitations,  or  a  discharge  in  bankruptcy.  Hill  v.  KenialLj  25  Yt. 
528.  An  nnqualified  promise  to  settle  book  accounts,  barred  by  the 
statute,  is  a  direct  admission  of  unsettled  accounts  existing  between  the 
parties  at  the  tinie  of  such  admission,  and  such  promise  to  settle 
accounts  when  unaccompanied  by  any  unwillingness  to  pay  the  bal- 
ance, if  any,  implies  a  promise  to  pay  whatever  balance  should,  upon 
such  settlement,  be  found  due  {Ilxmter  v.  Kittredge^  -il  id.  359.  See, 
also.  Bliss  V.  Allard,  49  id.  350) ;  and  in  a  receipt  in  full  "  one  item 
only  excepted  (naming  it)  which  may  be  adjusted  as  the  facts  may 
prove,"  takes  such  item  out  of  the  statute.  Sweet  v.  IluVbard^  36  id. 
294.  So,  a  promise  by  the  maker  of  a  note,  barred  by  the  statute,  to 
"  settle  the  note,"  is  equivalent  to  a  promise  to  pay.  Piiikerton  v. 
Bailey,  8  Wend.  600.  But  see  jpost,  p.  292,  §  3.  And  where  the 
maker  of  a  promissory  note,  upon  its  presentation  to  him,  declared  that 
lie  had  paid  part  and  had  certain  demands  against  the  holder,  but  that 
something  Avas  due  which  he  was  ready  to  pay,  without  specifying  any 
sum,  this  was  held  to  be  sufficient  to  take  the  case  out  of  the  statute. 
Eastman  v.  Walker,  6  3^.  li.  367.  So,  on  a  demand  of  a  debt,  the 
defendant  said  that  he  had  received  the  money,  but  that  the  plaintiff 
had  received  and  retained  money  belonging  to  him,  and  this  was  held 
to  be  a  sufficient  acknowledgment.  WJiite  v.  Potter,  1  N.  J.  Law, 
159.  So,  after  a  debt  due  from  A  to  B  was  barred  by  the  statute,  A 
wrote  as  follows :  "  I  am  willing  to  pay  you  the  principal  of  what  I 
owe  you,  without  interest," — and  it  was  held,  that  this  was  such  an 
acknowledgment  as  to  enable  B  to  maintain  an  action  for  the  princi- 
pal. McDonald  v.  Grey,  29  Tex.  80.  But  see  Duffie  v.  Phillies,  31 
Ala.  571.  Where  it  appeared  that  the  maker  of  a  note  "  promised  to 
reneM^  the  note  and  appointed  a  time  to  do  it,"  this  was  held  to  be 
equivalent  to  an  express  promise  to  pay  it.  Peavey  v.  Broion,  22  Me. 
100.  So,  where  the  maker  of  a  note  denied  his  signature,  declaring 
the  note  to  be  a  forgery,  but  said  that  if  it  could  be  proved  that  he 
signed  the  note,  he  would  pay  it,  and  it  was  so  proved  at  the  trial,  this 
was  held  to  be  sufficient  to  take  the  case  out  of  the  statute.  Seaward 
V.  Lord,  1  id.  168.  And  where  the  maker  of  a  note  expressed  her  regret 
at  being  unable,  in  consequence  of  pecuniary  embarrassments,  to  remit 
the  amount  due,  and  referred  the  holder  to  her  asent  "  who  had  the 
entire  management  of  her  affairs  and  would  do  all  that  the  ruined  con- 
dition of  her  fortune  would  permit,"  it  was  held  that  this  was  a  suffi- 
cient acknowledgment  of  a  present  subsisting  debt  to  remove  the  bar 
of  the  statute.     Buffington  v.  Davis,  33  Md.  511. 

It  has  been  held  that  an  acknowledgment  or  new  promise  made  on 
Sunday,  is  admissible  in  evidence  to  remove  the  bar  of  the  statute  of 
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limitations.  Lea  v.  Ho;p'kins^  7  Penn.  St.  492 ;  Thomas  v.  Hunter^ 
29  Md.  406  ;  Ayres  v.  Bane,  39  Iowa,  518.  But  see  contra :  Bum- 
gardner  v.  Taylor,  28  Ala.  687 ;  Hay  clock  v.  Tracy,  3  Watts  &  S. 
507.     See  ante,  p.  119. 

§  3.  What  is  not  suiiicient.  A  mere  offer,  unaccepted  by  the 
creditor,  to  compromise  an  indebtedness  by  paying  a  part  thereof  in 
consideration  of  a  release  of  tlie  whole,  wiU  not  remove  the  bar  of  the 
statute.  SlacTc  v.  Norwich,  32  Yt.  818  ;  Pool  v.  Relfe,  23  Ala.  701 ; 
Glensey  v.  Fleming,  4  Dev.  &  Bat.  (No.  Car.)  L.  129 ;  Currier  v.  Loch- 
wood,  40  Conn.  349 ;  S.  C,  16  Am.  Rep.  40 ;  Chamhers  v.  Bubey,  47 
Mo.  99 ;  4  Am.  Rep.  318 ;  Bowker  v.  Harris,  30  Yt.  424.  So,  an  offer  to 
pay  a  promissory  note  in  a  worthless  currency,  such  as  Confederate  notes, 
unaccepted  by  the  holder,  will  not  interrupt  prescription  {McCranie  v. 
Murrell,  22  La.  Ann.  477),  or  revive  a  debt  barred  by  the  statute. 
Simonton  v.  Clark,  65  No.  Car.  525 ;  S.  C,  6  Am.  Rep.  752.  A 
promise  to  remove  the  bar  of  the  statute  must  be  a  promise  to  pay  a 
debt.  A  promise  to  settle  with  the  claimant  is  not  sufficient.  Bell  v. 
Crawford,  8  Gratt.  (Ya.)  110.  The  words  "  I  agree  to  settle  this 
bill "  import  only  an  agreement  to  examine  the  demand  and  adjust  it, 
and  are  not  enough.  McClelland  v.  West,  59  Penn.  St.  487.  So,  an 
agreement  by  the  defendant,  to  settle  by  the  books  of  the  plaintiff,  is 
not  a  sufficient  acknowledgment  to  save  the  statute,  although  they  show 
a  balance  against  the  defendant  {Russell  v.  Oass,  Mart.  &  Y.  [Tenn.] 
270) ;  nor  a  promise  to  settle  by  the  books  of-  the  plaintiff,  if  he  would 
settle  by  those  of  the  defendant.  Id.  And  it  is  held,  that  a  debtor 
who  allows  an  account  against  him  to  become  stated,  by  omitting  to 
dispute  it  when  presented,  does  not  thereby  waive  the  defense  of  the 
statute.     Bucklin  v.  Chapin,  1  Lans.  (N.  Y.)  443. 

If  the  right  of  action  for  torts  be  once  barred,  no  subsequent  acknowl- 
edgment will  take  it  out  of  the  express  language  of  the  statutes  of  lim- 
itations. In  assumpsit,  it  has  the  effect,  only  because  it  amounts  to  a 
new  promise.  Galligher  v.  Hollingsworth,  3  Har.  &  M.  (Md.)  122  ; 
Goodwyn  v.  Goodwyn,  16  Ga.  114;  Ott  v.  Whitworth,  8  Humph. 
(Tenn.)  494.     See  ante,  pp   262-265. 

An  admission  of  an  existing  debt,  or  a  promise  to  pay  it,  wiUhave  no 
effect  against  the  statute,  after  the  expiration  of  the  period  of  limitation 
from  the  time  of  the  admission,  or  new  promise,  was  made.  Mun- 
son  V.  Rice,  18  Yt.  53. 

Among  acknowledgments  and  promises  which  have  been  adjudged 
insufficient  to  take  the  case  out  of  the  statute  are  the  following :  A  mere 
general  admission  by  the  party  sought  to  be  charged,  that  he  was  owing 
Bomething  to  the  plaintiff,  without  stating  how  much,  or  what  for  {Pray 
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V.  Garcelon,  17  Me.  145  ;  Shitler  v.  Bremer,  23  Penn.  St.  413 ;  Bell 
V.  Mon-ison,  1  Pet.  351 ;  McBride  v.  Gray,  Busb.  [No.  Car.]  L.  420 ; 
Hughes  v.  Hughes,  Clieves  [So.  Car.],  33) ;  a  mere  admission  that  the 
debt  is  due  and  unpaid,  when  the  admission  is  accompanied  by  expres- 
sions which  repel  the  idea  of  willingness  to  pay  the  debt  {Gray  v.  Mc- 
Dowell, 6  Bush  [Ky.],  475.  And  see  Lee  v.  Wyse,  35  Conn.  384 ;  Tillet 
V.  Linsey,  6  J.  J.  Marsh.  [Ky.]  337 ;  Lombard  v.  Pease,  14  Me.  349); 
an  admission  that  a  party  owes  a  debt,  with  an  assertion  that  he  is  un- 
able to  pay  it  {Manning  v.  W/ieeler,  13  N.  H.  486.  See,  also,  ThoA/er 
V.  Mills,  14  Me.  300) ;  an  acknowledgment  of  the  original  cause  of 
action,  accompanied  by  a  refusal  to  pay  unless  compelled  by  law  {Jen- 
kins V.  Boyle,  2  Crancli  [C.  C],  120);  an  acknowledgment  by  the 
defendant  "  that  he  had  once  owed  the  plaintiff,  but  he  supposed  his 
brother  had  paid  it,  and  if  his  brother  had  not  paid  it,  he  owed  it  yet " 
{Bell  V.  Rowland,  Hard.  [Ky.]  309) ;  an  acknowledgment  that  a  debt 
has  never  been  paid  {M'' Lean  v.  Thorp,  4  Mo.  256) ;  an  acknowledgment 
accompanied  with  circumstances  or  declarations  showing  an  intention 
to  insist  on  the  benefit  of  the  statute  {Bangs  v.  Hall,  2  Pick.  368) ; 
a  parol  acknowledgment  of  adverse  title,  made  by  a  tenant  with  a  view  to 
compromise  {Sailor  v,  Hertzog,  4  Whart.  [Penn.]  259);  an  acknowledg- 
ment, "  I  owe  A  a  considerable  sum,  $1,000  or  $1,200,  and  I  reckon 
more ;  and  I  want  it  paid  "  {Faison  v.  Bowden,  76  JSTo.  Car.  425);  the 
words,  "  The  debt  is  an  honest  one,  but  I  have  paid  it "  {Tichenor  v. 
Colfax,  4  N.  J.  Law,  153)  ;  writing,  "  I  request  no  suit  shall  be  brought 
on  this  note,  and  agree  that  the  statute  shall  not  run  against  it.  I  will 
pay  it  soon  "  (  Woodfin  v.  Anderson,  2  Tenn.  Ch.  331)  ;  where  the  de- 
fendant said  that  the  plaintiff  "  might  have  been  paid  long  ago,  if  he  had 
not  treated  me  badly  "  {Goldsby  v.  Gentle,  5  Blackf.  [Ind.]  436) ;  a  con- 
fession of  judgment  before  the  clerk  in  vacation,  not  signed  by  the  de- 
fendant {Mifliin  v.  Stalker,  4  Kans.  283) ;  the  entry  of  a  check  on  the 
books  of  the  drawer  as  unpaid  {Harman  v.  Claiborne,  1  La.  Ann. 
342) ;  an  acknowledgment  in  the  defendant's  plea  that  the  signature 
to  the  note  sued  on  is  his,  accompanied  with  a  protestation  that  the 
debt  has  loug  since  been  discharged  {Dickinson  v.  McCamy,  5  Ga. 
486) ;  a  declaration  of  the  defendant  that  she  "  remembered  giving 
the  note,  but  believed  she  had  paid  it "  {Holly  v.  Freeman,  2  Ired. 
[No.  Car.]  L.  218 ;  the  expression,  "  I  feel  ashamed  of  it  standing  so 
long"  {'Wilcox  V.  Williams,  5  Nev.  206);  a  promise  to  pay  when 
able  {Love  v.  Hugh,  2  Phil.  [Penn.]  350) ;  a  promise  to  pay  all  one 
owes,  accompanied  by  a  denial  that  he  owes  any  thing,  or  is  legally 
liable  to  pay  any  thing  {Porter  v.  McClure,  15  "Wend.  187) ;  a 
promise  to  pay  such  sum  as  the  plaintiff  might  deem  just,  when  he 
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should  bring  forward  his  account  {Long  v.  Jameson,  1  Jones'  [No.  Car.] 
Law,  476) ;  a  promise  to  pay  all  the  notes  that  can  be  produced  against 
the  alleged  promisor,  accompanied  by  an  averment  that  he  owes  none 
and  that  none  can  be  produced  {Norton  v.  Colhy,  52  111.  198)  ;  or  a 
promise  by  a  debtor,  on  presentment  of  a  bill  for  payment  to  "  attend 
to  it."  Marqueze  v.  Bloom,,  22  La.  Ann.  328  ;  Emerson  v.  Miller,  27 
Penn.  St.  278.  And  it  has  been  repeatedly  held  that  the  insertion  of 
a  debt  in  the  schedule  of  creditors,  filed  and  sworn  to  by  the  debtor 
under  proceedings  in  insolvency,  is  insufficient  to  take  the  case  out  of 
the  statute.  Bidden  v.  Cozzens,  2  K.  I.  401 ;  Roscoe  v.  Ilcde,  7  Gray, 
274 ;  Richardson  v.  Thomas,  13  id.  381  ;  Christy  v.  Flemington,  10 
Penn.  St.  129  ;  Gem^gia  Ins.  Co.  v.  EUicott,  Taney,  130.  But  see  Brijar 
V.  Willcocks,  3  Cow.  159.  A  subsequent  promise  made  after  the  com- 
mencement of  a  suit,  or  by  admission  in  the  pleadings,  will  not  in  gen- 
eral revive  a  right  of  action  barred  by  the  statute.  Bradford  v.  Spyker, 
32  Ala.  134  ;  Bateman  v.  Finder,  3  Q.  B.  574.  But  see  Danforth  v. 
Culver,  11  Johns.  146.  And  where  a  part  of  an  account  is  barred  by 
the  statute,  an  admission  of  indebtedness  and  a  general  promise  to  settle 
and  pay,  is  not  such  a  new  promise  as  will  take  the  case  out  of  the  stat- 
ute, for  it  may  refer  to  that  part  unaffected  by  the  statute.  Morgan  v. 
Walton,  4  Penn.  St.  321.  A  defendant,  being  requested  to  pay  a  note, 
as  he  had  agreed  to  do,  answered  that  folks  did  not  always  do  as  they 
agreed,  and  it  was  held  that  this  was  not  evidence  of  a  new  promise, 
sufficient  to  take  the  note  out  of  the  operation  of  the  statute.  Douglas 
v.  Elkins,  28  IST.  H.  26.  So,  a  letter  from  a  debtor  asserting  that  there 
was  once  a  debt,  but  it  had  been  paid,  and  stating  how,  will  not  take 
the  case  out  of  the  statute,  although  it  is  proved  that  the  writer  is  mis- 
taken as  to  the  payment.  Bailey  v.  Bailey,  14  Serg.  &  E..  (Penn.)  195. 

In  order  to  revive  a  debt  barred  by  the  statute  of  limitations  in  "Wis- 
consin, there  must  not  only  be  an  acknowledgment  of  it,  but  also  an 
unqualified  promise  to  pay  it ;  and  this  rule  applies  to  debts  owing  by 
the  State,  as  well  as  by  private  individuals.  Carpenter  v.  State,  41 
Wis.  36. 

§  4.  Conditional  promise.  The  acknowledgment  of  a  debt,  if  ac- 
companied with  a  promise  to  pay  conditionally,  is  unavailing  to  take  a 
demand  out  of  the  operation  of  the  statute,  unless  the  condition  to 
which  the  promise  is  subjected  by  the  defendant  is  complied  with,  or 
the  event  has  happened  upon  which  the  promise  depends.  Deshon  v, 
Eaion,  4  Me.  413  ;  Bell  v.  Morrison,  1  Pet.  351 ;  Farmers'  Bank  y, 
Clarice,  4  Leigh  (Va.),  603 ;  Shaw  v.  Newell,  1  R.  I.  488  ;  Mitchell  v. 
Clay,  8  Tex.  443 ;  Ang.  on  Lim.,  §  235.  A  written  promise  to  pay  a  debt 
•jvhich  is  baiTed  by  the  statute  "  as  soon  as  I  can,"  will  not  sustain  an 
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action  thereon  without  proof  of  the  promisors  abihty  to  pay.  Tanner 
V.  Smart,  9  Dowl.  &  Rj.  549 ;  S.  C,  6  Barn.  &  C.  603 ;  Hammonds. 
Smith,  33  Beav.  452 ;  Bidwell  v.  Rogers,  10  Allen,  438  ;  Wakeman 
V.  Sherman,  9  N.  Y.  (5  Seld.)  88  ;  Laforge  v.  Jayne,  9  Penn.  St.  410. 
But  see  Cummings  v.  Gassett,  19  Yt.  308.  So,  a  promise  by  a  defend- 
ant, that  he  will  settle  with  the  plaintiff  as  soon  as  he  receives  his  pay 
for  certain  work,  is  a  conditional  promise,  and  does  not  waive  the  stat- 
ute of  limitations,  unless  it  is  proved  that  he  has  received  his  pay. 
Mullett  V.  Shrumph,  27  111.  107.  So,  "  If  you  will  buy  C.'s  land,  I 
will  pay  him  the  amount  I  owe  you,"  was  held  to  be  a  conditional 
acknowledgment,  valid  only  in  case  of  the  purchase  of  the  land.  Luna 
V.  Edmiston,  5  Sneed  (Tenn.),  159.  So,  if  the  defendant  promise  to 
pay  a  debt,  barred  by  the  statute,  in  certain  specific  articles,  the  prom- 
ise is  conditional,  and  the  plaintiff  is  bound  to  show  a  willingness  to 
accept  such  articles  {Bush  v.  Barnard,  8  Johns.  407) ;  for,  it  is  a  gen- 
eral rule,  that  a  conditional  promise  to  pay  a  specified  demand,  where 
the  other  party  refuses  to  accede  to  the  condition  annexed,  is  not  suf- 
ficient to  take  the  demand  out  of  the  operation  of  the  statute,  either  as 
a  promise  to  pay,  or  an  admission  of  present  indebtedness.  McLellan 
V.  Allhee,  17  Me.  184.  For  instances  of  insufficient  promises  and  ac- 
knowledgments see  ante^  p.  292,  §  3. 

§  5.  Indefinite  promise.  If  there  be  no  express  promise,  but  a 
promise  is  to  be  raised  by  implication  of  law  from  the  acknowledgment  of 
the  party,  the  acknowledgment  must  contain  an  unqualified  and  du-ect  ad- 
mission of  a  previous  subsisting  debt  which  the  party  is  liable  and  will- 
ing to  pay.  If  there  be  accompanying  circumstances  which  repel  the 
presumption  of  a  promise  or  intention  to  pay,  or  if  the  expression  be 
equivocal,  vague,  and  indeterminate,  leading  to  no  certain  conclusion, 
but  at  best  to  probable  inference,  which  may  affect  different  minds  in 
different  ways,  they  cannot  go  to  the  jury  as  evidence  of  a  new  promise, 
to  revive  the  cause  of  action.  Carroll  v.  Forsyth,  69  111.  127.  And 
see  ante,  §§  1  and  3,  pp.  287-294.  It  ought  clearly  to  appear  in  all  cases, 
that  the  acknowledgment  relates  to  the  identical  debt  Avliich  is  sought 
to  be  recovered  upon  the  strength  of  it.  Arey  v.  Stephenson,  11  Ired. 
(No/ Car.)  86  ;  Buckingham  v.  Smith,  23  Conn.  453 ;  Johns  v.  Lantz,  63 
Penn.  St.  324.  And  it  has  been  held,  that  an  acknowledgment  of  an 
indefinite  balance  due  on  a  claim  will  not  save  the  bar  of  the  statute  aa 
to  any  amount  whatever.  Harrison  v.  Philler,  32  Miss.  237.  But  it 
is  the  better  opinion,  that,  if  the  acknowledgment  is  broad  and  particu- 
lar enough  in  its  terms  to  include  a  particular  debt,  the  amount  actually 
due  may  be  proved  by  extrinsic  evidence.     Barnard  v.  Bartholoraew^ 
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22  Pick.  291 ;  Ilazlebaker  v.  Beeves,  12  Penn.  St.  264 ;  Ang.  on  Lim.,  § 
239 ;  Dinsmore  v.  Dinsmore,  21  Me.  433.     And  see  ante,  §  2,  p.  289- 
§  6.  What  is  a  sufficient  written  promise.      In  England,  by  stat- 
ute of  9  George  IV,  cli.  L4,  commonly  known  as  "  Lord  Tenterden's 
Act,"  it  is,  among  other  things,   enacted,  that  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  a  case  out  of  the  operation  of  the 
statute  of  limitations,  unless  such  acknowledgment  or  promise  be  con- 
tained in  some  writing  to  be  signed  by  the  party  chargeable  thereby. 
Courts,  by  their  decisions  as  to  the  eflect  of  loose  and  unsatisfactory 
oral  admissions  and  new  promises,  had  almost  frittered  away  the  statute 
of  limitations ;  and  to  remedy  this,  the  above  statute  was  enacted  in 
England,  and  similar  ones  have  been  quite  generally  enacted  in  this 
country.     See  Barloiu  v.  Earner,  1  Dill.  (0.  C.)  418  ;    Sigourney  v. 
Drury,  14  Pick.  389.     The  object  in  view  was  the  prevention  of  fraud 
and  perjury  in  proving  an  acknowledgment  or  a  new  promise,  by  ren- 
dering it  necessary  to  procure  that  in  writing  for  which  words  were 
previously  sufficient.     BiGkenson  v.  Hatfield,  5  Carr.  &  P.  46.      The 
intention  was  not  to  alter  the  law  as  to  the  nature  of  the  promise,  but 
merely  to  substitute  a  different  mode  of  proof.     Ilaydon  v.  Williams, 
7  Bing.  163.     The  acknowledgment  in  writing  must  either  amount  to 
a  distinct  promise  to  pay,  or  to  a  distinct  acknowledgment  that  the  sum 
is  due.     Bucket  v.  Church,  9  Carr.  &  P.   209 ;    Linsell  v.  Bonsor,  2 
Bing.  N.  C.  241.     And  see  ante,   %  1,   p.   287.     The  construction  of 
a  doubtful  document,  given  in  evidence  to  defeat  the  statute,  is  held  to 
be  for  the  court  and  not  for  a  jury  {Snooh  v.   Mears,  5  Price,  636  ; 
Sidwell  V.  Mason,  2  Hurl.  &  N.  306) ;  but  if  it  is  explained  by  ex- 
trinsic facts,  they  are  for  the  consideration  of  the  jury.     Morrell  v. 
Frith,  3  Mees.  &  W.  402 ;  S.  C,  8  Carr.  &  P.  246.     Since  Lord  Tenter- 
den's Act,"  above  referred  to,  directed  that  no  acknowledgment  or  prom- 
ise shall  be  sufficient  to  take  a  case  out  of  the  statute,  unless  in  writing, 
"  and  signed  by  the  party  chargeable  thereby,"  an  acknowledgment 
contained  in  a  letter  which  was  written  by  the  wife  of  the  debtor,  in  his 
name,  and  at  his  request,  was  held  to  be  insufficient,  because  the  statute 
gave  no  authority  to  an  agent  to  make  the  acknowledgment.     Hyde  v. 
Johnson,   2  Bing.  N.  C.  776  ;  S.  C,    3  Scott,  289.     But  now,  by  stat- 
ute of  19  and  20  Vict.  ch.  97,  §  13,  an  acknowledgment  or  promise 
made  or  contained  by  or  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorized  to  make  such  acknowledgment  or 
promise,  shall  have  the  same  effect  as  if  such  writing  had  been  signed 
by  such  party  himself. 

"Where  a  debtor,  being  called  upon  by  his  creditor  for  a  statement 
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of  his  affairs,  made  out  an  account,  in  which  two  promissory  notes, 
overdue,  were  inserted  as  a  debt  for  which  he  was  hable  to  the  cred- 
itor, it  was  held  to  be  a  sufficient  acknowledgment.  Holmes  v.  Mack- 
rell,  3  C.  B.  (N".  S.)  789.  And  it  was  further  held  that  the  whole 
document  being  in  the  handwriting  of  the  defendant,  his  name  written 
at  the  top  was  a  sufficient  signature  to  bind  him.  Id. 

Since  the  adoption  of  the  New  York  Code,  parol  promises  and  ad- 
missions are  insufficient  to  avoid  the  statute  of  limitations  in  that 
State.  Fletcher  v.  Updike^  6Y  Barb.  364.  And  see  Laming  v.  Blair^ 
43  N.  Y.  (3  Hand)  48 ;  Tan  Alen  v.  Feltz,  1  Keyes,  332 ;  S.  C,  4 
Abb.  Ct.  App.  (N.  Y.)  439.  So,  a  new  promise,  to  bar  the  statute  of 
lunitations  of  Ohio,  must  be  in  writing.  Cleveland  v.  Dui'yea^  1 
Cine.  (Ohio)  324 ;  Ilorseley  v.  Billingshy,  19  Ohio  St.  413.  So,  in 
Nevada.  Taylor  v.  Hendrie,  8  Nev.  243.  So,  in  Indiana.  Kisler  v. 
Sanders,  40  Ind.  Y9 ;  Ketcham  v.  Hill,  42  id.  64 ;  and,  so  in  North 
Carolina.  Fleming  v.  Slaton,  74  No.  Car.  203.  The  statute  of  Kan- 
sas requires  the  acknowledgment  to  be  in  writing  and  signed  by  the 
party  ;  and  the  acknowledgment  must  be  of  an  existing  liability  with 
respect  to  the  contract  upon  which  a  recovery  is  sought.  Barlow  v. 
Barner,  1  Dill.  (C.  C.)  418  ;  Green  v.  GoUe",  7  Kans.  297.  Under  the 
Massachusetts  statute,  providing  that  the  acknowledgment  of  a  debt 
must  be  in  writing  and  signed  by  the  party  to  be  charged,  in  order  to 
take  the  debt  out  of  the  statute  of  limitations,  it  is  held  that  an  ac- 
count stated,  which  is  not  supported  by  evidence  of  some  writing, 
signed  by  the  party  to  be  charged,  will  not  prevent  the  running  of  the 
statute  against  the  previously  existing  liabilities  included  therein. 
Ghace  V.  Trafford,  116  Mass.  529 ;  S.  C,  17,  Am.  Eep.  171.  In  Geor- 
gia, a  new  promise,  to  prevent  the  bar  of  the  statute  of  limitations, 
must  be  in  the  handwriting  of  the  maker,  or  subscribed  by  him  or 
some  one  authorized  by  him,  and  the  holder  thereof  cannot  be  the 
agent  so  authorized.    Wright  v.  Bessman,  55  Ga.  187. 

Where  an  executor  included,  in  his  inventory  of  the  estate,  a  prom- 
issory note  given  by  him  to  the  testator,  which  was  then  outlawed,  it 
was  held  that  this  was  a  sufficient  acknowledgment,  in  writing,  to 
remove  the  bar  of  the  statute  of  limitations.  Boss  v.  Boss,  6  Hun 
(N.  Y.),  80 ;  Olark  v.  Van  Amhurgh,  14  id.  558. 

Under  a  statute  of  limitations  which  requires  a  new  promise  to  be 
in  writing,  indorsements  of  payments  upon  a  note,  if  relied  upon  as  sus- 
pending the  statute,  shoidd  appear  to  be  in  the  proper  handwriting  of 
the  debtor.  Indorsements  made  in  the  handwriting  of  the  creditor, 
although  with  the  knowledge  of  the  debtor  at  the  time,  are  not  suffi- 
YoL.  YII.— 38 
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cient.      Ai'eaux  v.  Mayeux,  23  La.    Ann.  172.     But  see  Baker  v. 
Mitchell,  59  Me.  223. 

In  order  that  a  new  promise  should  have  the  effect  of  removing  the 
bar  of  the  statute  of  limitations  in  Mississippi,  such  promise  must  be 
in  writing,  or  else  the  original  claim  must  be  presented  to  the  debtor 
and  acknowledged  by  him  to  be  due.     Lamkin  v.  Nye,  43  Miss.  241. 

When  a  written  promise  to  pay  a  debt  barred  by  the  statute  has 
been  lost,  oral  evidence  of  the  contents  of  the  writing  may  be  given. 
Ilaydon  v.  Williams,  7  Bing.  163  ;  S.  C,  4  M.  &  P.  811. 

§  7.  Promise,  by  whom  made.  An  acknowledgment,  in  writing, 
given  by  an  infant,  of  a  debt  due  for  necessaries,  is  effective  for  the 
purpose  of  taking  the  debt  out  of  the  statute.  Willhis  v.  Smith,  4 
El.  &  Bl.  180. 

So,  a  new  promise,  or  what  is  equivalent  to  it,  made  by  congress,  will 
take  a  case  out  of  the  statute ;  but  the  promise  must  be  clear  and  dis- 
tinct.    Cross'  Case,  2  Ct.  of  CI.  271. 

But  an  acknowledgment  of  the  debt  by  the  personal  representative 
of  the  original  debtor,  deceased,  will  not  take  a  case  out  of  the  statute. 
Thompson  V.  Peter,  12  Wheat.  565  ;  Clarke  v.  Jenkins,  3  Rich.  (So. 
Car.)  Eq.  318  ;  Tazewell  v.  WJiittle,  13  Gratt.  (Va.)  329  ;  Bunker  v. 
Athearn,  35  Me.  364 ;  Feck  v.  Botsford,  7  Conn.  172 ;  Fritz  v. 
Thomas,  1  Whart.  (Penn.)  ^^  ;  Phillips  v.  Beal,  32  Beav.  26 ;  Ttillock 
V.  Dunn,  Ry.  &  M.  416.  ISTor,  can  a  debt  which  is  barred  by  the 
statute,  at  the  death  of  the  debtor,  be  revived  by  the  promise  of  his 
personal  representative  to  pay  it.  Gailly  v.  Washington,  2  Harr.  (Del.) 
204 ;  Conoway  v.  Spicer,  5  id.  425  ;  Pitts  v.  Woolen,  24  Ala.  474 ;  Peck 
V.  Wheaton,  Mart.  &  Y.  (Tenn.)  353  ;  Huntington  v.  Bohhitt,  46  Miss. 
528 ;  Forney  v.  Benedict,  5  Penn.  St.  225  ;  Moore  v.  Ilillebrant,  14 
Tex.  312.  And  it  makes  no  difference,  in  such  case,  that  the  creditor 
was  one  of  two  joint  administrators,  and  that  the  promise  was  made  to 
him  by  his  coadministrator.  Seig  v.  Acord,  21  Gratt.  (Va.)  365  ;  S.  C, 
8  Am.  Rep.  605.  See  Yol.  3,  tit.  Executors  and  Administrators.  But, 
it  is  held  that  a  proposal  by  an  executor  to  pay  a  note  against  the  estate 
which  he  represents,  before  it  is  barred,  if  the  holder  will  throw  off  the 
interest,  is  sufficient  to  suspend  the  statute.  Walker  v.  Cruikshank,  23 
La.  Ann.  252.  And  seeJVorthcut  v.  Wilkinson,  12  B.  Monr.  (Ky.)  408. 

In  a  recent  case  in  xTew  Jersey,  it  was  held,  upon  a  full  review  of  the 
cases,  that  an  executor  has  the  power,  by  a  new  promise,  to  remove  the 
bar  of  the  statute  of  limitations,  and  that  such  promise  may  be  proved 
in  the  same  way  as  in  other  cases,  being  always  suflSciently  careful  to 
see  that  the  deduction  is  properly  drawn  from  the  facts.  Shreve  v. 
Joyce,  36  N.  J.  Law,  44 ;  S.  C,  13  Am.  Rep.  417. 
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The  admission  by  one  partner  of  a  partnership  debt,  after  the  disso- 
lution of  the  partnership  but  before  the  statute  of  limitations  has 
taken  effect,  has  been  held  to  be  sufficient  to  remove  the  bar  of  the 
statute  as  to  all  the  partners.  Walton  v.  Robinson^  5  Ired.  (No.  Car.)  L. 
341 ;  Felloios  v.  Guimarin^  Dudley  (Ga.),  100 ;  Beardsley  v.  Hall,  36 
Conn.  270;  4  Am.  Kep.  74.  But  see  contra,  post,  pp.  305,  306,  §§  14, 15. 
But  after  a  debt  due  from  a  partnership  is  once  barred  by  the  statute, 
and  after  the  dissolution  of  the  partnership,  a  promise  by  one  partner  to 
pay  the  debt,  or  an  acknowledgment  of  the  indebtedness  by  him,  does 
not  revive  the  debt  against  his  copartners.  JBelote  v.  Wynne,  7  Yerg. 
(Tenn.)  534  ;  Steele  v.  Jennings,  1  McMiiU.  (So.  Car.)  297 ;  Brewster  v. 
Hardeman,  Dudley  (Ga.),  138 ;  Nevmian  v.  McComas,  43  Md.  70 ; 
Payne  v.  Slate,  39  Barb.  634 ;  S.  C.  affirmed,  29  N.  Y.  (2  Tiff.)  146. 

It  has  been  held  that  the  acknowledgment  of  a  debt  by  one  of  several 
joint  defendants  is  sufficient  to  take  the  case  out  of  the  statute  as  to 
them  all.  Cox  v.  Bailey,  9  Ga.  467 ;  Wheelock  v.  Doolittle,  18  Yt. 
440;  White  v.  Hale,  3  Pick.  291.  But  see  Watts  v.  Devor,  1  Grant's 
(Penn.)  Cas.  267  ;  Llngan  v.  Henderson,  1  Bland  (Md.),  236  ;  True 
V.  Andrews,  35  Me.  183.  See  contra,  post,  pp.  305,  306,  §§  14,  15.  An 
acknowledgment  of  a  debt,  or  a  new  promise,  by  the  maker  of  a  prom- 
issory note,  takes  it  out  of  the  statute  only  so  far  as  he  is  concerned. 
Gardiner  v.  Nutting,  5  Me.  140.  But  does  not  affect  the  rights  or  obli- 
gations of  collateral  parties.  Id. ;  Lowther  v.  Chapjpell,  8  Ala.  353  ;  Dean. 
V.  Munroe,  32  Ga.  28.  And  see  Grant  v.  Ashley,  12  Ark.  762; 
Wooddy  V.  State  Bank,  id.  780.  An  acknowledgment  of  a  debt  by  one 
of  two  debtors,  who  are  only  severally  liable,  cannot  suspend  the  run- 
ning of  the  statute  in  favor  of  the  other.  Stowers  v.  Blackburn,  21 
La.  Ann.  127. 

A  promise  by  the  husband  to  pay  the  debt  of  the  wife,  contracted 
when  sole,  is  not  in  law  the  promise  of  the  wife,  and  will  not  take  the 
demand,  as  against  her,  out  of  the  influence  of  the  statute.  Moore  v. 
Leseur,  18  Ala.  606.  Nor,  in  such  case,  will  the  promise  of  the  hus- 
band remove  the  bar  of  the  statute,  in  a  suit  against  husband  and  wife. 
Powers  V.  Southgate,  15  Yt.  471.  And  a  promise  by  husband  and 
wife  to  pay  a  debt  of  the  wife  before  marriage,  which  was  barred  by 
the  statute,  does  not  revive  the  debt,  on  the  death  of  the  husband,  so 
as  to  give  an  action  against  the  wife.  Kline  v.  Guthart,  2  Penr.  <fe 
W.  (Penn.)  490. 

One  who  has  been  found,  on  inquisition,  a  habitual  drunkard,  can- 
not revive  a  note  barred  by  the  statute.  Hannurn's  Appeal,  9  Penn. 
St.  471.  A  promise  by  an  individual  member  of  a  college  corporation 
will  not  take  a  debt  due  from  the  college  out  of  the  statute.     Lyman, 
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V.  Norwich  University^  28  Yt.  560.  And  see  Martin  \r.  Fox^  etc.,  Co.y 
19  "Wis.  552.  And  it  is  held  that  a  consent  by  an  administrator  to 
refer  to  arbitration  the  amount  due  on  a  covenant,  barred  by  the  statute 
during  the  life  of  his  intestate,  will  not  take  the  case  out  of  the  statute, 
although  the  reference  is  in  pursuance  of  a  provision  in  the  covenant. 
Wilson  V.  Wilson,  1  McMull.  (So.  Car.)  Ch.  329.  In  an  action  by  a 
principal  against  his  factor,  a  paper  purporting  to  be  an  account  of 
sales,  but  not  proved  to  have  been  executed  by  the  defendant  or  by 
his  authority,  cannot  relieve  the  demand  from  the  statute  bar,  especially 
where  it  does  not  appear  how  it  came  into  the  plaintiff's  possession. 
White  v.  Fulkerson,  24  Tex.  635.  And  a  mortgage  deed,  duly  exe- 
cuted, acknowledged,  and  recorded,  but  not  delivered,  found  among 
the  papers  of  the  mortgagor  after  his  death,  to  secure  the  payment  to 
the  mortgagee  of  a  demand  barred  by  the  statute,  was  held  to  be 
insufficient  to  prevent  the  operation  of  the  statute.  Merriam  v. 
Leonard,  6  Gush.  151. 

In  the  absence  of  any  legislative  enactment  to  the  contrary,  an 
acknowledgment  by  an  agent  of  the  debtor,  such  as  would  bind  the 
principal  if  directly  made  by  him,  is  sufficient  to  take  a  case  out  of 
the  statute.  See  Ang.  on  Lim.,  §  272  ;  Bell  v.  Morrison,  1  Pet.  351 ; 
A/nderson  v.  Sanderson,  2  Stark.  201 ;  Palethorjp  v.  Furnish,  2  Esp. 
511,  n.  Thus  where  an  agent  had  been  employed  to  pay  money  for 
work  done,  and  the  workmen  were  referred  to  him  for  payment,  and 
he  assented  to  it,  an  acknowledgment  or  a  promise  by  him  to  pay  was 
deemed  sufficient.     Burt  v.  Palmer,  5  Esp.  115. 

§  8.  Promise  to  whom  made.  It  has  been  held  that  an  acknowl- 
edgment made  to  a  stranger,  in  the  absence  of  the  creditor,  will  defeat 
the  operation  of  the  statute,  as  raising  an  implied  promise.  See  Newhirh 
V.  Campbell,  5  Harr.  (Del.)  380 ;  Whitney  v.  Bigelow,  4  Pick.  110 ; 
St.  John  V.  Garrow,  4  Port.  (Ala.)  223.  But  it  seems  to  be  otherwise 
in  England  since  the  statute  of  9  Geo.  lY,  ch.  14.  See  Grenfell  v. 
Girdlestone,  2  You.  &  Col.  662;  Fuller  v.  Redman,  26  Beav.  614; 
Goate  V.  Goate,  37  Eng.  L.  &  Eq.  486.  And  according  to  the  very 
decided  weight  of  the  latest  decisions  in  this  country,  a  promise  to  pay 
a  debt,  made  to  a  person  not  legally  or  equitably  interested  in  the 
same,  and  who  does  not  pretend  to  have  had  any  authority  from  the 
creditor  to  call  upon  the  debtor  in  relation  to  the  debt,  will  not  avoid 
the  bar  of  the  statute.  Mingo  v.  Brooks,  26  Ark.  540 ;  Gillingham, 
V.  Gillingham,  17  Penn.  St.  302  ;  Morehead  v.  Wriston,  73  No.  Car. 
398;  Parker  \.  Shuford,1Q  id.  219;  Wachter  v.  Albee,^0  111.  47; 
McGrew  v.  Forsyth,  id.  596;  Kisler  v.  Sanders,  40  Ind.  78; 
Sibert  v.  Wilder,  16  Kans.  176 ;  S.  C,  22  Am.  Kep.  280 ;  Fletcher  v. 
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Zfpdike,  67  Barb.  364 ;  Cape  Girardeau  County  v.  Harhison,  58  Mo. 
90  ;  Trousdale  v.  Anderson,  9  ■  Busli  (Ky.),  276.  An  acknowledgment 
made  to  the  agent  of  the  creditor,  without  the  knowledge  of  the  debtor 
that  he  was  such  agent,  has  no  more  force  than  if  made  to  a  stranger. 
McKinney  v.  Snyder,  78  Penn.  St.  497. 

But  it  is  held  that  an  admission  to  an  executor  or  administrator  is 
sufficient  to  take  a  case  out  of  the  statute.  Jones  v.  Moore,  5  Binn. 
(Penn.)  573  ;  Ifartin  v.  Williams,  17  Johns,  330.  So,  it  is  held  that 
a  promise  made  to  the  holder  of  a  chose  in  action,  taking  a  case  out  of 
the  statute,  is  good  for  the  assignee  of  such  holder.  Soulden  v.  Van- 
Mensselaer,  9  Wend.  293. 

A  promise  made  by  a  debtor  to  the  attorney  of  his  creditor  will  sus- 
pend the  operation  of  the  statute  of  limitations.  Kirhy  v.  Mills,  78 
No.  Car.  124  ;  24  Am.  Rep.  460. 

§  9.  Part  payment.  The  mere  fact  of  the  payment  of  a  sum  by  a 
debtor  to  his  creditor  is  not  enough  to  take  a  case  out  of  the  statute  of 
limitations.  But,  if  the  debtor  makes  the  payment  with  the  under- 
standing that  it  shall  be  treated  as  a  payment  on  his  debt,  this  will  be 
sufficient  to  revive  the  cause  of  action  barred  by  the  statute.  Carroll 
V.  Forsyth,  69  111.  127 ;  Tipjyets  v.  Reane,  1  Or.  M.  &  E.  252.  The 
principle  on  which  part  payment  operates  to  take  a  case  out  of  the 
operation  of  the  statute  is,  that  the  party  paying  intended  by  it  to 
acknowledge  and  admit  the  greater  debt  to  be  due.  If  it  was  not  in 
the  mind  of  the  debtor  to  do  this,  then  the  statute,  having  begun  to 
run,  will  not  be  stopped  by  reason  of  such  payment.  Id. ;  Whitcomh 
V.  Whiting,  2  Doug.  652 ;  Smith  v.  Simms,  9  Ga.  418  ;  Ayer  v.  Haw- 
Tcins,  19  Vt.  28.  Thus,  if  a  debtor  admits  a  certain  sum  to  be  due  by 
him  and  denies  that  a  larger  sum  claimed  is  due,  a  payment  of  the 
exact  amount  admitted  cannot  be  converted  by  the  creditor  into  a  pay- 
ment, on  account  of  the  larger  sum  denied,  so  as  to  take  the  claim  for 
such  larger  sum  out  of  the  statute.  United  States  v.  Wilder,  13  Wall. 
(U.  S.)  254.  Where  a  party,  on  being  applied  to  for  interest,  paid  a 
sovereign,  and  said  he  owed  the  money,  but  would  not  pay  it,  it  was 
held  to  be  a  question  for  the  jury  to  say,  whether  he  intended  to  refuse 
payment  or  merely  spoke  in  jest.  Wainman  v.  Kynnian,  1  Exch. 
118. 

The  effect  of  a  part  payment  in  taking  a  case  out  of  the  operation 
of  the  statute  is  not  derived  from  any  statutory  provision,  but  results 
from  the  decisions  of  the  courts,  and  depends  wholly  upon  the  reason 
of  those  decisions.  This  reason  is,  that  a  part  payment  made  on 
account  of  a  claim  is  an  acknowledgment  by  the  debtor  of  his  liability 
for  the  whole  demand  \  and  from  this  acknowledgment  a  new  promise 
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on  his  part  to  pay  the  residue  is  implied.  The  undertaking  of  the 
debtor,  as  to  the  unpaid  part  of  the  debt,  is  thus,  by  a  legal  presump- 
tion, renewed  and  made  to  date  from  the  time  of  the  part  payment. 
VanKeuren  v.  Parmelee,  2  N.  Y.  (2  Comst.)  523  ;  Harper  v.  Fairley^ 
53  N.  Y.  (8  Sick.)  442.  And  see  Hopkins  v.  Stout,  6  Bush  (Ky.), 
375.  From  giving  security  for  a  part  or  the  whole  within  six  years 
{Mandersto7i  v.  Robertson,  4  Man.  &  Ey.  440  ;  Balch  v.  Onion,  4 
Cush.  559),  or  a  negotiable  note  {Ilsley  v.  Jewett,  2  Mete.  [Mass.]  168), 
an  acknowledgment  or  new  promise  may  be  inferred  (Id.) ;  and  the 
payment  of  interest  has  the  same  effect  as  payment  of  a  part  of  the 
principal.  Wyatt  v.  Hodson,  8  Bing.  309  ;  MaToelin  v.  Creditors,  21 
La.  Ann.  423  ;  Bealy  v.  Greenslade,  2  Tyrw.  121 ;  S.  C,  2  C.  &  J. 
61 ;  Sigourney  v.  Drury,  14  Pick.  387.  Payment  of  interest  upon  a 
note  payable  on  demand  is  sufficient  to  take  a  case  out  of  the  statute, 
although  there  is  no  independent  evidence  that  any  demand  of  pay- 
ment of  the  note  has  been  made.  Bamjield  v.  Tupper,  7  Exch.  27. 
See  Morgan  v.  Rowlands,  L.  E.,  7  Q.  B.  493 ;  S.  C,  2  Eng.  Rep.  611. 
And  to  constitute  a  payment  of  interest  sufficient  to  take  a  debt  out  of 
the  statute,  it  is  not  essential  that  money  should  actually  pass  between 
the  debtor  and  the  creditor.  Maher  v.  Mdber,  L.  R.,  2  Exch.  153. 
And  see  Black  v.  Dorman,  51  Mo.  31. 

But  an  indorsement  in  the  handwriting  of  the  debtor,  but  not  signed 
by  him,  of  a  payment  of  a  part  of  a  promissory  note,  will  not  prevent 
the  operation  of  the  statute,  if  no  money  or  other  valuable  considera- 
tion actually  passes  between  the  parties,  even  though  the  parties,  at  the 
time  of  the  indorsement,  orally  agree  that  it  shall  be  deemed  to  be  a 
payment.  Blanchard  v.  Blanchard,  122  Mass.  558;  23  Am.  Eep. 
397. 

As  it  regards  promissory  notes  and  bonds,  the  common  medium  of 
proof  of  a  part  payment,  or  of  interest,  is  an  indorsement  of  it  thereon. 
See  Gale  v.  Capern,  1  Ad.  &  El.  102  ;  Chandler  v.  Lawrence,  3  Mich. 
261 ;  Sibley  v.  Phelps,  6  Cush.  172  ;  Bowling  v.  Ford,  11  Mees.  &  W. 
325.  But  it  is  essential  that  such  indorsement  be  made  bona  fide,  and 
with  the  privity  of  the  debtor  {Butcher  v.  Hixton,  4  Leigh  [Va.],  519; 
Roseboom  v.  Billington,  17  Johns.  182  ;  Brown  v.  Hutchings,  11  Ark. 
83 ;  English  v.  Wathen,  9  Bush  [Ky.],  387 ;  Kyger  v.  Ryley,  2  Neb. 
20) ;  otherwise,  the  indorsement  is  not  of  itself  sufficient  evidence  of  a 
payment  to  repel  a  defense  created  by  the  statute.  Id. ;  Phillips  v. 
Mahan,  52  Mo.  197 ;  Harjyer  v.  Fairley,  53  N.  Y.  (8  Sick.)  442.  And 
see  Knight  v.  Clements,  45  Air    89  ;  6  Am.  Rep.  693. 

It  has  been  held  that  a  part  payment  made  upon  Sunday  will  not 
take  a  debt  out  of  the  operation  of   the  statute.     Cla2}2)  v.  Hale,  112 
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Mass.  368 ;  S.  C,  17  Am.  Rep.  111.  But  see  contra^  Bea/rdsley  v. 
Hall,  36  Conn.  270 ;  S.  C,  4  Am.  Rep.  74 ;  cmte,  pp.  291,  292,  §  2. 
So,  a  payment  by  operation  of  law,  or  acknowledged  by  the  creditor  on 
account  of  an  equitable  set-off  or  counter-claim,  which  the  debtor 
might  insist  upon,  but  which  he  has  never  claimed  to  have  applied  as 
such,  is  not  such  a  payment  as  will  operate  to  prevent  the  statute 
from  running.  Anderson  v.  Baxter,  4  Oreg.  105.  And  see  ante,  p. 
265,  art.  I,  §  21.  And  the  payment  of  a  sum  of  money  on  an  open 
book  account,  which  has  never  been  presented  or  recognized  in  its 
entirety,  is  not  a  fact  from  which  alone  a  promise  to  pay  can  be  inferred, 
so  as  to  take  the  whole  account  out  of  the  statute.  Yaughn  v. 
HanTi,inson,  35  N.  J.  Law,  79. 

Where  a  payment  is  made  on  a  claim  for  legal  services  larger  than 
any  one  item  thereof,  with  no  directions  as  to  its  application,  and  there 
are  no  circumstances  from  which  such  direction  can  be  inferred,  it  is  a 
good  part  payment  under  the  statute  of  limitations,  and  an  action  may 
be  maintained  upon  such  claim  at  any  time  within  the  period  of  limit- 
ation thereafter.  Bowe  v.  Gano,  9  Hun  (I^.  Y.),  6.  So,  a  payment 
by  an  attorney  of  the  principal  or  interest  on  demands,  collected  by  him 
for  his  client,  prevents  the  operation  of  the  statute  to  bar  the  client's 
light  of  action  against  such  attorney  for  collections  retained  by  him. 
Torrence  v.  Strong,  4  Oreg.  39.  And  it  has  been  held  that  a  partial 
payment  within  the  period  of  limitation  upon  a  sum  due  on  account 
for  the  sale  of  a  single  article  of  property  takes  the  balance  of  the  claim 
out  of  the  statute,  Benjainin  v.  Waster,  65  Me.  170.  See  ante,  p. 
265,  art.  I,  §  21. 

But  where  there  are  two  clear  and  undisputed  debts,  the  case  is  not 
taken  out  of  the  statute,  as  to  either  debt,  by  evidence  of  a  part-pay- 
ment within  the  period  of  limitation,  not  specifically  appropriated  to 
the  one  debt  or  the  other.  Burn  v.  Boulton,  2  C.  B.  476.  See 
unte,  p.  265,  art.  I,  §  21.  And  part  payment  after  action  brought  wiU 
not  take  a  debt  out  of  the  statute.  Bateman  v.  Binder,  3  Q.  B.  574. 
And  see  Colhjer  v.  Willock,  4  Bing.  313. 

§  10.  Part  payment  in  property.  A  delivery  of  goods  by  a  debtor 
to  his  creditor  in  liquidation  of  a  previous  debt  is  a  sufiicient  part  pay- 
ment. Hart  V.  Nash,  2  Or.  M.  &  R.  337 ;  Hooper  v.  Stevens,  4  Ad. 
&  El.  71 ;  Biitts  V.  PerTcins,  41  Barb.  509  ;  Sibley  v.  Lumbert,  30  Me. 
253.  And  it  has  been  held  that  an  agreement  to  take  certain  articles 
of  property  in  existence  toward  the  payment  of  a  note  operates  as 
payment  for  the  purposes  of  the  statute  from  the  time  of  the  agree- 
ment, and  not  from  a  subsequent  time,  when  the  holder  of  the  note 
actually  obtains  the  property  and  indorses  it  on  the  note.     Lincoln  v. 
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Johnson,  43  Yt.  74.  So  when  tlie  promissory  note  of  a  third  person 
is  delivered  in  part  payment,  the  statute  begins  to  run  from  the  time 
when  the  debtor  delivered  the  note  to  the  creditor,  and  not  from  the 
time  w^hen  the  note  was  paid.  Smith  v.  Ryan,  QQ  ^N".  Y.(21  Sick.)  352 ; 
23  Am.  Kep.  60  •  Harper  v.  Fairley,  53  IS".  Y.  (8  Sick.)  442.  Seethe 
next  section. 

Paying  money  into  court  for  goods  sold  and  delivered,  does  not 
deprive  a  defendant  of  the  benefit  of  the  statute  as  to  the  residue  of  the 
demand.     Lo7ig  v.  Greville,  3  Barn.  &  C.  10 ;  S.  C,  4  D.  &  Ey.  632. 

§  11.  Part  payment  by  bill  or  note.  The  delivery  by  a  debtor  to 
a  creditor  of  a  bill  or  note,  as  collateral  security  for,  or  as  a  provisional 
or  conditional  payment,  in  part,  of  his  debt,  is  equally  significant  as  an 
acknowledgment  of  liability  for  the  whole  demand,  as  would  be  an 
absolute  payment  of  a  like  amount,  and  is  equally  effectual  to  suspend 
the  operation  of  the  statute  of  limitations.  The  eflEect  of  the  transac- 
tion is  the  same,  whether  the  collateral  secm-ity  or  conditional  payment 
is  made  available,  and  results  in  the  payment  of  any  part  of  the  debt, 
or  not.  Turney  v.  Dodwell,  3  El.  &  Bl.  136 ;  Smith  v.  Ryan,  1  Jones 
&  Sp.  (N.  Y.)  489 ;  S.  C,  66  N.  Y.  (21  Sick.)  352 ;  S.  C,  23  Am.  Eep. 
60.  It  is,  however,  only  e^ddence  of  an  acknowledgment  and  promise 
to  pay  at  the  time  of  the  delivery  of  the  note,  not  at  the  time  of  its 
maturity,  or  when  it  is  paid  by  the  maker.  Id. ;  Harper  v.  Fairley,  53 
N.  Y.  (8  Sick.)  442 ;  Irving  v.  Veitch,  3  Mees.  &  W.  90 ;  Goioan  v. 
Forster,  3  B.  &  Ad.  507.  But  see  Whipple  v.  Blackington,  97  Mass.  476. 

§  12.  Part  payment  by  whom  made.  See  ante,  §  7,  p.  298.  The 
principle  is  recognized  in  all  the  cases,  that  a  j)art  payment,  which  is 
to  operate  as  an  acknowledgment,  must  be  made  by  the  debtor  or 
his  authorized  agent ;  that  is,  an  agent  having  authority  to  make  a 
new  promise  or  to  perform  for  the  party  the  very  act  which  is  to  be 
the  evidence  of  a  new  promise.  First  National  Banh  of  Utica  v. 
Ballou,  2  Lans.  (N.  Y.)  120  ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.)  155 ; 
Smith  V.  Ryan,  7  Jones  &  Sp.  (N.  Y.)  489;  S.  0.  affirmed,  66  N.  Y 
(21  Sick.)  352 ;  23  Am.  Eep.  60.  And  a  payment  made  by  a  thu-d 
person,  on  behalf  of  a  debtor,  without  authority  from  him  to  make  it, 
cannot  remove  the  bar  of  the  statute,  because  it  does  not  imply  any 
acknowledgment  of  indebtedness  by  the  debtor.  Smith  v.  Coon,  22 
La.  Ann.  445.  And  see  ante,  §  9,  p.  301.  "Where  A  held  a  bond  exe- 
cuted by  B  and  payable  to  C,  and  a  set-off  in  favor  of  B  was  allowed 
and  entered  on  the  bond  by  A,  it  was  held  that  this  was  not  a  part 
payment  as  to  C,  and  did  not  repel  the  presumption  of  payment.  Wood- 
house  V.  Simmons,  73  No.  Car.  30.  So,  a  part  payment  made  by  a 
woman  on  her  husband's  note  will  not  take  it  out  of  the  statute,  if  it 
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does  not  appear  that  the  husband  authorized  her  to  make  the  payment. 
Butler  V,  Price,  110  Mass.  97. 

But  a  paj'uient  of  interest  on  a  promissory  note,  by  the  maker,  in 
the  name  and  behalf  of,  and  as  agent  for,  an  accommodation  indorser, 
subsequently  recognized  and  approved  of  by  the  latter,  who  had  full 
knowledge  of  the  facts,  will  take  the  note  out  of  the  statute  of  iimita- 
tions,  as  effectually  as  if  made  by  the  indorser  himself,  no  matter  whose 
money  was  used  in  making  the  payment.  First  National  Bank  of 
mica  V.  Ballou,  49  N.  Y.  (4  Sick.)  155. 

§  13.  Part  payment,  to  whom  made.  See  ante^  §  8,  p.  300,  and 
cases  cited. 

§  14.  Promise  or  payment  by  one  debtor.  See  oMte^  §  7,  p.  298. 
The  doctrine  that  a  promise  or  acknowledgment  by  one  joint  debtor 
takes  the  debt  out  of  the  statute  of  limitations,  and  binds  his  co-con- 
tractor, upon  the  ground  that  he  who  makes  the  promise  virtually  acts 
as  the  agent  of  the  others  (See  Burleigh  v.  Stott,  8  Barn.  &  C.  3() ; 
Channdl  v.  Ditchhurn,  5  Mees.  &  W.  494),  originated  in  the  case  of 
Whitcomh  V.  Whiting,  2  Doug.  652 ;  and  the  decision  in  this  case  must 
be  regarded  as  the  cause  of  all  the  confusion  which  exists  in  the  de- 
cisions,  both  in  England  and  this  country,  on  the  subject  of  the  stat- 
ute, in  respect  to  joint  debtors.  The  doctrine  has  been  somewhat  re- 
■  stricted  in  England  by  the  later  decisions.  See  Atkins  v.  Tredgold,  2 
Barn.  &  Ores.  23  ;  Davies  v.  Edvjards,  6  Eng.  L.  &  Eq.  520 ;  Riddy. 
Moggridge,  2  Hurl.  &  N.  567.  In  this  country,  the  Enghsh  doctrine 
enunciated  in  Whitcomh  v.  Whiting,  2  Doug.  652,  has  been  approved  in 
someof  the  States.  An  admission  by  one  partner,  after  dissolution,  but 
before  the  statute  has  run,  has  been  held  to  renew  it  as  to  all  the  partners 
{Beardsley  v.  Hall,  36  Conn.  270 ;  4  Am.  Kep.  74 ;  Merritt  v.  Day, 
38  N.J.  32;  20  Am.  Rep.  362.  ^eQWieelocky.  Doolittle,  18Yt.440; 
MixY.  Shattuck,  50  id.  421 ;  Foiite  v.  Bacon,  24  Miss.  156 ;  Whittaker 
V.  Bice,  9  Minn.  13  ;  Block  v.  Dorman,  51  Mo.  31 ;  Schindel  v.  Gates, 
46  Md.  604 ;  S.  C,  24  Am.  Rep.  524  ;  Disborough  v.  Bidleman,  20 
N.  J.  Law,  275  ;  Corlies  v.  Fleming,  30  id.  349  ;  Getchell  v.  Heald,  7 
Me.  26) ;  in  others,  it  has  been  silently  acquiesced  in  or  left  doubtful, 
and  in  a  considerable  number  it  has  been  expressly  overruled.  See 
Van  Keuren  v.  Parmalee,  2  N.  Y.  (2  Comst.)  523 ;  Harper  v.  Fair- 
ley,  53  N".  Y.  (8  Sick.)  442 ;  Hunter  v.  Robertson,  30  Ga.  479  ;  Suc- 
cession of  Voorhies,  21  La.  Ann.  659 ;  Hance  v.  Hair,  25  Ohio  St. 
349 ;  Coleman  v.  Fohes,  22  Penn.  St.  160.  So,  in  the  supreme  court 
of  the  United  States,  it  has  been  overruled,  as  unfounded  in  principle. 
Bell  V.  Morrison,  1  Pet.  (U.  S.)  618.  In  a  recent  case  in  Kansas,  it 
YoL.  YIL— 39 
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is  held  that  partial  payment,  made  by  one  debtor  on  a  note,  will  not 
suspend  the  running  of  the  statute  in  favor  of  the  other  debtors 
thereon,  although  the  party  paying  be  the  principal  debtor,  and  the 
others  only  sureties.  Steele  v.  Souder,  20  Kans.  39  ;  Knight  v.  Clements, 
45  Ala.  89 ;  6  Am.  Rep.  693.  And  in  Mayherry  v.  Willoughby,  5 
Neb.  3G9  ;  S.  C,  25  Am.  Rep.  491,  the  rule  is  laid  down,  that  a  prom- 
ise by  one  joint  debtor  will  not  take  a  debt  out  of  the  statute,  as  to  his 
co-contractors,  unless  he  is  specially  and  severally  authorized  by  them 
for  that  purpose.  Bush  v.  Stowell,  71  Penn.  St.  278 ;  10  Am.  Rep. 
694.  And  see  I'itts  v.  Runt,  6  Lans.  (N.  Y.)  146 ;  S.  C.  affirmed,  61 
K  Y.  (16  Sick.)  637,  and  cases  cited  ante,  §  12,  p.  304. 

§  15.  Promise  by  agent,  executor,  etc.  See  ante,  §  7,  p.  298, 
where  the  cases  are  fully  collected.  In  Missouri,  part  payment  upon  a 
bond  made  by  the  administrator  of  one  of  joint  makers,  within  the  stat- 
utory period,  will  prevent  the  running  of  the  statute  in  favor  of  the 
remainder.      Ye7'non  County  v.  Stewart,  64  Mo.  408. 

Part  payment  or  a  new  promise  upon  an  outlawed  firm  debt,  made 
by  one  partner,  after  dissolution,  does  not  revive  the  debt  against  other 
partners  who  did  not  authorize  it.  Mayherry  v.  Willoughby,  5  Neb. 
368  ;  S.  C,  25  Am.  Rep.  491.  And  it  has  been  held  to  make  no  differ- 
ence whether  such  part  payment  was  made  befoi'e  or  after  the  action  was 
barred  by  the  statute ;  that  in  neither  case  did  the  payment  affect  the 
running  of  the  statute,  as  to  the  partner  who  did  not  make  or  author- 
ize it.  Graham  v.  Selover,  59  Barb.  314 ;  S.  C.  affirmed,  46  How.  107  ; 
50  N.  Y.  (5  Sick.)  691.  But  it  is  held  in  New  Jersey,  that  payment 
of  interest  on  a  note  drawn  by  a  firm,  by  one  of  its  members  after  the 
dissolution  of  the  firm,  but  within  six  years  after  the  maturity  of  the 
note,  will  renew  it,  as  against  the  statute ;  nor  will  the  fact  that  one  of 
the  firm  is  a  married  woman  alter  the  effect  of  such  renewal.  Merritt 
V.  Day,  38  N.  J.  Law,  32 ;  S.  C,  20  Am.  Rep.  362.  And  see  ante,  p. 
289,  §  7. 

It  has  been  held  in  Vermont,  that  payments  made  by  the  treasurer 
of  a  partnership  from  partnership  funds,  and  by  him  indorsed  on  a 
partnership  note,  take  the  note  out  of  the  statute,  in  the  absence  of 
any  showing  that  he  acted  without  authority  and  without  duty.  Walker 
V.  Wait,  50  Yt.  668. 

§  16.  Promise  to  agent,  executor,  etc.  See  ante,  p.  292,  §  3,  and 
cases  cited. 

§  17.  New  promise  as  to  torts.  See  ante,  p.  292,  §  3.  In  general, 
where  a  cause  of  action  for  a  tort  is  barred  by  the  statute,  a  new  prom- 
ise is  no  answer  to  a  defense  of  the  statute,  if  pleaded.      Oothout  v. 
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Thompson^  20  Johns.  277 ;  Fritts  v.  Slade,  9  Iliin  (N.  Y.),  145  ;  Avant 
V.  Sweet,  1  Brev.  (So.  Car.)  228. 

§  18.  Payments  must  be  voluntary.  A  payment  is  a  tacit  acknowl- 
edgment of  the  debt,  if  voluntarily  made ;  otherwise,  it  is  not.  Thus  it 
was  held,  that  a  payment  of  a  promissory  note  to  a  receiver  of  the  so- 
called  Confederate  States,  under  compulsion,  during  the  war,  did  not 
interrupt  prescription.  N'ev)  York  Belting,  etc.,  Co.  v.  Jones,  22  La. 
Ann.  530.  And  no  acknowledi^ment  sufficient  to  interrupt  prescrip 
tion  can  be  inferred  from  a  payment,  not  by  the  debtor,  but  with- 
out his  knowledge  or  participation,  through  a  judicial  proceeding  to 
which  he  was  no  party.     Jacobs  v.  Calderwood,  4  id.  539. 

§  19.  Oral  admission  of  payment.  The  statutory  requirement, 
that  an  acknowledgment  or  new  promise,  to  take  a  case  out  of  the  oper- 
ation of  the  statute  of  limitations,  must  be  in  writing,  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest.  Nor  does  it  prescribe 
any  new  rule  of  evidence  as  to  the  fact  of  such  payment ;  and  it  may 
be  proved  by  the  oral  admissions  of  the  debtor.  Cleave  v.  Jones,  4  Eng. 
L.  &  Eq.  511:;  Williams  v  Gridley,  9  Mete.  485  ;  Gilbert  v.  Collins^ 
124  Mass.  174;  Sibleij  v.  Lumbert,  30  Me.  253  ;  Bernstein  \.  Eicks, 
21  La.  Ann.  179  ;  First  Nat.  Bank  of  Utzca  v.  Ballou,  49  N.  Y.  (4 
Sick.)  155.  And  such  payment  may  be  made  by  an  agent,  and  the 
authority  of  the  agent  may  be  proved  b}'^  parol  evidence.  Id. 

But  where  the  plaintiff  relies  on  a  part  payment  to  remove  the  bar 
of  the  statute,  the  burden  of  proving  it  is  upon  him.  Knight  v.  Cle- 
ments,  45  Ala.  89 ;  S.  C,  6  Am.  Hep.  693 ;  Lawrence  v.  Bridlemany 
3  Yerg.  (Tenn.)  496.  That  a  debtor  accepted  a  credit  on  book-account 
on  a  present  existing  debt  must  plainly  appear,  and  not  be  a  matter  of 
conjecture  merely,  to  take  the  debt  out  of  the  operation  of  the  statute, 
Barclay's  Appeal,  64  Penn.  St.  69. 

§  20.  Who  may  plead  the  statute.  See  ante,  p.  236,  Art.  I,  §  9, 
where  the  (;ases  are  fully  collected.  A  county  or  other  municipal  cor- 
porations may  plead  the  statute  {Evans  v.  Erie  Countg,  QQ  Penn.  St. 
222 ;  ante,  p.  232,  Art.  I,  §  7) ;  and  a  parish  in  Louisiana  may  plead 
the  defense  of  prescription.  Perry  v.  Vermilion,  21  La.  Ann.  645. 
A  deputy  sheriff  is  entitled,  when  sued  for  an  act  done  in  his  official 
capacity,  to  the  benefit  of  any  limitation  inaposed  by  statute  upon  the 
time  for  commencing  an  action  for  the  same  cause  against  the  sheriff. 
Cumming  v.  Broimi,  43  N.  Y.  (4  Hand)  514. 

And  it  is  held  that  whatever  miiy  be  the  character  of  the  demands 
against  a  deceased  person,  and  whatever  relation  to  his  estate  they  may 
acquire  under  a  suit  in  equity  against  his  administrator,  they  stand  but 
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as  simple  contract  debts  against  the  heirs  of  such  deceased  person. 
Hence,  if  barred,  as  such,  by  the  statute  of  limitations,  the  heir  may 
claim  the  benefit  of  that  statute,  notwithstanding  they  were  reduced 
to  judgment  in  a  suit  against  the  administrator.  Gilliland  v.  Caldwell^ 
1  So.  Oar.  194.     See  Garrett  v.  Pierson,  29  Iowa,  304. 

In  an  action  upon  a  joint  contract  against  several  defendants,  judg- 
ment may  be  recovered  against  a  part  of  the  defendants,  although  the 
statute  has  barred  the  action  against  the  others.  Town  v.  Washburn^ 
14  Minn.  268. 

Under  the  practice  in  the  courts  of  New  Hampshire,  any  person  who 
can  satisfy  the  court  that  he  has  any  rights  involved  in  the  trial  of  a 
case  may  be  admitted  to  prosecute  or  defend  the  action  {Carlton  v. 
Patterson,  29  N.  H.  586) ;  and  a  party  thus  appearing  may,  in  the 
discretion  of  the  court,  plead  the  statute  of  limitations.  Parsons  v. 
JEureha  Powder  Works,  48  N.  H.  66. 

§  21.  How  to  plead  it.  It  is  said  that  no  rule  of  practice  is  more 
firmly  settled  than  that,  to  render  the  statute  of  limitations  available  as 
a  defense,  it  must  be  set  up  and  relied  on  by  the  pleadings.  See  Boyce 
V.  Christy,  47  Mo.  70  ;  Parker  v.  Irmn,  47  Ga.  405  ;  Mansfield  v. 
Dolierty,  21  La.  Ann.  395  ;  Green  v.  North  Carolina  R.  R.  Co.,  73  No. 
Car.  524 ;  Merryman  v.  State,  5  Har.  &  J.  (Md.)  425 ;  Rohhins  v. 
Harvey,  5  Conn.  335.  And  this  is  true  both  at  law  and  in  equity. 
Borders  v.  Murpliy,  78  111.  81.  But  see  Uumhert  v.  Trinity  Church, 
7  Paige  195;  WisnerN.  Ogden,  4  Wash.  (C.  C.)  631.  And  the  statute 
must  be  pleaded,  even  where  the  cause  of  action  appears  on  the  face  of 
the  declaration  to  be  out  of  time.  Hollis  v.  Palmer,  2  Bing.  N.  C. 
713.  And  being  a  strict  defense,  if  the  party  omit  to  plead  it  the  court 
will  not  relieve  him  by  permitting  him  to  amend  by  adding  the  plea. 
Jackson  v.  Yarick,  2  Wend.  294 ;  40  Barb.  660.  Nor  will  a  default  be 
taken  oif  to  allow  the  plea  of  the  statute  to  be  made.  State  v.  Jen- 
nings, 10  Ark.  428  ;  Sheets  v.  Baldwin,  12  Ohio,  120.  But  if  a  plaintiff 
amends  his  declaration,  the  defendant  may  plead  the  statute  anew. 
Nelson  V.  Bond,  1  Gill  (Md.),  218;  Reed  v.  Clark,  3  McLean  (C.  C),  480. 

The  reason  which  has  been  sometimes  given  for  requiring  the  statute 
of  limitations  to  be  pleaded  is,  that  the  exceptions  in  favor  of  persona 
under  disability  might  not  be  rendered  useless,  and  they  taken  by  sur- 
prise at  the  trial  by  finding  the  statute  there  first  relied  on.  See  Aug. 
on  Lim.,  §  285.  But  the  necessity  to  plead  a  statute  of  limitations  applies 
to  cases  where  the  remedy  only  is  taken  away,  and  in  which  the  de- 
fense is  by  way  of  confession  and  avoidance ;  not  where  the  right  and 
title  to  the  thing  is  extinguished  and  gone,  and  the  defense  is  by  denial 
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of  tliat  right.  De  Beauvoir  v.  Owen,  5  Exch.  166.  And  the  true 
reason  for  requiring  the  statute  to  be  pleaded  is  held  to  be  that  it  con- 
fesses and  avoids  the  declaration,  and  therefore  is  not  comprehended 
within  any  plea,  which  merely  denies  the  whole  or  a  part  of  the  declara- 
tion. Id.;  Margetts  v.  Bays,  4  Ad.  &  El.  489  ;  Gale  v.  Capern,  1  id.  102. 

The  plaintiff  in  an  action  may  reply  fraud  to  a  plea  of  the  statute  of 
limitations.  Camjphell  v.  Vining,  23  111.  525.  See  ante,  p.  243,  art.  I, 
§  13.  But  if  he  intends  to  rely  on  fraud  committed  by  the  defendant 
as  an  answer  to  a  plea  of  the  statute,  it  must  be  replied  specially,  and 
cannot  be  taken  advantage  of  under  the  replication  that  the  latter  did 
promise  within  the  period  of  limitation.  Clarice  v.  Ilougham,  3  Dowl. 
&  Ey.  322 ;  S.  C,  2  Barn.  &  C.  149. 

A  replication  to  the  plea  of  the  statute  which  sets  up  that  the  defend- 
ant fraudulently  concealed  from  the  plaintiff  the  knowledge  that  a 
cause  of  action  existed,  and  that  suit  was  brought  within  the  statutoiy 
period,  after  knowledge  of  the  right  of  action  came  to  the  plaintiff,  must 
fully  set  out  the  facts  relied  upon  as  constituting  such  fraud,  or  it  will 
bo  bad  jn  demurrer.     Beatty  v.  Nickerson,  73  111.  605. 

The  statute  must  be  pleaded  specially  to  a  plea  of  set-off,  and  cannot 
be  taken  advantage  of  under  a  general  replication  of  nil  debet.  Chappie 
V.  Burston,  1  Cr.  &  Jerv.  1,  See  Williams  v.  Willis,  15  Abb.  (N.  S., 
N.  Y.)  11.  But  in  this  country,  according  to  the  practice  of  most  of 
the  States,  the  statute  may  be  set  up  against  a  debt  introduced  as  a  set- 
off, without  being  specially  pleaded.  See  Mann  v.  Palmer,  3  Abb. 
Ct.  App.  162 ;  S.  C,  2  Keyes,  177 ;  Harris  v.  Moherley,  5  Bush  (Ky.), 
556.  Though,  in  some  courts,  notice  of  the  intention  to  rely  on  the 
statute  is  required.  Williams  v.  Perry,  2  Strobh.  (So.  Car.)  170; 
Trimyer  v.  Pollard,  5  Graft.  (Va.)  460 ;  Levering  v.  Rittenhouse, 
4  Wharf.  (Penn.)  130.  As  a  general  rule,  if  the  plaintiff  would  bring 
himself  within  any  of  the  exceptions  mentioned  in  the  statute,  he  must 
specially  reply  accordingly,  and  if  he  omit  so  to  do  he  cannot  avail 
himself  of  it  on  the  trial.  Witherup  v.  Hill,  9  Serg.&  R.  (Penn.)  11 ; 
Piggott  V.  Rush,  4  Ad.  &  El.  912;  Ang.  on  Lim.,  §  292. 

Under  some  of  the  reformed  codes  of  practice  which  have  been  adopted 
in  many  of  the  States,  the  objection  that  the  claim  alleged  appears  on  the 
face  of  the  complaint  to  have  been  barred  by  the  statute  of  limitations 
may  be  taken  by  demurrer.  See  Brennan  v.  Ford,  46  Cal.  7 ;  Springer 
V.  Clay  County,  35  Iowa,  241 ;  Vore  v.  Woodford,  29  Ohio  St.  245  ; 
Hudson  V.  Wheeler,  34  Tex.  356.  But  the  statute  must  be  pleaded 
unless  the  complaint  shows  clearly  on  its  face  that  if  has  run  against 
the  demand.     Davenport  v.  Short,  17  Minn.  24  ;  Parker  v.  Berry,  12 


310  LIMITATIONS,  STATUTE  OF. 

Kans.  351.  In  Arkansas  it  is  only  when  the  complaint  shows  that  the 
cause  of  action  accrued  more  than  the  statute  term  before  suit  com- 
menced, and  also  negatives  the  existence  of  any  facts  to  avoid  the  bar 
of  the  statute,  that  the  defense  of  the  statute  can  be  interposed  by 
demurrer.     Collins  v.  Mack,  31  Ark.  684. 

Under  the  New  York  practice,  when  the  answer  contains  new  mat- 
ter, constituting  a  counter-claim,  such  counter-claim  cannot  be  barred 
by  the  statute  of  limitations,  unless  the  same  is  specially  pleaded  in 
reply.  Clinton  v.  Eddy,  1  Lans.  (N.  Y.)  61 ;  S.  C,  39  How.  23 ;  5i 
Barb.  54;  Williams  y.  Willis,  15  Abb.  (N.  S.,  N.  Y.)  11.  See,  also, 
Currom  v,  Curran^  40  Ind.  473. 
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CHAPTER  XLII. 

MARTIAL  LAW. 
ARTICLE  L 

GENERAL    RULES   AND   PKINCIPLE8. 

Section  1.  In  generaL  When  a  State  of  war  exists,  the  necessities 
of  the  case  require  that  many  acts  should  be  done,  in  carrying  on  the 
war,  which  may  be  invasions  of  tlie  ordinary  rights  of  the  citizen.  The 
same  acts  in  nature  are  done  and  in  time  of  peace  and  the  doing  justi- 
iied.  The  difference  seems  to  be  rather  in  the  frequency  of  the  acts 
and  in  the  nature  of  the  justification.  Thus  the  prosecution  of  war 
involves  a  continual  limitation  upon  those  rights  of  life,  liberty  and 
property  which  are  occasionally  interfered  with  in  time  of  peace.  Men 
die  violent  deaths  continually  in  peace,  and  no  criminal,  or  even  civil, 
wrong  is  done.  It  is  justified  as  an  accident,  self  defense,  execution 
under  warrant  of  law.  They  lose  their  liberty  as  criminals,  as  insane, 
in  a  less  degree,  even  as  jurors  and  other  servants  of  the  law.  They 
lose  their  property.  It  is  taken  from  them  by  process  of  law.  But 
when  war  exists,  life,  liberty  and  property  may  be  taken  or  destroj^ed^ 
not  without  law  or  justification,  but  under  different  rules  of  law  and 
subject  to  be  justified  in  a  different  way.  It  must  appear  that  civil 
law  has  yielded  to  martial  law.  The  territory  over  which,  and  the  time 
during  which  martial  law  prevails  are  matters  to  be  determined  by  the 
political  power.  Sutton  v.  Tiller,  6  Cold.  (Tenn.)  593.  The  martial 
law,  besides  the  boundaries  of  time  and  space  set  to  its  jurisdiction, 
may  also  depend  on  the  person  of  him  on  whom  it  is  exercised.  For 
instance,  a  soldier  is  subject  to  its  laws  in  time  of  peace,  and  a  militia 
man  when  called  out.  Cox  v.  Gee,  1  Wms.  (No.  Car.)  L.  131.  But  over 
the  person  in  civil  life  it  has  not  power  except  during  the  time  of  war, 
and  within  the  territory  involved  in  the  conflict.  Ex  lyarte  Milligan,  4 
Wall.  2 ;  Griffin  v.  Wilcox,  21  Ind.  370 ;  Smith  v.  Shaw,  12  Johns. 
257.  As  between  persons  not  in  military  service  military  law  does  not 
apply  except  when  no  civil  authority  remains  and  some  substitute  is 
necessary  for  it  to  preserve  the  safety  of  the  army  and  of  society,  and 
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then  it  can  only  prevail  until  the  laws  liave  their  free  course.     Ma 
Laughlin  v.   Green,  50  Miss.  453. 

But  it  has  been  held  that  an  army  contractor  is  subject  to  military 
law  and  can  be  tried  by  court-martial.  Hill  v.  United  States,  9  Ct.  of 
A.  178.  Courts-martial  are  courts  of  limited  and  special  jurisdiction, 
and  the  validity  of  their  proceedings  is  to  be  tested  by  the  rules  appli- 
cable to  other  courts  of  limited  jurisdiction,  and  their  jurisdiction  can 
be  inquired  into.  Moore  v.  Houston,  3  Serg.  &  R.  (Penn.)  169  ;  Mills 
\.  Martin,  19  Johns.  7;  Brooks  v.  Adams,  11  Pick.  (Mass.)  442  ; 
Barrett  v.  Crane,  16  Vt.  246.  A  judgment  without  notice  to  the  de- 
fendant is  void.  Meade  v.  Deputy  Marshal,  1  Brock.  324.  But  the 
judgment  of  a  court-martial  upon  matters  where  it  has  jurisdiction 
is  as  conclusive  as  any  judgment.  Com.  v*  McClean,  2  Pars.  (Penn.)  Sel. 
Cas.  367.  As  long  as  it  is  acting  within  its  jurisdiction,  no  prohibi- 
tion lies  to  restrain  irregular  process.  State  v.  Wahely,  2  Kott  &  Mc, 
(So.  Car.)  410;  Washburn  v.  Phillips,  2  Mete.  (Mass.)  296,  Its  decisions 
cannot  in  sucli  case  be  questioned  by  civil  courts  or  on  habeas  corpus. 
Com.  V,  Cornraan,  4  Serg.  &  R.  (Penn.)  83.  Even  one  who  has  ap- 
peared and  pleaded  guilty  can  contest  the  jurisdiction  of  a  court-mar- 
tial in  an  action  of  trespass  against  the  officers  executing  its  orders.  Duf- 
Held  V.  Smith,  3  Serg.  &  R.  590  ;  Smith  v.  Shaw,  12  Johns.  257.  The 
existence  of  a  state  of  war  or  of  martial  law  may  indirectly  affect  the 
operation  of  other  courts.  A  non-resident  alien  enemy  cannot  sue  a  citi- 
zen. Hephurnh  Case,  3  Bland  (Md.),  95;  Sanderson  v.  Morgan,  39  K.  Y. 
(12  Tiff.)  231 ;  Knoefel  v.  Williams,  30  Ind.  1.  Ilis  right  to  sue  is  said  to 
depend  not  so  much  on  his  legal  domicile  as  upon  his  actual  residence,  and 
whether  the  effect  of  his  recovery  in  the  action  may  be  to  aid  the  enemy. 
Lanharie  v.  Godfrey,  50  111.  186.  An  alien  enemy  may  be  made  a 
defendant  and  appear  by  attorney  by  leave  of  court.  Russ  v.  Mitchell, 
11  Fla.  80.  But  although  suits  against  alien  enemies  who  do  not  appear 
have  been  allowed.  Seymour  v.  Bailey,  Q'd  111.  288.  It  now  appears 
settled  that  proceedings  against  one  who  had  been  expelled  and  sent 
within  the  enemy's  territory  are  void.  Lasere  v.  Rochereau,  17  Wall. 
437.  But  a  foreclosure  of  or  a  sale  under  a  mortgage  is  valid  though 
the  mortgagor  is  within  the  enemy's  lines  and  unable  to  return  and 
redeem.  De  Jarnett  v.  De  Giverville,  56  Mo.  440.  The  proclamation 
of  peace  terminated  the  late  war  and  absolved  all  offenses  during  its 
continuance.  There  can  be  no  trial  before  a  military  tribunal  after 
that  date  as  a  spy  or  for  arson.  Matter  of  Martin,  45  Barb.  142.  The 
action  of  congress  in  allowing  damages  for  injury  to  private  property 
by  troops,  is  conclusive  and  cannot  be  revised  by  the  courts.  United- 
States  V.  Williams,  5  McL.  133. 
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§  2.  Wlien  a  defense  for  acts  done.  The  president  has  a  right  to 
govern  by  his  military  officers  when  and  where  the  civil  power  is  sus- 
pended by  force.  In  all  other  times  and  places  the  civil,  excludes 
martial  law,  and  government  by  the  war  power.  Grijjiii  v.  WUcox,  2 1 
Ind.  370.  The  military  force  have  a  right,  while  in  occupation  of 
friendly  territory,  to  take,  under  military  necessity,  for  use  or  destroy 
private  property  without  first  making  compensation.  This  necessity 
is  not  that  overpowering  necessity  which  admits  no  alternative,  but  if 
the  interests  at  stake  may  be  more  probably  promoted  by  tlie  appro- 
priation of  the  property,  it  may  be  taken.  Taylor  v.  NasTimlle  Bail- 
road,  0  Coldw.  (Tenn.)  046.  If  taken  for  permanent  use,  it  does  not 
revest  on  abandonment,  and  if  sold  a  good  title  passes.  Welhnaii  v. 
Wickennan,  41  Mo.  4SL  But  in  Farmer  v.  Lewis,  1  Bush  (Ky.),  QQ, 
it  is  said  to  justify  the  seizure  and  appropriation  of  private  property 
by  a  military  commander  on  the  ground  of  necessity  for  subsistence  or 
otherwise,  the  necessity  must  be  urgent  and  such  as  will  admit  of  no 
delay,  and  a  case  where  the  ci\dl  authority  would  be  too  late  in  pro\dd- 
ing  the  means  required  for  the  occasion,  and  if  the  power  is  claimed  as 
a  necessary  step  to  prevent  the  property  from  falling  into  the  hands  of 
the  enemy,  such  danger  must  be  immediate  and  pressing.  McLaugh- 
lin V.  Green,  50  Miss,  453.  It  is  ecpially  a  justification  though  the 
destruction  is  by  a  belligerent  not  recognized  as  an  independent  govern- 
ment, as  for  instance,  the  Confederate  States.  Ford  v.  Stirget,  U.  S. 
Sup.  Ct.,  18  Alb.  L.  J.  493.  See  Smith  v.  Brazelton,  1  Heisk.  (Tenn.) 
44 ;  2  Am.  Rep.  678.  The  officers  and  agents  of  such  government 
•  are  protected.  Jones  v.  Williams,  41  Tex.  390.  It  has  been  held 
tliat  the  judgment  of  the  commanding  officer  was  conclusive  on  the 
question  of  necessity.  Drehman  v.  Stifel,  41  Mo.  184.  The  com- 
mander of  a  detached  post  has  the  powers  of  the  commander  of  a 
department  and  is  under  no  personal  liability  for  his  acts  within  his 
power,  as  for  instance,  for  taking  arms  from  citizens  as  belonging  to 
the  government,  or  for  the  purpose  of  disarming  them.  Sutton  v. 
Tiller,  5  Coldw.  (Tenn.)  593.  A  military  officer  is  justified  in  order- 
ing the  discontinuance  of  a  ferry  on  a  boundary  river  between  belliger- 
ent countries.  Ogden  v.  Lund,  11  Tex.  688.  The  subordinate 
officer  is  justified  by  the  orders  of  his  superior  in  all  points  within  the 
apparent  scope  of  his  authority.  Desjpan  v.  Olnerj,  1  Curt.  (U.  S.) 
306 ;  Weatherspoon  v.  Woodey,  5  Coldw.  (Tenn.)  149.  Thus  a  mar- 
shal is  protected  in  executing  the  sentence  of  a  court-martial.  Moore 
V.  JTouston,  3  S.  &  R.  (1  Penn.)  169.  But  it  must  appear  that  the 
court-martial  was  regularly  constituted  and  that  it  conformed  to  the 
law  in  all  material  points.  Wilson  v.  John,  2  Binn.  (Penn.)  209 ;  Foga 
Vol.  yiL— 40 
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V.  Wood,  1  Rawle  (Penn.),  143.  The  members  of  the  court-martial  are 
not  liable  to  action  for  acts  done  under  their  sentence  where  it  is  within 
their  jurisdiction,  unless  corruption  or  malice  is  proved.  Macon  v. 
Cooh,  2  Nott  &  McC.  (So.  Car.)  379 ;  Shoemaker  v.  NesUt,  2  Rawle 
(Penn.),  201.  The  orders  of  a  military  superior  maj^  amount  to  duress 
which  will  excuse  acts  done  unwillingly  under  it.  Weaiherspoon  v. 
Woodey,  5  Coldw.  (Tenn.)  149.  Where  an  officer  orders  the  seizure 
of  a  vessel  loaded  with  arms  in  order  to  preserve  neutrality,  and  it  is 
lost  without  his  fault,  he  is  not  personally  liable.  Stoughton  v.  Dimick^ 
3  Blatchf.  (U.  S.)  356.  A  soldier  actually  and  rightfully  in  the  army 
can  have  no  relief  by  habeas  corpus  against  any  abuse  of  military 
authority.  Cox  v.  Gee,  1  Wins.  (No.  Car.)  L.,  No.  2,  p.  131.  As  we  have 
said,  the  proclamation  of  peace  absolved  all  offenses  cognizable  by 
martial  law  before  military  tribunals.  Matter  of  Martin,  45  Barb. 
142.  Hostile  property  which  constitutes  a  reliance  of  the  enemy  for 
means  to  purchase  arms  and  supplies,  for  example,  cotton  in  the  late 
■war,  is  liable  at  any  time  to  seizure  and  destruction  without  regard  to 
the  individual  sentiments  of  its  owners,  and  whether  the  result  of  such 
seizure  or  destruction  would  be  to  strengthen  our  forces  or  to  decrease 
and  cripple  the  forces  of  the  enemy.  Young  v.  United  States,  96  U. 
S.  (so  cited  18  Alb.  L.  J.  495,  and  not  found) ;'  Ford  v.  Surget,  U.  S. 
Sup.  Ct.,  18  Alb.  L.  J.  493.  The  capture  by  the  enemy  of  a  part  of 
his  precinct  excuses  an  officer  for  not  levying  the  execution  on  prop- 
erty previously  attached  there,  but  if  he  has  delivered  the  goods  to 
receiptors  he  is  not  discharged,  for  he  can  enforce  their  contract  after 
peace.     Congdon  v.  Cooper,  15  Mass.  10. 

§  3.  When  not  a  defeose.  In  a  State  where  the  courts  are  open 
and  undisturbed,  a  military  commission  appointed  by  a  military  com- 
mander cannot  try  a  citizen  not  in  the  military  service,  nor  captured 
wliile  engaged  in  acts  of  hostility  to  the  government.  Ex  parte 
Milligan,  4  Wall.  2.  A  military  commission  to  try  civil  cases  is 
invalid.  Walsh  v.  Porter,  12  Heisk.  (Tenn.)  401.  In  all  places  where 
the  civil  power  is  not  suspended,  civil  law  excludes  martial  law  and 
government  by  the  war  power.  Grijfin  v.  Wilcox,  21  Ind.  370.  A 
citizen  cannot  be  subjected  to  the  rules  and  articles  of  war  untU  he  is 
in  actual  military  service.  Kneedler  v.  Lane,  45  Penn.  St.  238.  The 
president  has  no  power  either  in  his  civil  or  military  capacity  to  order 
the  arrest  or  imprisonment  of  a  person  not  subject  to  military  law. 
Jones  V.  Seward,  40  Barb.  563.  A  citizen  not  in  the  service  cannot 
be  punished  by  martial  law  for  discouraging  voluntary  enlistments  or 
forcibly  resisting  draft.  Be  Kemj),  16  Wis.  359.  A  soldier  cannot 
justify  on  the  ground  that  he  was  obeying  the  orders  of  his  superior 
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officer,  if  such  orders  were  illegal  and  not  justified  by  the  rules  and 
usages  of  war  and  such  that  any  person  of  connnon  sense  would  know 
them  to  be  illegal  or  criminal.  Rigtjs  v.  State^  3  Coldw.  (Tenn.)  85. 
If  a  court-martial  proceed  in  a  case  when  it  clearly  has  no  jurisdiction, 
the  members  of  the  court  and  the  officers  who  undertake  to  execute 
its  sentence  are  all  trespassers.  Wise  v.  Withers,  3  Cranch,  331 ; 
Smith  V.  Shaw,  12  Johns.  257.  Nor  will  the  martial  law  shield  an 
officer  from  the  general  consequences  of  his  act  if  he  violate  the  crimi- 
n.il  law  of  the  State  {Com.  v.  Palmer,  2  Bush  [Ky.],  570) ;  or  commits 
a  clearly  illegal  trespass  upon  the  property  of  another  {Mitchell  v.  Ilar- 
mony,  13  How.  [U.  S.]  115);  or  if  he  uses  his  military  authority  as  a  mere 
pretext  to  extort  property,  or  in  a  wanton  and  abusive  manner.  Sutton 
V.  Tiller,  6  Coldw.  (Tenn.)  593.  Thus,  after  the  capture  of  New 
Orleans,  the  military  commander  had  no  right  to  seize  private  property 
as  booty  or  confiscate  it.  Planters'  Bank  v.  Union  Bank,  16  Wall. 
483.  A  citizen  or  a  corporation  is  liable  for  an  unauthorized  appropria- 
tion of  an  enemy's  private  property,  whether  the  possession  be  obtained 
by  a  mere  trespass,  or  through  the  form  of  a  purchase  nnder  an  illegal 
judgment  of  a  court.  Louisville  &  Nashville  R.  R.  Co.  v.  Buckner, 
8  Bush  (Ky.),  277 ;  8  Am.  Rep.  462.  An  order  is  no  justification  to  an 
inferior  officer  in  the  unpressment  of  property',  if  the  jury  find  that  there 
was  no  pressing  emergency.  Sellards  v.  Zomes,  5  Bush  (Ky.),  90  ; 
Koonce  v.  Dams,  72  No.  Car.  218.  One  who  arrests  spies  or  deserters 
cannot  seize  and  carry  away  or  turn  over  to  the  government  property 
found  on  them.  Clark  v.  Cumins,  47  111.  372  ;  Britton  v.  Butler,  9 
Blatchf.  456.  But  in  Alleii  v.  Colby,  47  N.  H.  544,  officers  who  were 
in  pursuit  of  a  person  who  was  absenting  himself  from  the  country  to 
avoid  a  draft  and  who  had  good  reason  to  believe  him  to  be  concealed 
near  were  protected  in  seizing  and  holding  a  vahse  with  his  clothing 
for  the  purpose,  in  good  faith,  of  effecting  his  arrest.  Neither  the 
right  to  impress  or  to  exact  military  contribution  belongs  to  every  petty 
officer  but  the  orders  must  come  from  the  commander  of  a  district  post 
or  army.  Lewis  v,  McGuire,  3  Bush  (Ky.),  202.  A  title  by  capture 
cannot  be  acquired  or  set  up  by  unorganized  marauding  parties. 
Worthy  V.  Kinamon,  44  Ga.  297. 

§  4.  War  as  a  defense  on  contracts.  It  is  a  settled  principle  of 
law  that  no  trade  or  contract  is  lawful  by  which  aid  or  encouragement 
is  given  to  the  enemy,  where  the  parties  reside  on  opposite  sides  of  the 
military  lines ;  the  presumption  is  that  their  contracts  are  illegal  and 
void.  Hennen  v.  Oilman,  20  La,  Ann.  241.  No  suit  can  be  main- 
tained for  goods  sold,  services  rendered,  or  money  borrowed,  nor  can 
damages  for  breach  of  contract  be  recovered  where  the  effect  would  be 
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to  aid  rebellion.  Shepherd  v.  Beese,  42  Ala.  329.  Thus,  in  Potts  v. 
Sell,  8  T.  R.  548,  a  contract  of  insurance  on  trade  with  the  enemy 
was  held  void.  xV  draft  drawn  by  a  citizen  of  one  country  upon  the 
citizen  of  a  hostile  country  was  held  void.  Lacy  v.  Lugarman,  12 
Heisk.  (Tenn.)  354 ;  Billgerry  v.  Branch,  19  Gratt  (Ya.)  393 ;  Willi- 
son  V.  Patterson,  7  Taunt.  439.  A  purchase  of  land  from  an  alien, 
enemy  is  invalid.  Hill  v.  Baker,  32  Iowa,  302 ;  7  Am.  Eep.  193, 196, 
note.  A  contract  to  sell  lands  in  Texas,  after  the  declaration  of  inde- 
pendence, in  consideration  of  money  advanced  to  aid  the  war  of  Texas 
against  Mexico,  was  held  void.  Kennett  v.  Chambers,  14  How.  (U.  S.) 
38.  "  The  law  of  nations  prohibits  all  intercourse  between  the  citizens 
of  two  belligerents,  which  is  inconsistent  with  the  state  of  war  between 
their  countries,  and  tliis  includes  any  act  of  voluntary  submission  to 
the  enemy  or  receiving  his  protection,  as  Well  as  any  act  or  contract 
which  tends  to  increase  his  resources,  and  every  kind  of  trading  or 
commercial  dealing  or  intercourse,  whether  by  transmission  of  money 
or  goods  or  orders  for  the  delivery  of  either,  between  the  two  countries, 
directly  or  indirectly,  or  through  the  intervention  of  third  persons  or 
partnerships,  or  by  contracts  in  any  form  looking  to  or  involving  such 
transmission,  or  by  insurance  upon  trade  with  or  by  the  enemy." 
Gray,  J.,  in  Kershaw  v.  Kelsey,  100  Mass.  572 ;  1  Am.  E.ep.  142. 
IS^o  action  can  be  maintained  on  such  a  contract,  to  enforce  its 
obligations,  or  to  secure  its  fruits  to  either  party.  Armstrong  v.  Toler, 
11  Wheat.  258;  Thomson  v.  Thomson,  7  Ves.  470.  If  the  illegal 
nature  of  the  dealings  appears,  either  in  the  pleadings  or  at  the  trial, 
the  court,  of  its  own  motion,  will  dismiss  the  case.  Dunham  v.  Pres- 
hy,  120  Mass.  285  ;  Shortwell  v.  Ellis,  42  Miss.  439.  A  state  of  war 
may  also  incidentally  furnish  a  defense.  Thus,  it  has  been  held  that 
interest  does  not  run  while  the  collection  of  a  debt  is  suspended  by  a 
state  of  war.  Tloare  v.  Allen,  2  Dall  (Penn.),  102  ;  Bordley  v.  Eden^ 
3  Harr.  &  M.  (Md.)  167;  Brewer  v.  Rastie,  3  Call  (Va.),  22;  Mayer 
V.  Reed,  37  Ga.  482.  But  the  rule  is  not  applied  in  all  cases,  as  we 
shall  see  in  the  next  section.  An  imprisonment  of  a  debtor,  by  order 
of  a  military  officer,  at  a  time  when  only  a  provisional  government  ex- 
isted, had  the  same  effect  to  discharge  bail  from  liability,  for  not  sur- 
rendering his  principal,  as  if  made  on  a  regular  warrant  from  the  civil 
courts.  Belding  v.  State,  25  Ark.  315 ;  4  Am.  Rep.  26.  A  commis- 
sion merchant  is  relieved  of  his  obligation  to  account  for  goods  if  they 
are  taken  from  him  by  the  government.  Coleman  v.  Mollere,  22  La. 
Ann.  106.  So,  in  case  of  other  bailees.  Wilkinson  v.  Williams,  35  Tex. 
181.  An  alien  enemy  may  have  an  agent  here  to  collect  his  debts  and 
preserve  his  property,  and  a  payment  to  such  agent  is  a  good  discharge. 
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Hale  V.  Wall,  23  Gratt.  (Ya.)  42-1: ;  Sands  v.  iT.  Y.  Ins.  Co.,  59  Barb. 
556;  51  N.  Y.  (6  Sick.)  626.  It  is  no  objection  that  the  agent  may 
possibly  remit  the  money  to  liis  principal,  in  the  enemy's  country. 
If  he  should  do  so  the  offense  would  be  imputable  to  him  and  not 
to  the  person  paying  him  the  money.  Kershaw  v.  Kelsey^  100  Mass. 
573 ;  1  Am.  Rep.  142 ;  Conn.  v.  Penn.,  Pet.  C.  C.  496  ;  Ward  v. 
Smith,  7  Wall.  447 ;  Buchanan  v.  Curry,  19  Johns.  137.  In  an 
action  upon  a  promissory  note,  a  plea,  that  at  the  time  when  the  note 
•was  made,  the  plaintiff  was  a  citizen  of  Minnesota,  and  the  defendant 
a  citizen  of  Arkansas,  aiding  the  rebellion  and  the  public  enemies  of 
the  United  States,  is  a  good  defense  to  the  action.  Rice  v.  Shook,  27 
Ark.  137  ;  11  Am.  Rep.  783.  See  Woods  v.  Wilder,  43  N.  Y.  (4  Hand) 
164 ;  3  Am.  Rep.  684. 

§  5.  When  not  a  defense.  Where  an  agreement  does  not  involve  or 
contemplate  the  transmission  of  money  or  property  or  other  communi- 
cation between  the  hostile  territories  it  is  valid.  Leah  v.  Richmond 
Co.j  64  No.  Car.  132.  Thus,  a  lease  of  land  within  the  hostile  lines  was 
held  valid,  and  the  payment  of  the  rent  enforceable.  Kershaw  v.  Kelsey, 
100  Mass.  577;  1  Am.  Rep.  142.  Where  it  appears  that  there  was  no 
intention  to  violate  the  law,  but  rather  to  obey  it,  the  contract  was  held 
valid.  Shachlett  v.  Polk,  51  Miss.  378.  But  this  would  hardly  be  so  if 
the  manifest  effect  of  such  contract  was  to  aid  the  enemy.  The  rigidity 
of  rule  prohibiting  dealings  with  the  enemy  can  be  relaxed  by  the  sov- 
ereign, and  the  laws  of  war  so  far  suspended  as  to  permit  trade  with 
the  enemy.  Each  State  settles  its  own  policy  for  itself,  and  determines 
whether  its  true  interests  are  better  promoted  by  granting  or  withhold- 
ing licenses  to  trade  with  the  enemy.  If  so  licensed  the  trade  is  law- 
ful. Crawford  v.  Penn. ,  3  Wash.  484 ;  United  States  v.  Lane,  8 
Wall.  195.  The  illegality  of  the  original  contract  is  no  defense  to 
actions  to  enforce  subsequent  or  collateral  contracts  or  rights.  Thus, 
it  was  held,  that  an  agreement  by  the  consignee  of  goods,  illegally  im- 
ported from  the  enemy,  in  time  of  war,  to  pay  any  sum  for  which  the 
importer  might  become  liable,  if  the  goods  were  condemned,  was 
legal.  Armstrong  y.  Toler,  11  Wheat.  258.  The  courts  say:  "It 
cannot  be  questioned  that,  however  strongly  the  laws  may  denounce 
the  crime  of  importing  goods  from  the  enemy,  in  time  of  war,  the  act 
of  defending  a  prosecution  instituted  in  consequence  of  such  illegal 
importation,  is  perfectly  lawful.  Money  advanced  by  a  friend  in  such 
a  case  is  advanced  for  a  lawful  pui-pose,  and  a  promise  to  repay  it  is 
made  on  a  lawful  consideration.  The  criminal  importation  constitutes 
no  part  of  this  consideration."  A  war  stops  the  running  of  the  statute 
of  limitations  where  the  parties  are  on  opposite  sides  of  the  boundary 
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lines.  Hanger  v.  Ahhott,  6  Wall.  532.  The  time  within  which  a 
defendant  might  redeem  real  estate  from  a  levy  on  execution  does  not 
run  while  he  is  in  a  hostile  State.  Mixer  v.  Sibley,  53  111.  61.  The 
interest  on  debts  has  been  held  not  to  cease  if  the  creditor  resided 
here,  or  has  an  agent  here.  Conn.  v.  Penn.,  Pet.  C.  C.  496  ;  Ward  v. 
Smith,  7  Wall.  447  ;  Gates  v.  Union  Bank,  12  Heisk.  (Tenn.)  325. 
Thus,  where  the  holder  of  the  note  was  a  resident  of  Yirginia  and  the 
maker  a  resident  of  Iowa,  interest  was  allowed.  Griffith  v.  Lovell, 
26  Iowa,  226  ;  Thomas  v.  Hunter,  29  Md.  406  ;  Teatori  v.  Berney,  62 
111.  61.  The  rule  suspending  iuterest  only  applies  where  the  money 
is  to  be  paid  directly  to  a  belligerent.  Haggard  v.  Conkwright,  7  Bush 
(Ky.),  16  ;  3  Am.  Rep.  297.  Agency  is  usually  terminated  by  war,  so 
that  a  payment  to  an  attorney  at  law,  holding  a  claim  for  an  alien 
enemy,  is  no  discharge.  Blackwell  v.Willard,  65  No.  Car.  555  ;  6  Am. 
Rep.  749.  So  an  alien  enemy  cannot  execute  a  deed  by  his  attorney 
here.  Jailor  v.  United  States,  3  Ct.  of  CI.  25.  War  does  not  excuse 
the  performance  of  a  condition  precedent,  so  as  to  save  a  forf(;iture. 
O'Reily  V.  Mutual  Life  Ins.  Co.,  2  Abb.  Pr.  (N.  S.)  167.  But  in 
Mutual  Ins.  Co.  v.  Hilly ard,  37  Il^J".  J.  Law,  444,  it  was  held  that  it 
being  unlawful  to  remit  or  to  receive  an  insurance  premium  where 
the  insurer  and  the  insured  were  divided  by  war,  its  non-payment 
worked  no  forfeiture.  Where  the  contract  of  insurance  was  made 
'between  an  insurer  in  England  and  a  person  living  in  Yirginia,  it  was 
not  suspended  by  the  civil  war,  though  made  through  an  agent  in 
the  northern  States.  Eohinsoji  v.  International  Ass.  So.,  52  Barb.  450  ; 
42  jST.  Y.  (3  Hand)  54.  A  disability  to  sue,  in  consequence  of  war, 
did  not  suspend  a  condition  in  a  policy  of  insurance,  forbidding  a  suit 
upon  it  unless  begun  within  one  year  after  loss.  Pho&nix  Ins.  Co.  v. 
Underwood,  12  Heisk.  (Tenn.)  424;  Semmes  v.  City  Ins.  Co..,  6 
Blatchf.  445.  The  defendant  in  a  suit  cannot  set  up  that  he  is  an 
alien  enemy.  Dorsey  v.  Kyle,  30  Md.  512 ;  Mixer  v.  Sibley,  53 
111.  61  ;  Dorsey  v.  Thompson,  37  Md.  25.  A  new  promise  to  pay 
a  debt,  voidable  as  against  the  policy  of  war,  may  be  enforced,  if 
made  after  peace.  Ledoux  v.  Buhler,  21  La.  Ann.  130.  But  this 
would  not  apply  to  the  case  of  a  contract  intended  directly  to  aid 
the  enemy,  or  directly  in  violation  of  military  orders.  Dunham  v. 
Presby,  120  Mass.  285.  A  military  officer  cannot  make  any  aliena- 
tion of  public  land,  but  such  act  may  be  confirmed  by  the  legisla- 
ture. Friedman  v.  Goodwin,  MeAll.  142.  A  deed  made  by  a  citizen 
in  rebellion  is  valid,  except  as  against  the  government,  on  regular 
proceedings  for  forfeiture.  Galbraithy.  McFarland,  3  Coldw.  (Tenn.) 
267.     A  mortgage  sale  is  good  though  the  mortgagor  is  within  the 
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Confederate  lines,  and  so  unable  to  redeem.  De  Jarnette  v.  De  Giver- 
mile,  56  Mo.  440.  Knowledge  bj  the  seller  of  a  horse  that  it  was 
purchased  for  use  in  the  Confederate  service  will  not  vitiate  the  note 
given  for  the  purchase-price.  Tedder  v.  Odom,  2  Ileidk.  (Tenn.)  68  ; 
2  Am.  Rep.  25. 

§  6.  As  a  defease  for  torts.  An  act  which  is  a  tort  may  yet  not  create 
any  liability  on  the  jmrt  of  the  person  doing  the  same,  he  being  protected 
by  the  orders  of  his  superior.  Where  the  circumstances  are  such  as 
to  constitute  duress,  they  would  be  a  defense  without  regard  to  any  mili- 
tary relation  between  the  person  ordering  and  the  person  performing 
the  acts.  Weatherspoon  v.  Woodey^  5  Coldw.  (Tenn.)  149.  See  Duress. 
Where  that  relation  does  not  exist,  the  subordinate  officer  or  soldier  is 
protected  in  any  acts  ordered  by  his  superior  which  are  within  his  appar- 
ent lawful  authority.  Rittledge  v.  Fogg,  3  Coldw.  (Tenn.)  554  ;  Broad- 
way v.  Bhem,  71  No.  Car.  195.  If  it  ought  to  be  apparent  to  any  per- 
son of  common  sense  that  the  order  is  illegal,  it  is  no  protection. 
Id.;  Mitchell  v.  Harmony,  13  How.  (IT.  S.)  115.  In  Sellards  v.  Zo?nes, 
5  Bush  (Ky.),  90,  it  was  held  that  the  order  of  a  superior  officer 
directing  the  impressment  of  property  was  no  justification  un- 
less it  was  also  shown  that  there  was  an  apparent  and  instant  emer- 
gency leaving  no  legal  and  available  alternative.  He  can  only 
justify  the  acts  required  by  his  orders.  Thus  one  who  arrests  desert 
ers  cannot  seize  and  carry  away  their  property.  Clark  v.  Cumins, 
47  111.  372.  See  Allen  v.  Colby,  47  N.  H.  544.  If  a  court-martial 
proceed  in  a  case  where  it  clearly  has  no  jurisdiction,  tlie  officers  who 
execute  its  sentence  are  liable  as  trespassers.  Wise  v.  Withers,  3  Cranch- 
331 ;  Smith  v.  Shaw,  12  Johns.  257.  Neither  the  right  of  imprison- 
ment nor  to  exact  contributions  belongs  to  petty  officers,  but  the  orders, 
must  come  from  the  commander  of  a  district  post  or  army.  Lewis  v. 
3fcGui?'e,  3  Bush  (Ky.),  202.  A  county  provost  marslial  who,  under 
orders  from  a  district  marshal,  carries  away  pro]")erty,  is  liable  for  the 
act  unless  an  emergency  sufficient  to  justify  it  is  shown.  Jones  v.  Com- 
monwealth,  1  Bush  (Ky.),  34.  An  officer  who  orders  an  arrest  is 
liable  for  oppression  or  undue  harshness  on  the  part  of  his  subordinate 
through  his  neglect  to  properly  overlook  him.  McCall  v.  McDowell, 
1  Abb.  (U.  S.)  212.  That  property  was  illegally  sent  across  tlie  lines 
is  no  justification  to  an  individual  who  takes  it.  Charles  v.  McCurve^ 
57  Mo.  166. 
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CHAPTER  XLIII. 

MERGER  AND  HIGHER  SECURITY. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  In  many  cases  a  person  may 
acquire  an  election  as  to  the  manner  in  which  he  may  claim  a  debt, 
or  as  to  the  title  by  which  he  may  hold  an  estate,  or  the  law  may  allow 
him  to  hold  two  titles,  or  two  forms  of  debt  at  once.  But  in  the  absence 
of  any  evidence  to  the  contrary,  the  law  presumes  that  he  desires  to 
hold  only  the  higher  form  of  security,  or  title,  and  all  lesser  titles  or 
forms  of  security  disappear  in  that,  and  are  said  to  be  merged  or  sunk 
in  it.  Where  a  new  contract  is  made  between  the  parties,  which  covers 
the  same  ground  as  a  previous  contract,  it  is  presumed  that  the  parties 
intend  that  a  first  contract  shall  no  longer  exist,  and  the  same  is  the 
rule  where  an  oral  contract  is  reduced  to  writing,  or  a  deed  takes  the 
place  of  a  written  contract.  There  arise  then  two  questions,  under 
what  circumstances  does  the  question  of  merger  arise,  and  according  to 
what  principles  is  it  applied.  The  instances  given  in  the  following  sec- 
tions will  illustrate  the  first  question.  The  second  question  is  deter- 
mined by  the  interest  and  intention  of  the  parties  and  the  substantial 
justice  of  the  case.  The  interest  and  intention  of  the  parties  is  in 
many  cases  determined  as  a  presumption  of  law.  Thus  where  an  oral 
contract  is  put  in  writing,  the  presumption  is  conclusive  that  it  is  in- 
tended to  extinguisli  the  oral  contract.  In  other  cases  it  may  be  for 
the  jury.  But  where  there  are  no  explanatory  facts,  the  court  will 
determine  the  question.  Thus  where  the  rights  of  third  parties  have 
intervened  between  the  first  contract  or  title  and  the  second,  the  courts 
will  not  presume  an  intent  to  merge.  Where  a  mortgagee  buys  the 
equity  of  redemption  he  will  still  hold  his  rights  as  mortgagee  as  against 
any  second  mortgagee  or  attaching  creditor.  In  States  where  the  sep- 
aration between  common  law  and  equity  still  exists,  a  merger  will  take 
place  in  many  instances  at  law  where  equity  will  treat  the  rights  as  still 
independently  existing.     Thus  besides  the  familiar  cases  of  legal  and 
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equitable  titles,  in  the  ease  of  the  merger  of  a  note  in  a  judgment, 
equity  will  still  recognize  the  relation  of  principal  and  surety  as  exist- 
ing between  the  judgment  debtors,  although  that  relation  is  merged 
at  law.  A  distinction  is  also  made  to  turn  upon  the  manner  in  which 
the  two  rights  became  united.  If  it  happened  by  act  of  the  law  as  by 
descent  without  any  intent  or  act  of  the  parties,  the  presumption  of 
merger  is  much  less  strong  than  if  it  is  accomplished  by  a  contract,  for 
the  maxim  that  a  person  must  be  presumed  to  intend  the  natural  con- 
sequences of  his  acts  comes  in.  The  change  in  the  legal  relation  of 
the  parties  caused  by  the  merger  is  of  course  a  defense  to  any  action 
or  claim  founded  on  the  contract  or  title  which  has  been  extinguished. 
On  the  other  hand,  if  no  merger  has  taken  place,  the  first  contract  will 
still  be  a  sufficient  protection  and  defense  for  acts  done  under  it,  and 
may  be  enforced  between  the  parties. 

§  2.  What  is  a  good  defense.  Any  rights  which  depend  for  their 
support  on  the  estate  or  right  merged  will  fail  with  it.  Thus  where 
a  mortgage  has  come  into  the  possession  of  the  holder  of  the  equity  of 
redemption  and  so  has  merged,  the  owner  of  the  land  can  resist  any 
attempt  on  the  part  of  a  subsequent  assignee  of  such  mortgage  to  en- 
force it.  So  where  rents  are  pledged  to  a  sm-ety  and  he  afterward  buys 
the  land,  there  is  a  merger  and  the  rents  cannot  be  revived  and  en- 
forced for  the  benefit  of  the  grantor.  Ro/nikin  v.  Wilsey,  17  Iowa, 
4:63.  Where  land  was  at  different  tunes  mortgaged  to  secure  two  notes, 
and  was  afterward  sold  on  decree  to  satisfy  the  first  note,  and  pm-- 
chased  by  an  assignee  of  a  mortgage  expressly  made  subject  to  the 
second  note,  there  is  a  merger  and  he  cannot  collect  the  second  note  of 
the  mortgagor.  Weiner  v.  jBeints,  IT  111.  259.  Where  the  holder  of 
a  first  and  second  mortgage  foreclosed  the  second,  the  first  is  merged  and 
satisfied,  and  the  mortgagor  is  no  longer  liable  on  the  note.  Bassett  v. 
Mason,  18  Conn.  131.  A  debt  secured  by  mortgage  on  chattels  cannot  be 
enforced  after  a  suit,  judgment  and  levy  on  the  mortgaged  property, 
Butler  V.  Miller,  1  Den.  407.  The  purchase  of  the  equity  of  redemp- 
tion at  a  sheriff's  sale  by  the  mortgagee  extinguishes  the  mortgage 
debt  to  the  extent  of  the  value  of  the  premises  after  deducting  the  sum 
paid  for  such  equity.  Murj)liy  v.  Elliott,  6  Blackf.  (Ind.)  182.  A 
foreclosure  of  the  mortgage  pays  the  mortgage  notes  at  least  to  the 
value  of  the  estate.  Hurd\.  Coleman,  42  Me.  182.  Where  a  guard- 
ian leased  land  of  his  ward  and  before  the  first  installment  of  rent  be- 
came due,  the  ward  having  come  of  age,  conveyed  the  land  to  the  ten- 
ants, the  two  estates  merge  and  the  tenant  cannot  be  compelled  to  pay 
any  rent.  Mixon  v.  Coffield,  2  Ired.  (No.  Car.)  301.  Where  premises 
were  conveyed  by  the  mortgagor  to  the  mortgagee,  but  the  conveyance 
Vol.  VII.— 41 


322  MERGER  AND  HIGHER  SECURITY. 

was  voidable  as  in  fraud  of  creditors  and  was  set  aside,  there  is  no 
merger  and  the  mortgagee  may  defend  any  rights  acquired  under  the 
mortgage.  Ladd  v.  Wiggin,  35  N.  H.  421.  So  if  the  title  of  a  pur- 
chaser of  land  failed,  he  can  still  claim  a  ground  rent  which  he  owned 
before  the  purchase.  Wilson  v.  Gihhs,  28  Penn.  St.  151.  Where  a 
vendee  of  land  took  an  assignment  of  a  judgment  affecting  the  prop- 
erty, he  stands  on  his  rights  as  vendee,  as  to  third  persons,  and  the  rights 
merge.  Strout  v.  Natomob  Co.,  9  Cal.  78.  In  cases  of  contracts  the 
rights  of  the  parties  may  be  altered  by  a  merger  in  higher  security. 
Van  Vliet  v.  Jones,  1  Spencer  (IST.  J.),  340  ;  Gardner  v.  Hast,  2  Rich. 
(So,  Car.)  601 ;  Vaughn  v.  Lynn,  9  Mo.  770.  Thus,  articles  of  agree- 
ment for  the  purchase  of  land  are  merged  in  the  deed  and  will  no  longer 
support  an  action.  Haggerty  v.  Fagan,  2  Pen.  &  W.  533 ;  Cronister 
V.  Cronister,  1  "W.  &  S.  (Penn.)  442.  It  makes  no  difference  that  the 
contract  has  been  partly  executed.  Worthington  v.  Bullitt,  6  Md. 
172.  Thus  a  parol  agreement  by  a  vendor  to  procure  an  outstanding 
title  is  merged  in  the  covenants  in  the  deed,  when  given.  Coleman  v. 
Hart,  25  Ind.  256.  So  where  at  a  sale  of  personal  property  a  bill  of 
sale  is  given,  evidence  that  at  the  time  the  seller  agreed  to  take  them 
back  is  inadmissible.  Fales  v.  McKeon,  2  Hilt.  53.  Collateral  parol  prom- 
ises made  at  the  time  of  executing  a  deed  are  merged  in  the  warranty. 
Share  v.  Anderson,  7  S.  &  R.  (Penn.)  43.  A  former  contract  is 
merged  in  a  new  one  of  the  same  extent  and  higher  in  its  nature  and 
also  in  one  of  less  extent  so  far  as  it  does  extend,  unless  it  is  proved 
that  such  was  not  the  intention.  Smith  v.  Highee,  12  Vt.  113  ;  David- 
son V.  Kelly,  1  Md.  492 ;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  (4  C.  E. 
Green)  281. 

A  bond  given  for  a  simple  contract  debt  by  one  of  the  parties  to  it 
extinguishes  it  and  releases  the  others.  Settle  v,  Davidson,  7  Mo.  604. 
Accepting  a  bond  from  one  partner,  on  obtaining  a  judgment  against 
him  for  a  firm  debt,  extinguishes  the  claim  against  the  firm,  though 
the  other  partner  is  dormant.  Anderson  v.  Lean,  1  "W".  &  S.  334.  So  a 
bond  given  by  one  in  whose  name  the  business  is  carried  on  extinguishes 
the  liability  of  a  dormant  partner.  Ward  y.  Motter,  2  Robinson 
(Ya.),  536.  A  bond  from  one  co-tenant  for  the  whole  rent  discharges 
the  other  tenants  from  liability.  Howell  v.  Wehh,  2  Pike  (Ark.),  360. 
The  acceptance  of  the  personal  bond  of  an  executor  by  a  legatee  ex- 
tinguishes the  legacy.  Stewards  Aj>peal,  3  "W.  &  S.  (Penn.)  476.  To 
create  a  merger  the  higher  security  must  be  taken  in  satisfaction  and 
not  as  collateral.  Stamper  v.  Johnso7i,  3  Tex.  1.  Tlie  contracts  must  be 
co-extensive  and  between  the  same  parties.  Boater  v.  Mayor,  19  C. 
B.  (N.  S.)  76.     A  verbal  agreement  is  merged  in  a  written  one  on 
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the  same  subject.  Stine  v.  SJierTc,  1  "W.  &  S.  (Penn.y  195.  Thus  where 
two  persons  join  in  signing  a  note,  the  note  becomes  the  evidence  of 
the  contract  and  is  a  merger  of  a  previous  agreement  for  a  loan  to  one». 
Miller  v.  Miller,  4  Penn.  St.  317.  A  bank  check  is  a  written  contract, 
and  all  negotiations  between  the  drawer  and  the  drawee  with  respect 
to  the  liabilities  of  the  parties  thereto  are  deemed  to  be  merged  in  the 
check.  American  Emigrant  Co.  v.  Clark,  47  Iowa,  671.  Conversations 
and  stipulations  had  before  and  at  the  time  are  merged  in  the  writing. 
Rogers  v.  Atkinson,  1  Kelly  (Ga.),  12.  Where  the  note  of  one  partner 
is  taken  for  a  firm  debt,  merger  is  a  question  of  intention.  Davis  v. 
Desauque,  5  Whart.  (Penn.)  530.  Where  a  debt  due  to  a  firm  has  been 
assigned  to  one  partner  a  note  to  him  extinguishes  the  debt.  Lamkin  v. 
PhilUl^s,  9  Port.  (Ala.)  98.  Where  a  new  note  is  discounted  and  the 
proceeds  used  to  take  up  the  old  one,  it  is  extinguished  though  the  in- 
dorser  on  the  new  note  expressly  stipulated  that  it  should  remain  in  force. 
Hill  V.  Bostick,  10  Yerg.  (Tenn.)  410.  A  novation  extinguishes  the  old 
contract.  Heaton  v.  Aoigier,  7  N.  H.  397.  The  note  of  a  third  per- 
son and  the  residue  in  cash  received  by  the  creditor  satisfies  the  debt. 
Frisbie  v.  Lamed,  21  Wend.  450.  If  a  subsequent  contract  includes 
and  goes  beyond  the  terms  of  the  first,  the  first  is  superseded.  Munford 
V.  Wilson,  Ih  1^0.  540.  A  letter  written  during  negotiations  is  merged 
in  a  charter-party  subsequently  executed.  Renard  v.  Sampson,  12  N. 
Y.  (2  Kern.)  561.  A  prior  contract  is  merged  in  a  later  one  on  the 
same  subject  for  the  latter  as  the  last  act  of  the  parties  must  be  pre- 
sumed to  contain  and  express  their  true  meaning  and  intention.  Stow 
V.  Russell,  36  111.  18.  A  judgment  merges  a  previous  contract.  Cur- 
tis V.  Vermont  Central  Railroad,  23  Yt.  614 ;  West  Feliciana 
Railroad  v.  Thornton,  12  La.  Ann.  736.  A  judgment  on  a  note  given, 
by  one  partner  merges  the  original  debt.  McMaster  v.  Yernon,  3 
Duer,  249  ;  Frishie  v.  Lamed,  21  Wend.  450 ;  Nichols  v.  Burton,  5 
Bush  (Ky.),  320.  A  judgment  against  the  ostensible  partner  merges 
any  claim  against  a  dormant  partner.  Moale  v.  Ilollins,  11  Gill  &  J. 
(Md.)  11.  A  judgment  against  one  on  a  joint  contract  merges  the 
contract  and  releases  the  others.  Woodworth  v.  Sjyaffords,  2  McL. 
(U.  S.)  168 ;  Nicklaus  v.  Roach,  3  Ind.  78 ;  Bonested  v.  Todd,  9 
Mich.  371 ;  Archer  v.  ILeiman,  21  Ind.  29.  In  some  States  it  is  held 
that  a  judgment  on  a  note  against  a  principal  and  surety  merges  the 
note  and  excludes  at  law  any  defense  arising  out  of  that  relation. 
Marshall  v.  Aiken,  25  Yt.  328 ;  Contra :  Rice  v.  Morton,  19  Mo- 
263.  See  Principal  and  Suretg.  The  merger  of  a  debt  in  a  judg- 
ment merges  all  its  peculiar  qualities.  Temple  v.  Scott,  3  Minn.  419. 
A  new   iudsment  recovered  on  an  old   one  mersres  it  and  lets  in  all 
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subsequent  rights.  Denegre  v.  Haun^  13  Iowa,  240.  Where  there 
are  suits  on  the  same  subject  in  different  States  judgment  in  one  mer- 
ges the  contract  and  becomes  a  defense  to  the  other.  Barnes  v.  Gihhs, 
31.  N.  J.  Law  (2  Yroom),  317.  Where  there  is  an  election  between  two 
who  are  liable  on  the  same  debt,  a  judgment  against  one  discharges 
the  other.  Gray  v.  Palmer,  2  Rob.  (N.  Y.)  500.  An  award  merges 
the  original  demand.      Yarney  v.  Brewster,  14  N.  H.  49. 

§  3.  What  is  uot  a  defense.  The  rule  has  always  prevailed  in 
equity,  and  generally  at  common  law,  that  a  merger  of  titles  will  not 
take  place  if  it  is  against  either  the  intent  or  the  interest  of  the  parties 
or  against  substantial  justice.  Edgerton  v.  Young,  43  111.  464 ;  Lyon 
V.  Mcllvaine,  24  Iowa,  9 ;  Finch  v.  Houghton,  19  Wis.  149 ;  Duncan 
V.  Smith,  31  N.  J.  Law  (2  Yroom),  325.  The  intention  of  the  parties  is 
the  controlling  consideration  where  it  has  been  made  known  or  can  be 
inferred  from  their  acts  or  conduct.  Cani])beU  v.  Carter,  14  111.  286. 
The  union  of  the  legal  and  the  equitable  title  in  land  mortgaged  will 
not  be  a  merger  which  will  prevent  the  mortgagee  from  maintaining 
ejectment  on  the  mortgage  against  the  mortgagor.  Den  v.  Yan  Ness^ 
5  Halst.  (In  .  J.)  102.  The  question  in  some  cases  depends  upon  the 
state  of  the  record.  If  at  the  time  of  a  deed  to  a  mortgagee  from  the 
owner  of  the  equity  the  mortgagee  had  sold  the  note  to  a  third  person, 
even  a  purchaser  from  the  mortgagee  is  bound  to  know  that  there  has 
been  no  merger.  Edgerton  v.  Lyon,  43  111.  464.  But  in  McQuiggY. 
Morton,  39  Penn.  St.  31,  it  is  said  that  if  the  conveyances  of  which  a 
purchaser  is  bound  to  take  notice  do  not  show  a  merger  there  is  none 
as  to  him.  A  simple  contract  debt  of  three  is  not  merged  in  a  mort- 
gage given  by  two  of  them  and  the  third  is  not  discharged.  Sharps  v. 
Gihhs,  16  C.  B.  (N.  S.)  527.  A  simple  contract  debt  due  from  a  part- 
nership is  not  merged  in  a  higher  seciu-ity  given  by  one  partner.  Nich-. 
olson  V.  Leavitt,  4  Sandf.  252 ;  Fleming  v.  Lawhorn,  Dud.  (So.  Car.) 
360;  Bond  v.  Aithen,  6  W.  &  S.  (Penn.)  165.  A  sealed  note,  given  by 
one  partner  in  the  firm  name  without  authority,  does  not  merge  the  debt. 
Brozeex.  Poyntz,  3  B.  Monr.  (Ky.)  178  ;  ILortmi  v.  Child,  4  Dew.  (No. 
Car.)  460.  A  note  given  by  a  surviving  partner  does  not  merge  the 
firm  debt.  Mehane  v.  Sjpencer,  6  Ired.  (No.  Car.)  L.  423.  Where  A  and 
B  as  a  firm  owed  C  and,  on  dissolution,  B  agi'eed  to  pay  the  debts,  and 
he  afterward  formed  a  new  partnership  with  C,  this  does  not  extinguish 
the  debt.  Mitchell  v.  Dolson,  7  Ired.  (No.  Car.)  Eq.  34.  A  bond  given 
by  one  of  several  joint  debtors  does  not  merge  the  debt  unless  given  at 
the  same  time  or  accepted  in  discharge.  Maddin  v.  Edmondson,  10  Mo. 
643.  A  bond  with  sureties  given  by  an  indorser  to  a  bank,  where  he 
has  discounted  the  note,  does  not  merge  it.     Taylor  v.  Bank  of  Alex- 
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andria,  5  Leigh  (Ya.),  471.  A  provision  in  an  agreement  of  sale  that 
the  vendor  shall  satisfy  a  mortgage,  is  not  merged  in  the  deed.  Ben- 
nett V.  Abrmns,  41  Barb.  619 ;  Selden  v.  Williams,  9  Watts  (Penn.),  9. 
See  cases  to  the  contrary  in  §  2,  ante,  p.  321.  Where  the  agreement  con- 
tains separate  provisions,  a  deed  in  execution  of  part  does  not  merge  the 
rest.  Witheck  v.  Waine,  16  N.  Y.  532  ;  Baughtry  v.  Boothe,  4  Jones 
(No.  Car.)  L.  87.  A  guaranty  of  title  is  not  merged  in  a  subsequent 
conveyance  which  contains  only  a  special  warranty.  Drinlcer  v.  Byers, 
2  Penr.  &  W.  528.  A  warranty  of  soundness,  given  long  after  the  sale 
and  after  a  breach  of  a  parol  warranty,  does  not  take  away  the  right  of 
action  for  such  breach.  Cameron  y.  Ottinger,  1  Head(Tenn.),  27.  Where 
the  higher  security  is  given  by  different  parties,  or  is  for  a  different  sum, 
the  presumption  is  that  no  merger  is  intended.  Jones  v.  Johnson,  3 
W.  &  S.  (Penn.)  276.  An  agreement  under  seal  does  not  merge  the 
debt  if  it  is  given  and  accepted  as  collateral  only.  Charles  v.  Scott,  1 
S.  &  !l^.  (Penn.)  294.  One  simjile  contract  does  not  ordinarily  merge 
another.  Wylly  v.  Collins,  9  Ga.  223.  Acceptance  of  security  of 
equal  degree  does  not  merge  the  debt,  unless  it  is  received  in  satisfac- 
tion, and  this  question  is  ordinarily  for  the  jury  ( Yates  v.  Donaldson, 
5  Md.  389),  and  a  merger  will  not  be  implied  merely  from  the  accept- 
ance of  new  security  offered  by  the  other  side.  Potter  v.  McCoy,  26 
Penn.  St.  458.  A  subsequent  parol  contract  on  no  new  consideration 
is  no  discharge  of  a  previous  written  one,  unless  the  former  has  been 
executed.  Eunt  v.  Barfield,  19  Ala.  117 ;  Coe  v.  Holly,  72  N".  Y. 
(27  Sick.)  141.  Where  the  particulars  of  a  settlement  are  committed 
to  writing,  it  does  not  extinguish  a  bond  given  as  part  of  the  settlement. 
Ely  V.  Ely^  5  Penn.  St.  435.  A  note  does  not  merge  the  debt  unless 
80  agreed,  and  does  destroy  a  mechanic's  lien,  even  if  he  has  transferred 
the  note.  Steamboat  Charlotte  v.  Eingsland,  9  Mo.  67.  A  written 
instrument  merely  recognizing  a  debt,  providing  the  manner  of  its  pay- 
ment and  adjusting  the  balance,  is  not  a  merger  of  the  debt.  Smith  v. 
Morrison,  3  A.  K.  Marsh.  (Ky.)  81.  A  merger  extends  only  to  that  pai-t 
of  the  accounts  of  the  parties  which  is  settled  by  them.  Id.  While,  as  a 
usual  rule,  a  debt  from  one  appointed  executor  to  the  estate  is  merged, 
this  will  not  be  so  if  a  contrary  intent  appears.  Finch  v.  Houghton, 
19  Wis.  149. 

A  judgment  on  a  note  secured  by  a  trust  deed  of  land  does  not  oper- 
ate as  a  release  of  the  security,  nor  prevent  a  sale  of  the  land  to  satisfy 
the  judgment.  Hamiltoii  v.  Quimly,  46  111.  90.  A  judgment  on  a 
note,  signed  by  a  firm  and  by  an  individual,  against  the  individual, 
does  not  bar  a  suit  against  the  firm.  Gilman  v.  Foote,  22  Iowa,  560  ; 
Hawks  V,  Hinchliff,  17  Barb.  492.     So,  a  judgment  against  two  of 
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three  joint  debtors  does  not  bar  a  suit  against  the  third.  PMlli/ps  v. 
Fitzjpatrick^  34  Mo.  276.  If  the  contract  is  joint  and  several,  this  is 
uniformly  so  held.  Harlan  v.  Berry ^  4  Green  (Iowa),  212  ;  Reed  v. 
Girty,  6  Bosw.  567 ;  Sawyer  v.  White,  19  Yt.  40 ;  Bangs  v.  St/rong,  4 
Comst.  (N.  Y.)  315.  A  second  judgment  for  alimony  upon  a  second 
divorce  of  parties,  who  have  remarried  after  the  first,  does  not  merge 
the  first  judgment.  Brenner  v.  Brenner,  48  Ind.  262.  But  would 
not  the  remarriage  itself  terminate  or  suspend  such  right  to  alimony  ? 
Contrary  to  the  cases  cited  in  §  2,  ante,  p.  321,  it  has  been  held  that 
judgment  on  a  note,  signed  by  a  principal  and  surety,  does  not  merge 
that  relation  {Rice  v.  Morton,  19  Mo.  263),  and  that  if  the  surety  pays 
the  judgment  and  takes  back  the  note,  he  may  transfer  it  to  another. 
Kelsey  v.  Bradbury,  21  Barb.  531.  A  fine  imposed  upon  a  sheriff  for 
neglect  to  enforce  a  judgment  does  not  operate  ^er  se  to  extinguish 
the  debt,  although  it  is  paid  to  the  creditor.  Carpenter  v.  Stilwell,  12 
Barb.  128.  A  judgment  confessed  by  a  third  person  on  a  simple  contract 
debt  is  no  merger  (  Wolf  v.  Wyeth,  11  S.  &  R.  149),  nor  is  a  judgment 
on  notes  or  securities,  held  as  collateral,  a  merger  of  the  principal  debt. 
Hawks  V.  Hinchliff,  17  Barb.  492;  Brake  v.  Mitchell,  3  East,  251. 

§  4.  How  interposed.  If  the  suit  is  brought  upon  a  contract  which 
has  been  merged  in  some  other  security  or  in  a  judgment,  the  answer 
should  set  out  the  facts.  As  the  contract  once  existed,  and  has  since 
ceased  to  be  in  force,  a  general  denial  will  not  be  sufficient,  but  the 
answer  must  be  in  confession  and  avoidance,  unless  the  case  took  such 
a  form  that  the  defendant  could  invoke  the  rules  as  to  secondary  evi- 
dence and  thus  prevent  the  plaintiff  from  proving  any  case.  If  the 
question  arises  out  of  court  upon  some  attempt  to  enforce  rights  grow- 
ing out  of  the  merged  contract,  it  may  be  treated  as  a  nullity,  or  in  a 
proper  case  the  aid  of  a  court  of  equity  may  be  invoked  to  enjoin  the 
assertion  of  rights  under  it.  Thus  if  one  claiming  to  be  the  holder  of 
a  mortgage  which  had  in  reality  been  merged  should  attempt  to  fore- 
close it,  the  owner  of  the  land  might  treat  the  proceedings  as  a  nulhty, 
and  protect  himself  against  them  as  he  would  against  any  other  un- 
founded claim,  or  he  might  ask  a  court  of  equity  to  interfere  and  pro- 
tect him  from  the  cloud  on  his  title. 
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CHAPTER  XLIV. 

MISTAKE. 
AKTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  In  general.  Courts  of  equity  will  relieve  against  a 
mistake  where  it  is  clearly  proved,  whether  it  be  at  the  instance  of  a 
complainant  or  a  defendant.  Hendrickmn  v.  Imns,  Saxton,  562 ;  Schet- 
tiger  v.  Hopple^  3  Grant  (Penn.),  54;  Dismukes  v.  T^r^y,  Walker  (Miss.), 
197.  It  will  reform  an  instrument  which,  by  reason  of  a  mistake,  fails 
to  execute  the  intention  of  the  parties,  as  well  upon  an  equitable  de- 
fense set  up  in  an  answer,  as  in  a  suit  brought  directly  for  that  pur- 
pose. Hooh  V.  Craighead,  32  Mo.  405  ;  Smith  v.  Allen,  Saxton,  43  ; 
Gillespie  v.  Moon,  2  Johns.  Ch.  585.  But  a  party  praying  for  the  cor- 
rection of  a  mistake,  must  offer  to  do  all  in  his  power  to  correct  it. 
Boyce  v.  Watson,  20  Ga.  517.  And  see  Grymes  v,  Sanders,  93  U.  S. 
(3  Otto)  55.  Moreover,  he  must,  upon  the  discovery  of  the  mistake, 
at  once  announce  his  purpose  to  rescind,  and  adhere  to  it.  If  he  be  silent 
and  continue  to  treat  the  property  as  his  own,  he  will  be  held  to  have 
waived  the  objection,  and  will  be  as  conclusively  bound  by  the  con- 
tract as  if  the  mistake  or  fraud  had  not  occurred.  Id.  And  see  Thomas 
V.  Bartow,  48  N.  Y.  (3  Sick.)  193. 

It  is  a  well-established  rule  in  all  cases,  when  a  writing  is  sought  to 
be  reformed,  that  the  evidence  of  the  mistake  shall  be  clear  and  satis- 
factory, leaving  but  little,  if  any  doubt  of  the  mistake.  Miner  v.  Hess^ 
47  111.  170 ;  Burgin  v.  Giherson,  26  N.  J.  Eq.  72 ;  Heavenridge  v. 
Mondy,  49  Ind.  434 ;  State  of  Missouri  v.  Frank,  51  Mo.  98. 

Parties  to  an  agreement  may  be  mistaken  as  to  some  material  fact 
connected  therewith,  which  formed  the  consideration  or  inducement, 
on  the  one  side  or  the  other ;  or  they  may  simply  make  a  mistake  in 
reducing  their  agreement  to  writing.  In  the  former  case  before  the 
agreement  can  be  reformed  it  must  be  shown  that  the  mistake  is  one 
of  fact,  and  mutual,  in  the  latter  case  it  may  be  a  mistake  of  the  drafts- 
man, or  of  one  party  only,  and  it  may  be  a  mistake  of  law  or  of  fact. 
Equity  interferes,  in  such  a  case,  to  compel  the  parties  to  execute  the 


328  MISTAKE. 

agreement  which  they  have  actually  made.  Pitcher  v.  Hennessey,  48  N. 
Y.  (3  Sick.)  415.  And  see  Van  Donge  v.  Van  Donge,  23  Mich.  321 ; 
Robertson  v.  Walker,  51  Ala.  484. 

As  a  general  rule,  a  court  of  equity  will  only  interfere  to  correct  a 
mistake  in  a  written  instrument,  when  it  has  been  mutual,  and  does 
not  embody  the  terms,  as  fully  understood  by  both  parties.  But  this 
rule  does  not  prevail,  either  where  the  party  against  whom  the  relief  is 
sought  has  acted  in  bad  faith  or  disingenuously,  with  full  apprehen- 
sion that  the  instrument  did  not  express  what  the  other  party  desired 
or  intended,  or  whei'e  confidence  was  reposed  in  him,  and  he  was  in- 
trusted with,  and  assumed  the  preparation  of  the  instrument,  but  has, 
in  its  preparation,  either  willfully  or  negligently  omitted  what  had 
been  clearly  stated  to  him  as  the  intention  of  the  other  party,  who, 
relying  on  its  correctness,  and  without  particular  examination  of  the 
document  so  prepared,  incautiously  assents  to  it,  under  the  supposition 
that  it  conforms  to  the  verbal  terms  of  the  negotiation,  as  previously 
agreed  upon.  Brioso  v.  Pacific  M^dual  Ins.  Co.,  4  Daly  (X.  Y.),  246. 
And  see  Hardigree  v.  Mitchum,  51  Ala.  151 ;  Thurmond  v.  Clark, 
4:1  Ga.  500.  Although  relief  from  the  consequences  of  an  agreement 
formed  upon  a  misapprehension  of  the  law  will  not,  for  that  reason, 
alone,  be  granted,  3'et,  if  a  deed  or  instrument  is  executed  to  carry  out 
an  agreement,  and,  by  reason  of  misapprehension  of  its  legal  effect, 
fails  to  effectuate  or  to  conform  to  the  agreement,  a  court  of  equity 
will  relieve.  Sparks  v.  Pittman,  51  Miss.  511.  And  see  Pitcher  v. 
Hennessey,  48  N.  Y.  (3  Sick.)  415  ;  O'Donnell  v.  Harmon,  3  Daly  (N. 
Y.),  424.  Relief  will  not  be  afforded  in  equity  on  the  ground  of  mis- 
take, where  the  liability  is  the  result  of  pure  carelessness.  Voorhis  v. 
Murphy,  26  N.  J.  Eq.  434. 

If  one  of  the  parties  to  a  deed,  intended  and  understood,  by  both,  to 
conform  to  a  previous  contract,  but  which  fails  so  to  do,  delays, 
honestly  and  reasonably  relying  upon  their  original  construction  of  the 
deed,  to  bring  suit  to  reform  it,  for  several  years  after  notice  that  the 
other  party  denies  that  construction,  the  delay  is  not  imputable  as 
laches,  in  defense  against  the  suit.  Stockhridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290.  See,  too,  Monroe  v.  Skelion,  36  Ind.  302  ; 
Kearney  v.  Sascer,  37  Md.  264. 

An  erroneous  opinion,  common  to  both  parties,  as  to  the  value  of  a 
partnership  interest,  is  not  such  a  mistake  of  fact  as  will  warrant  a  rescis- 
sion in  equity,  of  the  sale  of  such  interest.  Dortic  v.  Dugas,  55  Ga. 
484 ;  Ludington  v.  Ford,  33  Mich.  123. 

See  ante,  pp.  135-207,  Vol.  3,  chap.  61  —  "  Equity,"  and  "  Eeforma- 
tion  of  Instruments,"  ante,  pp.  437-453,  Vol.  5,  chap.  116. 
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§  2.  When  a  defense.  If  an  agreement  for  the  sale  of  land,  by- 
mistake,  is  not  in  accordance  with  the  intention  of  the  parties,  a  court 
of  equity  will  not,  by  the  aid  of  parol  evidence,  reform  the  agreement, 
and  then  decree  the  execution  of  it  as  reformed.  But  where  the  mis- 
take is  set  up  by  way  of  defense  against  a  claim  for  the  specific  execu- 
tior  of  the  agreement,  parol  evidence  is  admissible  to  establish  such 
defense.  Osboni  v.  Phel^ys,  19  Conn.  63.  Greater  latitude  will  be 
allowed  the  defendant  in  resisting  a  bill  for  a  specific  performance  of  a 
contract,  than  to  the  plaintiff  in  making  out  his  case.  Id. ;  Casey 
V.  Holmes,  10  Ala.  776 ;  ante,  Yol.  5,  p.  822.  On  such  bill  the 
defendant  may  generally  show,  in  defense,  that  the  written  contract 
does  not  state  correctly  the  agreement  of  the  parties,  by  reason  of 
some  omission,  insertion  or  variation,  through  mistake,  surprise  or 
fraud.  CUnan  v.  Cooke,  1  Sch.  &  Lef .  38  ;  Iloneymam,  v.  Marrijatt, 
6  H.  L.  Cas.  Ill ;  Lee  v.  Kirhy,  104  Mass.  427.  But  a  mistake  of  law 
cannot  be  set  up  as  a  ground  for  resisting  specific  performance.  Mar- 
shall V.  Collett,  1  Y.  &  Coll.  (Exch.)  232 ;  Cooper  v.  Phibbs,  L.  K.,  2 
E.  &  Ir.  App.  149,  170 ;  Midland  Great  Western  Railway  of  Ire- 
land Co.  V.  Johnson,  4  Jur.  (N.  S.)  643;  6  H.  L.  Cas.  798.  But 
where  the  heir-at-law  of  a  shareholder  in  a  company,  the  shares  in 
which  were  personal  estate,  being  ignorant  of  that  circumstance,  and 
supposing  himself  to  be  liable  in  respect  of  the  ancestor's  shares,  exe- 
cuted a  deed  of  indemnity  to  the  trustees  of  the  company,  it  was  held 
that  he  was  entitled,  in  equity,  to  have  his  execution  of  the  deed  can- 
celed, as  having  been  obtained  under  a  mistake  of  fact  and  law. 
Broughton  v.  Hutt,  3  DeG.  &  J.  501. 

As  to  the  circumstances  surrounding  mistakes,  such  as  have  been 
allowed  in  defenses  to  actions  at  law,  see  Vorley  v.  Barrett,  1  C.  B. 
(N.  S.)  225 ;  26  L.  J.  C.  P.  1  ;  Wahe  v.  Harrop,  6  H.  &  N".  768 ;  7 
Jur.  (N.  S.)  710;  30  L.  J.  Exch.  273;  9  W.  R.  788;  4  L.  T.  (K  S.) 
555  ;  S.  C.  affirmed,  on  appeal,  1  H.  &  C.  202 ;  31  L.  J.  Exch.  451  ; 
Steele  v.  Haddock,  10  Exch.  643  ;  24  L.  J.  Exch.  78  ;  Luce  v.  Izod, 
1  H.  &  N.  245  ;  25  L.  J.  Exch.  307. 

§  3.  When  not  a  defense.  Mistake,  to  be  a  defense,  must  be  so 
alleged  that  upon  the  facts  stated  a  court  of  equity  would  have  granted 
a  simple  relief,  in  favor  of  the  defendant.  It  is  allowed  as  a  defense 
at  law,  on  the  principle  of  avoiding  circuity  of  action. 

When  the  mistake  has  not  been  allowed  as  a  defense,  see  Scott  v. 
LitUedale,  8  El.  &  Bl.  815  ;  4  Jur.  (N.  S.)  849;  27  L.  J.  Q.  B.  201 ; 
Minshull  V.  Oakes,  2  H.  &  K.  793  ;  27  L.  J.  Exch.  194 ;  Feres  v. 
Oleaga,  11  Exch.  506;  25  L.  J.  Exch.  65;  Solvency,  etc.,  Co.  v. 
Freeman,  7  H.  &  N.  17 ;  31  L.  J.  Exch.  197. 
Yol.  YII.— 42 
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One  who  enters  into  a  contract  to  sell  a  piece  of  land,  under  a  mis- 
take as  to  the  quantity  contained  therein,  is  not  thereby  excused  from 
performance  where  it  appears  that  such  mistake  had  no  influence  on 
the  price  for  which  he  offered  to  sell  the  land,  Davis  v.  Parker,  14r 
Allen  (Mass.),  94. 

Performance  of  a  contract  for  the  sale  of  lands  may,  in  some  cases, 
be  excused  or  modified  by  a  mistake,  on  the  part  of  the  vendor,  as  to 
facts,  or  the  contents  of  the  contract.  But  a  mistake  as  to  the  legal 
effect  of  the  contract  is  not  a  good  defense  to  a  suit  for  performance, 
and  will  not  relieve  the  vendor  from  the  obligation  to  perform  the  con- 
tract, according  to  the  legal  effect  thereof,  unless  he  has  been  mislead 
by  the  fault  of  the  other  party.  Zane  v.  Cawlei/,  21  N.  J.  Eq.  130. 
Specific  performance  of  a  contract  for  the  sale  of  lands  will  not  be 
decreed  in  cases  of  fraud  or  mistake,  or  of  hard  and  unconscionable 
bargains,  or  where  the  decree  would  produce  injustice,  or  would  be 
inequitable  under  all  the  circumstances.  Margraf  v.  Muir,  57  N.  Y. 
(12  Sick.)  155.     See  Weise's  A;p])eal,  72  Penn.  St.  351. 

When  the  answer  to  a  bill  for  specific  performance  of  a  parol  con- 
tract sets  up,  and  the  evidence  sustains  a  different  contract  from  that 
stated  in  the  bill,  the  court  should  not,  as  a  general  rule,  dismiss  the 
bill,  even  at  the  instance  of  the  plaintiff,  but  should  decree  specific 
performance  of  the  contract  as  proved,  when  such  a  course  will  work 
no  hardship  or  injustice  to  either  of  the  parties.  Mc  Comas  v.  Easley^ 
21  Gratt.  (Va.)  23. 
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CHAPTER  XLV. 

MITIGATIOK 
ARTICLE  I. 

GENEKAL  KULES. 

Section  1.  Definition.  Mitigation  is  a  reduction,  a  diminution,  a 
lessening  of  the  amount  of  a  penalty  or  punishment. 

Circumstances  which  do  not  amount  to  a  justilication  or  excuse  of 
the  act  committed  may  yet  be  properly  considered  in  mitigation  of  the 
punishment.  And  in  actions  for  the  recovery  of  damages,  matters 
may  often  be  given  in  evidence  in  mitigation  of  damages,  which  are 
no  answer  to  the  action  itself.  2  Bouv.  Law  Diet.,  p.  189,  title.  Miti- 
gation. 

§  2.  What  may  be  shown  in  mitigation.  In  an  action  for  slander 
the  defendant  may  set  up,  in  mitigation  of  damages,  that  he  spoke  the 
words  in  a  moment  of  heat  and  passion,  induced  by  immediate  pre- 
ceding acts  of  the  plaintiff.  And  all  the  immediate  circumstances 
under  which  the  slanderous  words  were  spoken  may  be  shown,  where 
it  is  alleged  they  were  spoken  in  heat  of  passion.  Jauch  v.  Jauchy 
60  Ind.  135  ;  19  Am.  Rep.  699  ;  Flagg  v.  Roberts,  67  111.  485  ;  Miles  v. 
Harrington,  8  Kans.  425;  Tarpley  v.  Blahy,  7  C.  &  P.  395;  S.  C,  Twm.y 
Tarpley  v.  Blahe^J,  2  Bing.  N.  C.  437  ;  2  Scott,  642 ;  Hodges,  414.  So, 
where  it  appeared  that  the  defendant  spoke  the  slanderous  words  imme- 
diately after  a  conversation  between  the  plaintiff,  and  a  witness  to  whom 
the  words  were  spoken,  it  was  held,  that  if  the  defendant  heard  such 
conversation,  and  there  was  any  thing  in  it  of  an  insulting  character 
toward  him,  or  tending  to  excite  his  anger,  he  had  a  right  to  show  it 
in  mitigation  of  damages.  Ranger  v.  Goodrich,  17  Wis.  78.  But  it  is 
not  enough  that  the  words  were  spoken  in  heat  of  passion.  It  must 
also  appear  that  there  was  provocation,  caused  by  the  person  of  whom 
the  words  were  spoken.  Jauch  v.  Jauch,  50  Ind.  135;  19  Am.  Rep.  699; 
McClintoch  V.  Crick,  4  Iowa,  453.  In  an  action  for  libel  the  defendant 
may  show,  in  mitigation,  that  he  was  provoked  to  issue  the  libel  by  pub- 
lications of  the  plaintiff,  reflecting  on  the  defendant.  Watts  v.  Fraser,  7 
A.  &  E.  223  ;  1  M.  &  Rob.  449 ;  7  C.  &  P.  369  ;  Moore  v.  Oastler,  1  M» 
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&  Kob.  451.  But  general  evidence  that  the  plaintiff  has  been  in  the 
habit  of  libeling  the  defendant  is  inadmissible.  Wakley  v.  Johnson,  R. 
&  M.  422 ;  Finnerty  v.  Tipiyer^  2  Camp.  76.  It  must  be  shown,  with 
precision,  that  the  libels  by  the  plaintiff  are  of  given  date,  and  relate 
to  the  libels  by  the  defendant.  Tarpley  v.  Blaby,  7  C.  &  P.  395  ;  S. 
C,  nom.,  Tarjjley  x.Blahey,  2  Bing.  N.  C.  437;  2  Scott,  642; 
Hodges,  414.  So,  too,  it  is  well  established  that  in  an  action  for 
assaidt  and  battery  the  defendant  cannot  sliow,  in  mitigation  of  dam- 
ages, any  provocation  not  happening  at  the  time  of  the  assault,  yet 
where  the  provocation  is  alleged  to  have  been  a  combined  attack,  in 
which  the  plaintiff  took  part  as  a  confederate,  evidence  of  his  partici- 
pation in  previous  threats  and  attacks  may  be  admitted.  Tyson  v. 
Booth,  100  Mass.  258. 

Any  circumstances  tending  to  disprove  malice  are  admissible  in  an 
action  for  slander,  in  mitigation  of  damages.  Weaver  v.  Hendrick, 
30  Mo.  (9  Jones)  502;  Gilman  v.  Lowell,  8  Wend.  573.  It  may 
be  shown  that  through  the  fault  of  the  plaintiff,  the  defendant, 
at  the  time  of  speaking  the  words,  had  good  cause  to  believe  they 
were  true.  Lamed  v.  Buffintcn,  3  Mass.  546.  So,  where  the  slan- 
derous words  were  spoken  against  the  chastity  of  the  plaintiff's  wife, 
it  is  competent  for  the  defendant,  under  the  general  issue,  in  mitiga- 
tion, to  prove  that  the  wife  and  an  unmarried  man  had  lived  together 
alone  in  one  house  where  a  knowledge  of  such  mode  of  living  had  come 
to  the  defendant  before  the  speaking  of  the  words.  Reynolds  v.  Tucker^ 
6  Ohio  St.  516.  And  the  defendant  may  show,  to  disprove  malice 
and  mitigate  damages,  that  when  the  words  were  spoken  his  mind  was 
so  besotted  by  a  long  course  of  dissipation  and  his  character  so  de- 
praved that  no  one  who  knew  him  would  pay  any  attention  to  what  he 
might  utter,  or  give  any  credence  to  a  slanderous  charge  he  might 
make.  Oates  v.  Meredith,  7  Ind.  440.  Evidence  of  declarations  by 
the  plaintiff  that  he  was  not  injured  by  the  slanderous  words  is  admis- 
sible in  in  mitigation.  Richardson  v.  Barker,  7  id.  567.  So,  too,  la 
evidence  that  the  party  uttering  the  words  offered  an  explanation  of 
the  same,  the  explanation  being  part  of  the  same  conversation  and  in 
the  hearing  of  the  same  persons,  and  in  reference  to  the  same  subject. 
Winchell  v.  Strong,  17  111.  597.  And  the  defendant  may  show  that 
before  the  words  were  spoken  some  statements  which  another  had 
made  in  reference  to  the  same  offense  had  been  communicated  to  him. 
Galloway  v.  Courtney,  10  Rich.  Law  (So.  Car.),  414.  But  if  the  de- 
fendant would  avail  himself  of  the  fact  that,  at  the  time  he  told  the 
injurious  story,  he  mentioned  the  name  of  the  author,  it  must  not  only 
appear  that  he  did  so  mention  his  author,  but  the  onus  is  thrown  upon. 
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him  to  show  by  proof  that  he  did  so  receive  the  story.  Rice  v.  Coti/rell, 
5  K  I.  340. 

A  statement  made  by  a  ph^^sician  that  an  unmarried  female  patient 
is  pregnant  is  not  a  privileged  communication,  unless  it  is  made  in 
good  faith  to  one  who  is  reasonably  entitled  to  receive  the  information, 
and  when  made  to  others  and  the  statement  is  false,  he  is  not  relieved 
from  liability  to  the  injured  party,  merely  because  on  examination  of 
the  patient  he  believed  it  to  be  true.  Such  belief,  however,  may  be 
considered  in  mitigation  of  damages.  Aljnn  v.  Morton^  21  Ohio  St.  536. 

Evidence  of  the  plaintiff's  bad  character  is  admissible  and  is  not 
restricted  to  those  traits  of  character  which  were  the  subject  of  the 
slanderous  words.  Sayre  v.  Say  re,  25  N.  J.  Law,  235 ;  Wright  v. 
Schroeder,  2  Curtis  (C.  C),  548 ;  Moijer  v.  Moyer,  49  Penn.  St.  210  ; 
Fletcher  v.  Burroughs,  10  Iowa  (2  With.),  557.  And  see  Adams  v. 
Smith,  58  111.  417.  But  it  seems  there  must  be  a  plea  of  justification 
before  the  plaintiff's  previous  bad  character  can  be  shown  in  mitiga- 
tion. Bracegirdle  v,  Bailey,  1  F.  &  F.  536;  M'^Nutt  v.  Young,  8 
Leigh,  542. 

See  chapter  on  Slander,  ante,  Yol.  V,  pp.  759,  760. 

Evidence  in  mitigation  of  a  libel  or  slander  must  be  such  as  admits 
the  charge  to  be  false.  Cooper  v.  Barber,  24  Wend.  105  ;  Ahshire  v. 
Cline,  3  Ind.  115 ;  Knobell  v.  Fuller,  Peake's  Add.  Cas.  139  ;  Vessey 
V.  Pike,  3  C.  &  P.  512.  But  see  Underioood  v.  Parkes,  Stra.  1200 ; 
Mullett  V.  Eulton,  4  Esp.  248. 

By  the  New  York  Code  evidence  tending  to  prove  the  truth  of  the 
words  spoken  is  admissible  when  the  defendant  pleads,  as  he  may,  both 
justification  and  mitigating  circumstances.  Bisbey  v.  Shaw,  12  JST.  Y. 
(2  Kern.)  67 ;  Stanley  v.  Well,  21  Barb.  (N.  Y.)  148.  And  see  West  v. 
Walker,  2  Swan  (Tenn.),  32;  Duncan  v.  Brown,  15  B.  Monr.  (Ky.)  186. 

In  an  action  for  libel  or  slander  the  defendant  may  prove,  in  miti- 
gation of  damages,  that  when  the  words  were  uttered  or  published  a 
general  report  existed  that  the  plaintiff  had  committed  the  act  charged. 
Wetherlee  v.  Marsh,  20  N.  H.  561 ;  Yam,  Derveer  v.  Sutphin,  5  Ohio 
(N.  S.),  293  ;  Bridgman  v.  Hopkins,  34  Yt.  (5  Shaw)  532  ;  Shilling  v. 
Carson,  27  Md.  175 ;  Springstein  v.  Field,  Anthon,  252.  But  see 
Waithman  v.  Weever,  11  Price  257,  n.  So,  a  defendant  may  show,  in 
mitigation  of  damages,  that  he  heard  the  libelous  statement  from  a 
third  person.  Buncombe  v.  Daniell,  8  C.  &  P.  222 ;  2  Jur.  32.  And  where 
a  libelous  letter  refers  to  a  newspaper  as  containing  the  slanderous  mat- 
ters imputed  to  the  plaintiff,  the  defendant  may  give  the  newspaper  in 
evidence  in  mitigation  of  damages.  Mullett  v.  Hulton,  4  Esp.  248.  But 
the  fact  that  the  libel  was  published  on  the  communication  of  a  cor- 
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respondent  is  not  admissible  in  mitigation.  Talhutt  v.  Clarh,  2  M.  & 
Rob.  312.  And  if  the  libelous  matter  be  stated  positively  in  the  pub- 
lication, and  not  as  resting  in  rumor  merely,  the  mere  existence  of  the 
rumor,  known  to  all  parties,  is  not  admissible  in  mitigation  of  damages. 
Ilaskins  v.  Ltmisden,  10  Wis.  359. 

The  publication  of  a  retraction  of  a  libelous  article  may  be  considered 
in  mitigation  of  damages.  Cass  v.  New  Orleans  T'hnes,  27  La.  Ann. 
214.  But  a  retraction  of  a  slander,  in  the  presence  of  the  defendant's 
family,  is  not  admissible  in  mitigation  of  damages.  Kent  v.  Bonzey, 
38  Me.  (3  Heath)  435. 

If  a  publication  is  libelous  and  not  privileged,  the  law  implies  that 
it  was  malicious,  and  the  absence  of  malice  cannot  be  shown  as  a  bar 
to  the  action,  yet  the  defendant  may  plead  and  prove  the  circumstances 
under  which  the  publication  was  made,  and  the  motive  which  induced 
it,  to  reduce  the  amount  of  damages.  Lick  v.  Owen,  47  Cal.  252  ; 
Carpenter  v.  Bailey,  53  N.  H.  590.     And  see  ante,  Yol.  4,  p.  312. 

In  an  action  for  criminal  conversation,  the  statements  of  the  wife, 
prior  to  the  alleged  seduction,  concerning  her  husband's  cruel  treatment 
of  her,  are  admissible  in  evidence  in  mitigation  of  damages.  Palmer 
V.  Crook,  7  Gray  (Mass.),  418. 

In  cases  where  it  is  competent  for  the  plaintiff  to  prove  the  wealth 
of  the  defendant,  to  increase  the  damages,  it  is  equally  competent  for 
the  defendant  to  show  a  want  of  it,  to  diminish  them.  Nor  can  he  be 
deprived  of  this  right  by  the  omission  of  the  plaintiff  to  offer  any  proof 
on  that  point,  or  to  make  any  claim  for  damages  on  that  ground.  Johnson 
V.  Smith,  64  Me.  553  ;  Karney  v.  Paisley,  13  Iowa  (5  With.),  89 ; 
Fry  V.  Bennett,  4  Dner  (N.  Y.),  247  ;  S.  C.  affirmed,  28  N.  Y.  (1  Tiff.) 
324.  But  in  an  action  on  the  case  for  criminal  conversation  with  the 
plaintiff's  wife,  tried  several  years  after  the  alleged  injury,  proof  of 
the  plaintiff's  bankruptcy  at  the  time  of  the  trial  is  inadmissible  on 
the  amount  of  exemplary  damages  proper  to  be  recovered.  Peters  v. 
Lake,  m  111.  206 ;  16  Am.  Eep.  593. 

Where  one  receives  his  property  again,  which  had  been  unlawfully 
taken  from  him,  he  is  considered  as  having  received  it  in  mitigation 
of  damages,  upon  the  principle  that  he  has  thereby  received  a  partial 
compensation  for  the  injury  suffered.  Merrill  v.  LIov:),  24  Me.  126 ; 
Bailey  v.  Crowley,  5  Lans.  (N.  Y.)  301.  But  in  such  case  he  cannot 
be  required  to  deduct  from  the  amount  of  the  injury  suffered  beyond 
the  benefit  received ;  and  when  he  has  honestly  and  in  good  faith  paid 
a  sum  of  money  to  regain  his  property,  that  sum  is  first  to  be  deducted 
from  the  value  of  the  ■  roperty  received  back.  Merrill  v.  Bow,  24 
Me.   126.      Where  the  holder  of  a  promissory  note  connnenced  aa 
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action  against  a  surety  therein,  the  principal  having  previously  assigned 
his  property  to  the  holder  for  the  benefit  of  his  creditors,  and  while  the 
action  was  pending  a  dividend  was  received  under  the  assignment, 
the  amount  of  the  dividend  should  be  deducted  in  estimating  the  dam- 
ages.    Liiicoln  V.  Bassett,  23  Pick.  154. 

In  an  action  of  trespass,  evidence  of  a  sum  received  by  the  plaintiff 
in  consideration  of  the  release  of  a  co-trespasser,  which  did  not  dis- 
charge tlie  defendant,  is  admissible  in  mitigation  of  damages.  Bloss  v. 
Plyuiale,  3  "W.  Ya.  393.  And  where  property  taken  by  a  trespasser 
has  been  subsequently  levied  upon  and  sold  under  process  in  his  favor, 
or  in  that  of  a  stranger,  against  the  owner,  evidence  of  the  fact  is 
admissible  in  mitigation  of  damages.  Bates  v.  Courtwright^  36  111. 
518  ;  Yol.  6,  pp.  113,  114  ;  id.,  pp.  223,  224. 

If  the  purchaser  of  a  chattel  gives  his  note  for  the  price,  he  may  avail 
himself  of  a  partial  failure  of  consideration,  or  of  deception  in  the 
quaUty  or  value  of  the  chattel,  or  of  a  breach  of  warranty,  to  reduce 
the  damages  in  an  action  brought  by  the  vendor  upon  such  note. 
Perley  v.  Balch^  23  Pick.  283.  And  where  contractors  built  a  wall 
under  a  contract  that  it  should  last  ten  years,  and  the  wall  Avas 
destroyed  within  the  time,  in  an  action  for  a  breach  of  the  contract 
against  the  contractors,  it  may  be  shown  in  mitigation  of  damages  that 
the  price  for  building  the  wall  had  not  been  fully  paid.  Heady  v.  Tus~ 
kaloosa,  6  Ala.  327. 

In  a  suit  where  exemplary  damages  are  claimed,  the  defendant  may 
prove  as  a  mitigating  fact  that  he  acted  in  good  faith,  under  the  advice 
of  counsel.  Bohm  v.  Dunphy,  1  Mon.  T.  333 ;  Stone  v.  Swift,  4  Pick. 
389 ;  Blunt  v.  Little,  3  Mas.  (C.  C.)  102. 

After  judgment  by  default  in  a  suit  upon  a  lease,  the  tenant  may, 
on  an  inquiry  of  damages,  to  diminish  them,  show  that  the  title  of  the 
lessor  was  divested  or  defeated.  Barclay  v.  Picker,  38  Mo.  143.  And 
in  an  action  to  recover  a  portion  of  a  mining  claim,  and  damages  for 
wrongfully  removing  the  gold  therefrom,  evidence  is  admissible  on  the 
part  of  the  defendant,  by  way  of  lessening  the  amount  recoverable,  of 
the  expense  of  digging  the  gold-bearing  earth  from  the  claim.  Goller 
Y.Fett,  30  Cal.  481. 

Where  an  employee  is  wrongfully  discharged  he  is  entitled  to  recover 
compensatory  damages,  which  may  be  mitigated  if  he  gets,  or  can  get, 
employment  in  business  of  the  same  general  character  to  the  extent  of 
the  compensation  received,  if  less  than  his  wages  under  the  contract,  and, 
if  equal  thereto,  then  only  nominal  damages.  If  he  engages  in  busi- 
ness of  a  different  character,  requiring  harder  labor  and  more  capital, 
the  damages  should  not  be  reduced  the  full  amount  oi  his  earnings  in 
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such  business.  Williams  v.  Chicago  Coal  Co.,  60  111.  149  ;  Benziger 
V.  Miller,  50  Ala.  206 ;  Williams  v.  Anderson,  9  Minn,  50. 

If  the  plaintiff  has  sold  tlie  standing  trees  upon  the  soil,  this  may 
be  shown,  in  mitigation  of  damages,  in  an  action  of  trespass  for  break- 
ing the  close,  against  the  purchasers  of  the  trees ;  and  his  admission 
that  he  has  sold  them  is  evidence  of  the  fact.  Wallace  v.  Goodall,  18 
N.  H.  439.     See  ante,  Yol.  2,  p.  467,  title  Damages. 

§  3.  Wbat  cannot  be  sliown.  A  defendant,  proved  to  have  uttered 
slanderous  words  of  plaintiff,  is  not  entitled  to  show  facts  tending  to  prove 
them  true,  and  have  them  considered,  either  in  mitigation  of  damages,  or 
as  showing  a  privileged  communication,  if  it  appears  that  he  uttered  the 
slander  without  believing  it  to  be  true.     Quinn  v.  Scott,  22  Minn.  456. 

On  the  trial  of  an  action  for  slander,  it  is  not  error  to  refuse  to  per- 
mit the  defendant  to  introduce  in  evidence  the  papers  and  entries  of 
record  in  a  former  suit  by  him  as  administrator  of  his  father's  estate 
against  the  plaintiff,  for  the  pm'pose  of  showing  that  if  the  words 
charged  were  spoken  they  were  spoken  when  the  defendant  was 
engaged  in  duties  as  administrator,  in  trying  to  get  the  property  of 
which  the  deceased  was  the  owner,  for  the  purpose  of  mitigating  the 
damages,  and  to  rebut  the  presumption  of  malice  in  the  defendant  and 
to  show  malice  on  the  part  of  the  plaintiff.  JIutts  v.  Hutts,  51  Ind. 
581. 

Words  uttered  by  the  plaintiff  of  the  defendant,  on  a  provocation 
given  on  a  former  occasion,  are  not  admissible  in  mitigation.  Jarms 
V.  Manlove,  5  Harring.  (Del.)  452  ;  Sheffill  v.  Van  Deusen,  15  Gray 
(Mass.),  485  ;  Andrews  v.  Bartholomew,  2  Mete.  509.  Nor  can  the 
defendant  plead,  either  in  defense  or  mitigation,  that  the  plaintiff  has 
been  guilty  of  a  specific  crime  in  no  way  connected  with  the  defama- 
tory words,  or  with  the  occasion  on  which  they  were  spoken.  Fisher 
y.  Tice,  20  Iowa,  479  ;  Swift  v.  Dickerman,  31  Conn.  285  ;  Fisher 
V.  Patterson,  14  Ohio,  418.  So  where  in  case  for  slander  the  defend- 
ant pleaded  that  the  plaintiff  committed  an  offense  with  one  person, 
he  may  not  give  evidence  tending  to  show,  that  he  had  committed  a 
like  offense  with  other  persons,  either  as  a  defense,  or  in  mitigation  of 
damages.  Pallet  v.  Sargent,  36  N.  H.  496.  Nor  is  it  competent 
for  the  defendant  to  show  that  subsequent  to  the  speaking  of  the 
slanderous  words  the  plaintiff  attempted  to  bribe  one  of  his  witnesses ; 
the  plaintiff's  character  at  the  time  of  the  slander  is  the  true  subject 
of  inquiry.  Tolleson  v.  Posey,  32  Ga.  372.  So  a  breach  by  the 
plaintiff  of  a  contract  sued  upon  since  action  brought,  cannot  be  pleaded 
or  given,  in  evidence  in  reduction  of  damages  to  avoid  circuity  of 
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action.     Bartlett  v.  HolTms,  13  C.  B.  630 ;  17  Jur.  858 ;  22  L.  J.  C. 

P.  182. 

It  is  well  settled  that  the  defendant  cannot  prove  the  truth  of  the 
matters  charged,  or  give  any  evidence  tending  to  prove  the  truth 
thereof,  in  mitigation  of  damages.  Swift  v.  Dickerman,  31  Conn. 
285  ;  Petrie  v.  Rose,  5  Watts  &  Serg.  364 ;  James  v.  Clarke,  1  Ired. 
397.  General  rumors,  or  a  general  suspicion  that  the  party  is  guilty 
of  the  acts  imputed,  are,  however,  admissible  for  that  purpose ;  but 
evidence  of  mere  reports,  rumors  or  suspicions,  cannot  be  received. 
For  if  before  the  speaking  complained  of,  there  exists  a  general  rumor 
or  suspicion  that  the  party  is  guilty  of  the  criminal  act  charged  against 
him,  the  character  is  already  traduced,  and  the  evidence  is,  in  effect, 
the  same  as  that  of  general  bad  character  in  reference  to  the  crime  im- 
puted ;  which  is  only  admissible  when  the  charge  has  obtained  general 
notoriety,  and  a  general  belief  or  suspicion  of  its  truth  is  entertained. 
The  belief  or  suspicion  of  guilt,  entertained  by  a  few,  does  not  consti- 
tute general  character.  It  may  not  be  productive  of  injury  and  is  not 
admissible  in  evidence  in  mitigation.  Blickenstaff  v.  Perrin,  27  Ind. 
527.  And  see  Parkhurst  v.  Ketchitm,  6  Allen  (Mass.),  406  ;  Swift 
V.  Dickerman,  31  Conn.  285 ;  Beardsley  v.  Bridgman,  17  Iowa,  290. 
So,  in  an  action  of  slander  for  repeating  a  story  that  the  plaintiff,  an 
unmarried  woman,  had  been  delivered  of  twins,  evidence  that  rumors 
charging  her  with  fornication,  previously  prevailed  in  the  vicinity,  is 
not  admissible  either  in  bar  or  in  mitigation  of  damages.  Peterson  v. 
Morgan,  116  Mass.  350. 

Counter-publications  which  are  not  libelous  and  could  have  no  force 
as  a  provocation  are  not  admissible  in  evidence  in  mitigation  of  dam- 
ages. Whittemore  v.  Weiss,  33  Mich.  348.  Nor  can  the  defendant 
prove  an  independent  libel  on  himself  by  the  plaintiff.  Child  v. 
Homer,  13  Pick.  503.  But  where  such  libel  by  the  plaintiff  affords  a 
reasonable  presumption  that  it  provoked  the  libel  by  the  defendant,  or 
where  it  impliedly  refers  to  it,  or  explains  the  meaning  of  it,  or  the 
occasion  of  writing  it,  it  is  admissible  in  evidence  to  mitigate  the 
damages.  Child  v.  Homer,  13  Pick.  503  ;  Watts  v.  Fraser,  7  A.  & 
E.  223 ;  1  M.  &  Rob.  449 ;  7  C.  &  P.  369  ;  Moore  v.  Oastler,  1  M. 
&  Rob.  451.  General  evidence  that  the  plaintiff  has  been  in  the 
habit  of  libeling  the  defendant  is  inadmissible.  Wakly  v.  Johnson, 
R.  &  M.  422  ;  Finnerty  v.  Tijyper,  2  Camp.  76. 

The  consideration  that  the  defendant  might  be  prosecuted  crimin- 
ally for  the  money  on  which  an  action  for  damages  is  founded  is  no 
ground  for  reducing  the  damages  in  such  civil  action.      Ra/nsone  v. 
Christian,  56  Ga.  351 ;  Vol.  2,  p.  468. 
Vol.  VII.—  43 
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In  ascertaining  the  damages  to  which  the  plaintiff  is  entitled,  in  tro- 
ver, after  judgment  by  default  or  nil  dicit^  eviden  ce,  which  can  only 
mitigate  the  damages  by  subverting  the  judgment,  is  inadmissible. 
Curry  v.  WiUon^  48  Ala.  638.  In  an  action  by  a  husband  and  wife, 
on  account  of  injuries  received  by  the  latter,  in  being  forcibly  pre- 
vented from  entering  her  house,  evidence  that  the  husband,  some  time 
before,  had  obtained  possession  of  the  house  fraudulently  from  one  of 
the  defendants,  is  inadmissible  in  mitigation  of  damages.  Jacobs  v. 
Hoomr^  9  Minn.  204. 

Where  property  has  been  seized  by  virtue  of  a  void  attachment,  a 
subsequent  levy  thereon  without  a  return  to  and  acceptance  by  the 
owner  or  without  his  consent  while  in  the  hands  of  the  officer,  by  vir- 
tue of  a  valid  attachment  against  him,  is  not  a  defense,  nor  does  it  go 
in  mitigation  of  dauiages  in  an  action  for  the  unlawful  taking.  Tiffany 
V.  Lord,  65  N.  Y.  (20  Sick.)  310.     See  Yol.  6,  pp.  113,  114,  223,  224. 

§  4.  Who  may  interpose  the  defense.  One  committing  a  tort  — as 
where  a  railroad  company  burns  down  a  house  through  careless  employ- 
ees —  cannot  set  up  in  mitigation  of  damages,  that  an  insurance  com- 
pany, or  other  third  party,  has  partly  indemnified  the  injured  party. 
Weber  v.  Morris,  etc.,  B.  R.  Co.,  36  N.  J.  Law,  213.  The  same  doc- 
trine was  held  in  a  case  where  a  party  brought  an  action  against  a 
town  for  injuries  received  through  a  defect  in  the  highway.  Harding 
V.  Townshend,  43  Yt.  536. 

§  5.  How  interposed.  The  defendant,  in  an  action  of  slander,  may, 
under  a  plea  of  the  general  issue,  offer  evidence  in  mitigation  of  dam- 
ages. But  he  cannot,  under  that  plea,  introduce  testimony  of  the  truth 
of  the  statements  charged  to  be  slanderous.  Jarnigan  v.  Fleming,  43 
Miss.  710 ;  5  Am.  Rep.  514;  Hutchinson  v.  Wheeler,  35  Yt.  (6  Shaw)  330; 
Smith  Y.  Smith,  39  Penn.  St.  441 ;  Blichenstaffy.  Perrin,  27  Ind.  527. 
So,  where  the  averment  of  the  declaration  was  the  imputation  by  the 
defendant  to  the  plaintiff  of  general  unchastity  and  the  general  issue 
alone  was  pleaded,  evidence  may  be  offered  in  mitigation  of  damages, 
that  the  general  reputation  of  the  plaintiff  for  chastity  was  bad.  Con- 
roe  V.  Gonroe,  47  Penn.  St.  198.  But  the  defendant  could  not  intro- 
duce evidence,  under  the  general  issue,  to  prove  that  the  general  repu- 
tation of  the  house,  in  which  the  plaintiff  lived,  was  that  it  was  a  house 
of  ill-fame.  HacJcett  v.  Brown,  2  Heisk.  (Tenn.)  264.  And  see 
Burhe  v.  Miller,  6  Blackf.  155.  So,  in  slander  for  charging  the  plain- 
tiff with  stealing,  the  defendant  cannot  prove  under  the  general  issue, 
in  mitigation  of  damages,  that  there  was  a  report,  in  the  neighborhood 
of  the  plaintiff,  that  lie  had  been  guilty  of  stealing  from  the  plaintiff. 
Young  v.  Bennett,  5  111.  (4  Scam.)  43. 
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In  an  action  for  libel  the  defendant  may  under  the  general  issue  prove 
in  mitigatiou  of  damages,  any  ground  of  suspicion  short  of  facts,  which 
would,  if  pleaded,  have  amounted  to  a  complete  justification.  Kno- 
hell  V.  Fuller,  Peake's  Add.  Cas.  139,  But  see  Underwood  v.  Parkes, 
Stra.  1200 ;  Mullett  v.  Ilulton,  4  Esp.  248.  But  he  cannot  give  evi- 
dence of  any  fact  in  mitigation  of  damages  which  would  be  evidence  to 
prove  a  justification  of  any  part  of  the  libel  ;  he  ought  to  justify  as 
to  that  part.  Vessey  v.  Pihe,  3  C  &  P.  512.  By  pleading  the  gen- 
eral issue,  the  defendant  virtually  admits  the  falsehood  of  the  state- 
ments on  which  the  action  is  based,  but  if  it  is  proved  that  he  did  pub- 
lish them,  he  may  then,  under  the  issue,  show  any  circumstance  in 
mitigation  which  tends  to  disprove  malice,  but  does  not  tend  to  prove 
the  truth  of  the  charge.  Thomas  v.  Dunaway,  30  111.  373.  He  may 
therefore  prove  prior  publications  by  the  plaintiif  of  a  provoking  na- 
ture. Id. ;  Watts  V.  Fraser,  7  A.  &  E.  223  ;  1 M.  &  Rob.  449 ;  7  C.  & 
P.  369  ;  Moore  v.  Oastler,  1  M.  &  Rob.  451.  And  he  may  prove  facts 
and  circumstances  calculated  to  mislead  him  in  the  publication  of  the 
libel,  to  rebut  the  presumption  of  express  malice,  whether  such  facts 
tended  to  prove  the  truth  of  the  libel  or  not.  Yan  Derveer  v,  Sutphm, 
5  Ohio  (K  S.),  293. 

In  an  action  for  false  imprisonment  the  defendant,  under  the  plea  of 
not  guilty,  may  give  in  evidence  the  excuse,  if  it  merely  goes  in  mit- 
igation of  damages,  though  he  cannot  do  so  without  a  special  plea,  if 
it  amounts  to  a  justification.  Linford  v.  Lake,  3  H.  &  N.  276 ;  27 
L.  J.  Exch.  334.' 

In  detinue,  under  the  plea  of  the  general  issue,  where  the  plaintiff 
claims  title  to  the  property  under  a  mortgage,  evidence  of  the  sale  of 
the  property  under  the  mortgage  by  the  plaintiff  and  its  purchase  by 
the  defendant,  after  the  plaintiff  had  acquired  the  possession  under 
the  statutory  bond  given  by  him  in  the  action,  is  not  competent  evi- 
dence for  the  purpose  of  mitigating  the  defendant's  damages.  Foster  v. 
Chamherlain,  41  Ala.  158. 

A  defendant  justifying  and  failing  in  his  proof  may  offer  evidence 
in  mitigation.  Morehead  v.  Jones,  2  B.  Monr.  210;  M'Nutt  v. 
Young,  8  Leigh,  542 ;  Sanders  v.  Johnson,  6  Blackf.  50 ;  Thomas  v. 
Dunaway,  30  111.  373.  Under  the  New  York  Code,  it  is  claimed  that 
in  such  case  the  mitigating  circumstances  should  be  set  up  in  his  answer. 
Buss  V.  Brooks,  4  E.  D.  Smith,  644. 

Where  words  com]ilained  of  as  libelous  allege  a  habit  of  committing 
a  certain  kind  of  unlawful  or  flagitious  act,  as  well  as  a  specific  in- 
stance of  the  same,  defendant  may  plead  in  defense  or  mitigation  other 
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specific  instances  of  the  same  kind  of  act,  of  which  the  plaintiff  has 
been  guilty.     KimhaZl  v.  Fernmidez^  41  Wis.  329. 

Under  the  New  York  Code,  matters  in  mitigation  may  be  pleaded 
as  a  partial  defense  to  an  action  for  libel,  and  they  must  be  so  pleaded 
to  be  available  at  the  trial.  The  fact  that  an  answer  commences  as  an 
answer  in  bar  in  the  ordinary  form  cannot  vitiate  the  same  as  an 
answer  setting  up  mitigating  facts  and  circumstances.  Neither  can  the 
fact  that  such  answer  sets  up  matters  which  tend  to  show  the  truth  of 
the  charge  contained  in  the  publication.  Bennett  v.  Matthews,  64 
Barb.  (N.  Y.)  410. 

In  an  action  for  slander  a  defendant  cannot  set  up  as  a  counter-claim, 
or  to  diminish  plaintiff's  damages,  any  act  or  declaration  of  the  plain- 
tiff, unless  such  act  or  declaration  forms  part  of  the  res  gestae.  Bich- 
a/rdson  v.  Northrup,  56  Barb.  (N.  Y.)  105.  If  the  words  were  spoken 
through  the  heat  of  passion,  or  under  excitement,  produced  by  the  im- 
mediate provocation  of  the  plaintiff,  such  excitement  or  passion  may  be 
shown  in  mitigation  of  damages ;  and  under  the  Iowa  practice,  with- 
out alleging  them  specifically  in  an  answer.  McCUntock  v.  Crick,  4 
Iowa,  453.  This  rule  would  seem  to  apply  generally.  See  supra  and 
<mte,  Yol.  5,  chapter  on  Slander, 
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CHAPTER  XLVI. 

MODIFICATION  OF  CONTRACT. 
ARTICLE  I. 

GENERAL    KULES   AND   PBINCIPLE8. 

Section  1 .  Definition  and  nature.    The  modification  of  a  contract, 

is  the  change  of  a  contract ;  and  it  may  take  place  at  the  time  of  mak- 
ing the  contract,  by  a  condition  which  shall  have  that  effect ;  for  ex- 
ample, if  I  sell  you  one  thousand  bushels  of  corn  upon  condition  that 
my  crop  shall  produce  that  much,  and  it  produces  only  eight  hundred 
bushels,  the  contract  is  modified,  it  is  for  eight  hundred  bushels  and  no 
more.  2  Bouv.  Law  Diet.  190.  The  contract  may  be  modified  by  the 
consent  of  both  parties,  after  it  has  been  made.  See  Bouv.  Inst.  n. 
733. 

The  right  to  contract  includes  the  right  to  modify,  change  or  abro- 
gate a  pre-existing  contract,  therefore,  any  contract  not  under  seal, 
whether  in  writing  or  verbal,  may,  by  a  subsequent  verbal  contract,  be 
annulled  or  changed,  and  the  last  contract,  if  supported  by  a  consider- 
ation, will  bind  the  parties.  Bishop  y.  Busse^  69  111.403.  And  see  ^(?s^, 
p.  342,  §  3  ;  Hewitt  v.  Brown,  21  Minn.  163  ;  McGrann  v.  North 
Leb(mon  R.  M.  Co.,  29  Penn.  St.  82;  Low  v.  Forhes,  18  111.  568.  But 
a  verbal  agreement,  to  be  effectual  and  binding  as  an  alteration  of  the 
express  terms  of  a  prior  written  contract  between  the  parties,  must  be 
supported  by  a  new  and  valid  consideration.  And  a  mere  executory 
contract  of  this  kind,  to  constitute  an  exception  to  the  rule,  must  have 
been  acted  on  so  far,  that  a  refusal  to  carry  it  out  would  work  a  fraud 
on  one  of  the  parties.  Thurston  v.  Ludwig,  6  Ohio  St.  1.  A  parol 
agreement  to  enlarge  the  time  for  the  performance  of  a  specialty,  if 
executory,  and  without  sufiicient  consideration,  is  void.  Haynes  v. 
Fuller,  40  Me.  162.     See  Esmond  v.  Van  Bensehoten,  12  Barb.  366. 

Neither  a  plaintiff*  nor  a  defendant  can  at  law  avail  himself  of  a  parol 
agreement  to  vary  or  enlarge  the  time  for  performing  a  contract  previ- 
ously entered  into  in  writing,  and  required  so  to  be  by  the  statute  of 
frauds.     Hickman  v.  Hanfnes,  L.  R.,  10  C.  P.  598 ;  44  L.  J.  C.  P.  358. 
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§  2.  Sealed  contracts,  how  modified.  The  time  fixed  for  the  perform- 
ance of  a  contract  under  seal  may  be  extended  by  parol  agreement. 
StryTcer  v.  Yandei'bilt^  25  N.  J.  Law,  482  ;  Barker  v.  Troy  and  R%it- 
land  R.  B.  Co.,  27  Yt.  766;  Stone  v.  Sprague,  20  Barb.  (N".  Y.) 
509.  And  where  the  time  stipulated  in  an  agreement  under  seal  for 
the  delivery  of  goods  is  extended  by  parol,  the  whole  agreement  be- 
comes parol,  and  the  sealed  contract  is  admissible  in  evidence  as  an  in- 
ducement to  the  parol  promise.  Carrier  v.  Dilwortk,  59  Penn.  St. 
406.  But  a  parol  agreement  to  vary  a  contract  under  seal  cannot  be 
pleaded,  in  a  court  of  law,  to  defeat  a  recovery  on  the  original  under- 
taking ;  and  such  a  variation  will  not  discharge  a  surety  from  liability. 
Chapm,an  v.  McGrew,  20  111.  101. 

A  written  contract,  although  under  seal  and  delivered  uj),  may  be 
rescinded  by  a  subsequent  parol  agreement  fully  carried  out.  Phelps 
V.  Seely,  22  Gratt.  (Ya.)  573.  And  a  sealed  building  contract  may  be 
changed  by  a  subsequent  verbal  agreement  to  pay  an  additional  sum 
for  the  same  work  and  materials  mentioned  in  the  original.  Cooke  v. 
Murpfty,  70  111.  96.  But  a  contract  under  seal  for  the  sale  and  deliv- 
ery of  one  thousand  hogs  of  a  certain  weight  and  quality,  at  a  price 
and  by  a  day  named  in  the  agreement,  cannot  be  changed  by  a  new 
parol  agreement  for  the  delivery  of  a  less  number  of  hogs,  founded  on 
no  new  consideration.     Hume  v.  Taylor,  63  111.  43. 

An  oral  agreement  for  a  new  lease  will  not  affect  the  surrender  of  an 
existing,  written,  sealed  lease,  by  operation  of  law,  unless  a  new  lease  is 
made  which  is  valid  in  law  to  pass  an  interest  according  to  the  contract 
and  the  intention  of  the  parties.  Coe  v.  Hobhy,  72  N.  Y.  (27  Sick.) 
141 ;  7  Hun,  151.  A  verbal  lease,  therefore,  for  a  term  lc«iger  than 
one  year,  will  not  operate  as  a  surrender  of  an  existing  lease  under 
seal.  Id.  A  contract  or  covenant  under  seal  cannot  be  modified,  before 
breach,  by  a  parol  executory  contract.     Id. 

§  3.  Written  unsealed  contracts,  how  modified.  Written  con- 
tracts, not  under  seal,  may  be  varied  by  parol,  and  assumpsit  will  lie 
upon  both  contracts,  being  of  the  same  grade,  the  whole  being  set 
forth  and  performance  alleged  within  the  enlarged  time.  Sherwin  v. 
Rutland  and  Burlington  R.  R.  Co.,  24  Yt.*(l  Deane)  347  ;  Grafton 
Bamk  v.  Woodward,  5  N.  H.  99 ;  McFadden  v.  CDonnell,  18  Cal. 
160;  Walker  v.  Millard,  29  N.  Y.  (2  Tiff.)  375.  But  when  the  peti- 
tion, declaration  or  complaint  sets  forth  an  absolute,  independent  agree- 
ment, unconnected  with  any  other  previous  transaction,  the  plaintiff 
cannot,  at  the  trial,  blend  the  two  contracts  and  graft  the  verbal  on  the 
prior  written  one.  Ilenning  v.  United  States  Ins.  Co.,  47  Mo.  425  ; 
4  Am.  Rep.  33.     But  to  vary  a  written  agreement,  not  under  seal,  by 
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parol,  there  must  be  a  sufficient  consideration.  Bailey  v.  Johnson,  9 
Cow.  115  ;  Ilenning  v.  United  States  Ins.  Co.,  47  Mo.  425. 

An  oral  agreement  may  be  shown  to  vary  an  agreement  in  writing, 
if  it  was  made  subsequent  to  the  written  agreement,  even  though  it 
was  made  before  the  parties  to  the  written  agreement  separated,  upon 
the  occasion  of  their  executing  it,  especially  where  the  oral  agreement 
was  consistent  with  the  intention  of  the  parties  as  evinced  by  their 
written  contract.  Field  v.  Mann,  42  Vt.  61.  And  see  Keating  v. 
Price,  1  Johns.  Cas.  22.  But  a  parol  agreement  to  enlarge  the  time 
of  delivering  articles,  which  are,  according  to  a  written  agreement 
of  sale,  to  be  delivered  on  demand,  made  at  the  time  of  or  before 
the  written  contract,  though  repeated  immediately  afterward,  is  void, 
though  for  a  valuable  consideration.     Frost  v.  Everett,  5  Cow.  497. 

After  a  simple  contract  is  broken  and  damage  thereby  accrued,  it  can- 
not be  discharged  by  parol  without  satisfaction  or  some  consideration, 
though  it  may  before.  But  if  the  new  agreement  is  upon  good  con- 
sideration and  performed,  it  is  a  satisfaction  and  a  defense;  and  it 
makes  no  difference  that  the  prior  agreement  is  in  writing,  and  the 
new  agreement  verbal.     Cutler  v.  Smith,  43  Vt.  577. 

§  4.  Effect  of  modiflcatioii.  "When  a  contract  under  seal  is  altered 
by  the  parties  by  a  writing  not  under  seal,  or  by  a  verbal  agreement, 
it  becomes  merely  a  simple  contract,  and  the  rights,  liabilities  and 
remedies  of  the  parties  thereafter  are  determined  accordingly.  Briggs 
V.  Vennont,  etc.,  R.  R.  Co.,  31  Yt.  (2  Shaw)  211 ;  Lawall  v.  Rader,  24 
Penu.  St.  283 ;  2  Grant's  Cas.  (Penn.)  426 ;  Boyd  v.  Gamp,  31  Mo.  163. 

Where,  under  a  contract,  the  time  for  the  delivery  of  goods  is  ex- 
tended,  no  new  contract  is  thereby  created  by  which  the  liability  of  the 
vendor  on  the  original  contract  will  be  changed.  Bacon  v.  CoUb,  45  111.  47. 
And  see  Rohhins  v.  Potter,  98  Mass.  532.  Where  the  parties  to  a  con- 
tract disagree  as  to  a  part  of  the  work  to  be  done,  and  enter  into  a  new 
agreement  with  respect  to  it,  such  new  agreement  is  binding,  and  so 
much  is  taken  out  of  the  first  contract.  Stewart  y.  Keteltas,  36  N.  Y. 
(9  Tiff.)  388  ;  Palmer  v.  Stockwell,  9  Gray  (Mass.),  237 ;  Baasen  v. 
Baehr,  7  Wis.  516. 

A  letter  by  a  shipper  to  the  carrier  under  a  written  contract,  which 
proposed  a  modification  of  the  contract,  but  was  not  answered,  does  not 
affect  the  liability  of  the  carrier  for  a  breach  thereof.  Collins  v.  Baum- 
gardner,  52  Penn.  St.  461. 

§  5.  Who  may  interpose  defense.  Where  the  plaintiff  contracted 
to  finish  a  building  within  a  time  specified,  and  the  day  before  this 
time  arrived  a  change  in  the  front  was  agreed  to  and  other  changes  in 
the  plan  were  also  made,  and  when  completed  the  defendant  paid  part 
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of  the  contract  price  on  the  agreement  making  no  objection  as  to  time, 
it  was  held,  in  a  suit  for  the  balance  due,  that  the  defendant  could  not 
offset  a  claim  for  loss  of  rent  bj  reason  of  the  non-completion  of  the 
contract  at  the  time  first  fixed  upon,  this  provision  of  the  contract  hav- 
ing been  waived.     McGinley  v.  Hardy ^  18  Cal.  115. 

§  6.  How  interposed.  If  an  action  is  brought  directly  on  the  orig- 
inal contract,  the  defendant,  if  the  contract  has  been  modified,  should  set 
forth  all  the  particulars  of  the  modification  in  his  plea  or  answer.  If 
the  action  is  on  a  quantum  meruit^  the  defendant  should  set  forth 
the  original  contract  as  modified,  blend  the  two  contracts  and  grafting 
the  verbal  contract  on  the  prior  written  one. 

A  plea  seeking  to  alter  the  terms  of  a  written  instrument  by  proof 
of  the  verbal  declarations  of  the  parties,  made  before  or  at  the  time  of 
its  execution,  is  bad.     Harlow  v.  Boswell,  15  111.  56. 

A  parol  agreement  to  vary  a  contract  under  seal  cannot  be  pleaded 
in  a  court  of  law,  to  defeat  a  recovery  on  the  original  undertaking,  and 
Buch  a  variation  will  not  discharge  a  surety  from  liability.  Chajjjman 
V.  McGrew,  20  111.  101. 

§  7.  Evidence.  Where  there  is  a  simple  contract  in  writing,  oral 
evidence  is  admissible  to  show  a  subsequent  agreement  enlarging  the 
time  or  changing  the  place  of  performance,  or  a  waiver  of,  or  a  parol 
suppletory  agreement  supplying  something  not  in  the  contract.  Coates 
V.  Samgston,  5  Md.  121 ;  Rigshee  v.  Bowler,  17  Ind.  167.  So,  in  an 
action  on  a  quantum  meruit,  for  work  and  labor,  it  is  competent  to 
prove  that  the  original  contract  has  been  changed  at  the  request  of  the 
defendants,  also  the  price  of  the  extra  work.  Mowry  v.  Starhuck,  4 
Cal.  274.  But  such  substitution  requires  clear  and  explicit  proof. 
MoOi^ann  v.  North  Lebanon  R.  R.  Co.,  29  Penn.  St.  82.  The  respect- 
ive undertakings  assumed  by  either  party  in  such  subsequent  parol 
agreement  constitute  a  sufficient  consideration  to  support  the  promise 
of  the  other.  Low  v.  Forbes,  18  111.  568.  And  its  execution  will  be 
a  good  defense  against  an  action  upon  the  specialty.  Beach  v.  Covil- 
larcl,  4  Cal.  315. 

Parties  having  made  a  written  agreement,  evidence  of  the  declara- 
tion of  one  of  them  is  not  competent  to  prove  that  the  agreement  has 
been  modified  by  them.  Hale  v.  Handy,  26  N.  H.  206.  Nor 
is  a  written  memorandum  of  one  of  the  parties  to  a  written  contract 
admissible  to  show  that  it  had  been  modified,  but  it  may  be  used  to 
show  that  such  a  modification  was  not  considered  unreasonable. 
Palmer  v.  Fogg,  35  Me.  (5  Red.)  368.  And  where  there  is  strong 
presumptive  evidence  that  no  oral  contract,  which  was  a  modification 
of  a  former  written  one,  has  been  agreed  to,  testimony  of  the  verbal 
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negotiations  previous  to  tlie  date  of  tlie  writing  maj  be  introduced  to 
throw  light  upon  the  nature  and  cliaracter  of  the  subsequent  oral  agree- 
ment.    Collins  V.  Lester,  16  Ga.  410, 

The  rule  as  to  contradicting  or  varying  a  written  instrument  by 
parol  proof  obtains  with  the  same  force  in  equity  as  at  law.  There- 
fore, where  a  written  contract  recited  that  the  purchase-money  was  to 
be  paid  on  a  specified  day,  and  that  the  vendor  was  to  make  title 
when  the  purchase-money  was  settled  with  him,  and  no  fraud  or  mis- 
take in  its  execution  was  alleged,  it  was  held  that  the  terms  of  the  con- 
tract could  not  be  varied  in  equity  by  proof  of  a  contemporaneous 
parol  agreement  that  the  purchase-money  was  not  to  be  paid  on  the 
day  specified,  but  was  to  await  a  settlement  of  accounts  between  the 
parties.      Ware  v.  Cowles,  24  Ala.  446. 

A  difficulty  arising  in  ascertaining  the  mode  of  applying  provisions 
of  a  contract  to  the  subject-matter  may  be  a  sufficient  consideration  to 
support  a  modification  of  the  contract,  intended  to  avoid  such  a  diffi- 
culty.    Perkins  v.  Hoijt,  35  Mich.  506. 

It  cannot  be  accurately  said  that  a  contract  is  "  modified  "  after  a 
breach.  By  a  breach,  the  contract  is  determined.  A  new  contract 
may  be  made,  but  the  old  one  is  at  an  end.  Hence,  evidence  cannot 
be  competent  to  excuse  a  breach,  by  showing  that  after  it  took  place, 
the  terms  of  the  contract  were  orally  modified.  Wharton  v.  Missouri 
Car  Fowndry  Co.,  1  Mo.  App.  5Y7. 

A  subsequent  parol  contract  cannot  be  admitted  to  control  or  defeat 
a  deed  or  attach  a  condition  or  defeasance  to  it,  nor  can  a  sealed  execu- 
tory contract  be  released  or  rescinded  by  a  parol  executory  contract. 
Miller  V.  Hemjphill,  9  x\.rk.  488. 

The  parties  to  a  written  contract  may  afterward,  by  a  parol  agree- 
ment, substitute  a  different  mode  from  that  contained  therein  for  the 
discharge  of  its  obligations,  and  proof  of  the  fulfillment  of  such  parol 
agreement  will  be  a  defense  to  a  suit  brought  upon  the  original  con- 
tract.    Riohardson  v.  Cooper^  25  Me.  (12  Shep.)  450. 

YoL.  ¥11.-44 
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CHAPTER  XL VII. 

MOLLITER  MANUS  IMPOSUIT. 
AETICLE  I. 

GENERAL    RULES. 

Section  1.  Definition  and  nature.    MoUiter  manus  imposuit  is  a 

latin  phrase  and  translated  signifies  "  he  laid  his  hands  on  gently."  In 
pleading,  it  is  a  plea  in  justification  of  a  trespass  to  the  person,  and 
when  supported  by  evidence,  it  is  a  good  plea. 

Self-defense  is  a  primary  law  of  nature  and  it  is  held  to  be  an  excuse 
for  breaches  of  the  peace,  and  even  for  homicide  itself.  But  care  must 
be  taken  that  the  resistance  does  not  exceed  the  bounds  of  mere 
defense,  prevention  or  recovery,  so  as  to  become  vindictive ;  for  then 
the  defender  would  himself  become  the  aggressor.  Scribner  v.  Beach^ 
4  Denio,  448,  450.  The  force  used  must  not  exceed  the  necessity  of 
the  case.  Elliott  v.  Brown,  2  Wend.  497 ;  Gregorij  v.  Hill,  8  T.  K. 
299 ;  Baldwin  v.  Ilayden,  6  Conn.  453 ;  3  Bl.  Com.  3-5 ;  1  Hawk.  P. 
C.  130;  Cockcroft  v.  Smith,  2  Salk.  642 ;  Curtis  v.  Carson,  2  N.  H.  539. 

This  subject  has  been  noticed  in  the  chapter  on  Assault  and  Battery, 
YoL  1,  pp.' 334-347;  in  "Trespass,"  Yol.  6,  pp.  120-122,  and  in  -'De- 
fense of  Self  and  Family  "  in  Yol.  6,  pp.  643-648,  of  this  work.  Under 
the  last  title  the  principles  governing  this  plea  have  been  so  fully  set 
forth  that  they  need  but  a  cursory  notice  here. 

§  2.  When  a  defense.  See  titles  above  cited.  A  man  may  justify 
an  assault  and  battery  in  defense  of  his  lands  or  goods,  or  of  the  goods 
of  another  delivered  to  him  to  be  kept.  Hawk.  P.  C,  b.  '1,  ch.  60,  § 
23 ;  Seaman  v.  Cujppledick,  Owen,  150 ;  Alderson  v,  Waistell,  1 
C.  &  K.  358  ;  Titley  v.  Foxall,  2  Ld.  Ken.  308.  But  in  these  cases, 
unless  the  trespass  is  accompanied  with  violence,  the  owner  of  the 
land  or  goods  will  not  be  justified  in  assaulting  the  trespasser  in  the 
first  instance,  but  must  request  him  to  depart  or  to  desist,  and  if  he 
refuses,  he  should  gently  lay  his  hands  on  him  for  the  purpose  of  re- 
moving him,  and  if  he  resist  with  force,  then  force  sufficient  to  expel 
him  may  be  used  in  return  by  the  owner.  Wea/oer  v.  Bush,  8  T.  R, 
78 ;  BuUer's  N.  P.  19  ;  1  East's  P.  C.  406  ;  Ballard  v.  Bond,  1  Jur, 
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7.  It  is  otherwise  if  the  trespasser  enter  the  close  witli  force.  In 
that  case  the  owner  may,  without  previous  request  to  depart  or  desist, 
use  violence  in  return,  in  the  first  instance,  proportioned  to  the  force  of 
the  trespasser,  for  the  purpose  only  of  subduing  his  violence.  Scrih- 
ner  v.  Beach,  4  Denio  (N.  Y.),  448 ;  Polkinhorn  v.  Wright,  8  Q.  B. 
197;  10  Jur.  11;  15  L.  J.  Q.  B.  70. 

The  resumption  of  the  possession  of  land  and  houses  by  the  mere 
act  of  the  party  is  frequently  allowed.  Thus,  a  person  having  a  right 
to  the  possession  of  lands  may  enter  by  force,  and  turn  out  a  ]jerson 
who  had  a  mere  naked  possession,  and  cannot  be  made  answerable  in 
damages  to  a  party  who  has  no  right  and  is  himself  a  tortfeasor. 
Although,  if  the  entry  in  such  case  be  with  a  strong  hand,  or  a  multi- 
tude of  people,  it  is  an  offense  for  which  the  party  entering  must 
answer,  criminally.  Hyatt  v.  Wood,  4  Johns.  150;  Sampson  v. 
Henry,  13  Pick.  36. 

In  respect  to  personal  property  the  right  of  recaption  exists,  with 
the  caution  that  it  be  not  exercised  violently,  or  by  breach  of  the 
peace,  for  should  these  accompany  the  act  the  party  would  then  be 
answerable  criminally.  But  the  riot  or  force  would  not  confer  a  right 
on  a  person  who  had  none,  nor  would  they  subject  the  owner  of  the 
chattel  to  a  restoration  of  it,  to  one  who  was  not  the  owner.  Scribner 
V.  Beach,  4  Denio  (N.  Y,),  448.  And  see  Blades  v.  Higgs,  10  C.  B. 
(N.  S.)  713  ;  7  Jur.  (N.  S.)  1289  ;  30  L.  J.  C.  P.  347 ;  4  L.  T.  (N.  S.) 
551 ;  Gaylard  v.  Morris,  3  Exch.  695 ;  18  L  J.  Exch.  297.  In 
the  case  of  personal  property,  improperly  detained  or  taken  away,  it 
may  be  taken  from  the  house  and  custody  of  the  wrong-doer,  even 
without  a  previous  request,  but  unless  it  was  seized  or  attempted  to  be 
seized  forcibly,  the  owner  cannot  justify  doing  any  thing  more  than 
gently  laying  his  hands  on  the  wrong-doer  to  recover  it.  Weaver  v. 
Bash,  8  T.  R.  78;  Cora.  Dig.,  Pleader,  3  M.  17;  Sj}encer  v.  Mc- 
Gowen,  13  Wend.  256. 

An  owner  of  land  who  forcibly  enters  thereon,  and  ejects,  without 
unnecessary  force,  a  tenant  at  sufferance,  who  has  had  reasonable  notice 
to  quit,  is  not  liable  to  an  action  for  an  assault.  Low  v.  Elwell,  121 
Mass.  309 ;  23  Am.  Eep.  272  ;  Jackson  v.  Stanshury,  9  Wend.  201 ; 
Willard  v.  Warren,  17  Wend.  257 ;  Yol.  3,  pp.  399,  400. 

§  3.  When  not  a  defense.  Although  a  plea  of  molliter  7nanus 
imposuit  will  justify  an  assault,  it  was  never  considered  an  answer  to 
a  cliarge  of  beating,  wounding  and  knocking  the  party  down.  Greg- 
ory V.  Hill,  8  T.  R.  299  ;  Collins  v.  Benison,  Sayer,  138  ;  Gates  v. 
Lounshury,  20  Johns.  427.  And  see  Johnson  v.  Northwood,  1  Moore, 
42U ;  7  Taunt.  689  ;  Qahes  v.  Wood,  2  M.  &  W.  791 ;    M.  &  H.  237. 
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A  civil  trespass  will  not  justify  the  firing  of  a  pistol  at  the  trespasser, 
in  sudden  resentment  or  anger.  If  a  person  takes  forcible  possession 
of  another's  close,  so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is 
more  than  a  trespass.  So,  if  a  man,  with  force,  invades  and  enters  the 
dwelling-house  of  another.  But  a  man  is  not  authorized  to  fire  a 
pistol  on  every  invasion  or  intrusion  into  his  house ;  he  ought,  if  he 
has  a  reasonable  opportunity,  to  endeavor  to  remove  the  trespasser 
without  having  recourse  to  the  last  extremity.  MeacPs  Case,  1  Lewin's 
C.  C.  185  ;  Koscoe's  Cr.  Ev.  262.  The  rule  is,  that  in  all  cases  of  re- 
sistance to  trespassers,  the  party  resisting  will  be  guilty,  in  law,  of  an 
assault  and  battery,  if  he  resists  with  such  violence  that  it  would,  if 
death  had  ensued,  have  been  manslaughter.  Where  one  manifestly  in- 
tends and  endeavors,  by  violence  or  surprise,  to  commit  a  known  felony 
upon  a  man' s  person  (as  to  rob,  or  murder,  or  to  commit  a  rape  upon  a 
woman),  or  upon  a  man's  habitation  or  property  (as  arson  or  burglary), 
the  person  assaulted  may  repel  force  by  force,  and  even  his  servant, 
then  attendant  on  him,  or  any  other  person  present,  may  interpose  for 
preventing  mischief,  and  in  the  latter  case  the  owner  or  any  part  of 
his  family,  or  even  a  lodger  with  him,  may  kill  the  assailant,  for  pre- 
venting the  mischief.  Foster's  Crown  Law,  273.  And  see  Sorihner 
V.  Beach,  4  Denio,  448. 

A  person  on  whose  land  another  has  committed  a  trespass,  merely  by 
coming  upon  it,  and  is  going  away,  has  no  right  to  seize  and  detain 
him  in  order  to  compel  him  to  give  his  address.  Ball  v.  Axten,  4  F. 
&  F.  1019. 

Not  until  a  request  to  depart  and  a  refusal  to  obey  can  a  land-owner 
be  justified  in  resorting  to  force,  to  expel  one  who  has  peacefully  en- 
tered his  premises  and  committed  no  violence.  State  v.  Woodward^ 
50  N.  H.  527. 

§  4.  Excessive  force.  See  §§  1,  2  and  3,  ante,  pp.  346,  347. 
Although  a  person  has  the  right  to  eject  another  from  his  premises, 
who,  peaceably  entering,  refuses  to  depart  on  request,  or  who  forcibly 
enters  the  same,  or  who,  being  there,  uses  indecent  or  abusive  language, 
or  commits  an  assault  upon  him,  yet,  in  so  doing,  he  must  use  no  more 
force  than  is  reasonably  necessary  for  that  purpose,  and  if  he  uses 
more  he  will  be  liable  in  trespass  for  whatever  damage  is  thereby  done. 
Abty.  Burgheim,  80  IlL  92;  Jones  y.  Jones,  71  id.  562;  Scribner 
V.  Beach,  4  Denio,  448. 

He  who  makes  the  first  assault,  if  not  justified  in  law  in  making  it, 
has  the  burden  of  proving,  in  his  action  for  an  assault  made  upon  him 
in  resistance,  that  the  force  employed  by  the  defeudaiit  in  resisting  and 
defending  his  person  was  excessive.     Ayres  v.  Birtch,   35   Mich.  501. 


MOLLITEE  MANTIS  IMPOSUIT.  049 

§  5.  Who  may  interpose  the  defense.  See  preceding  sections  and 
authorities  there  cited. 

The  riglit  of  self-defense  is  not  limited  to  actual  peril  of  the  party 
assailed,  but  includes  the  case  where  a  reasonable  man  would  appre- 
hend either  danger  to  his  life  or  great  bodily  harm.  State  v.  Fraun- 
hurg,  40  Iowa,  555. 

A  son  can  justify  an  assault  and  battery  in  defense  of  his  father  only 
where  the  latter  was  first  assailed  and  was  resisting  the  attack  when 
the  former  interfered,  and  only  to  the  extent  of  such  force  as  was 
necessary  for  the  father's  defense.   Ohier  v.  Neal,  1  Houston  (Del.),  449. 

If  a  person,  trespassing  upon  the  land  of  another,  and  stealing  wood, 
refuses  to  leave  the  premises  when  ordered  to  do  so  by  the  owner's 
agent,  the  latter  may  use  sufiicient  force  to  eject  the  trespasser  and 
prevent  the  removal  of  the  wood.   Gyre  v.  Cuh)er,  47  Barb.  (N.  Y.)  592. 

The  owner  of  goods  (or  his  servants  acting  by  his  command)  which 
are  wrongfully  in  the  possession  of  another,  may  justify  an  assault  in 
order  to  repossess  himself  of  them,  no  unnecessary  violence  being  used. 
Blades  v.  ffiggs,  10  C.  B.  (N.  S.)  713. 

§  6.  How  interposed.  The  defense  is  interposed  by  a  special  plea 
in  which  the  enumeration  of  the  trespasses  intended  to  be  justified 
must  depend  upon  the  statements  in  the  declaration  ;  in  some  cases  it 
may  be  wholly  unnecessary  to  enumerate  them.  See  3  Chitty  on 
Pleadings,  marginal  page  1070,  and  note. 
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CHAPTER  XLVIII. 

NECESSITY. 
AETICLE  I. 

GENERAL    RULES. 

Section  1.  Definition  and  natnre.  Necessity  is  that  which  makca 
the  contrary  of  a  thing  impossible.  Whatever  is  done  through  neces- 
sity is  done  without  any  intention,  and  as  the  act  is  done  without  will 
and  is  compulsory,  the  agent  is  not  legally  responsible.  Bacon's 
Max.,  Reg.  5.  Hence  the  maxim,  necessity  has  no  law,  indeed  neces- 
sity is  itself  a  law  which  cannot  be  avoided  nor  infringed.  Clef  des 
Lois  Rom.,  Dig.  10,  3,  10,  1 ;  Corayn's  Dig.,  Pleader  (3  M.  20,  3  M. 
30),  2  Bouv.  Law  Diet.  212.     See  Accident. 

§  2.  As  to  real  estate.  If  a  public  highway  be  out  of  repair,  and 
impassable,  a  passenger  may  lawfully  go  over  the  adjoining  land,  since 
it  is  for  the  public  good  that  there  should  be,  at  all  times,  free  passage 
along  the  thoroughfares  for  the  subjects  of  the  realm.  Taylor  v.  White- 
head, Dougl.  749  ;  Btdlard  v,  Harrison,  4  M.  &  S.  387 ;  Robertson 
V.  Gantlett,  16  M.  &  W.  296  {a).  Such  an  interference  with  private 
property  is  obviously  dictated  and  justified  suinma  necessitate,  by  the 
immediate  urgency  of  the  occasion,  and  a  due  regard  to  the  public 
safety  or  convenience.  See  ante,  Yol.  6,  pp.  346,  347,  chapter  on  Ways 
and   Highways. 

An  entry  upon  land  to  save  goods  which  are  in  jeopardy  of  being 
lost  or  destroyed  by  water,  fire,  or  any  like  danger,  is  not  a  trespass. 
So,  where  one  enters  upon  the  sea  beach  of  another  and  removes,  for 
the  purpose  of  restoring  it  to  its  owner,  a  boat  cast  ashore  by  a  storm, 
and  in  danger  of  being  carried  off  by  the  sea,  he  is  not  a  trespasser, 
the  owner  of  the  beach  not  having  himself  taken  possession  of  the 
boat.  Proctor  v.  Adams,  113  Mass.  376  ;  18  Am.  Rep.  500  ;  Vol.  6, 
pp.  70,  71. 

It  not  unfrequently  becomes  a  question  whether  an  obstruction  com- 
plained of  as  a  nuisance  is  justifiable  by  reason  of  the  necessity  of  the 
case,  as  when  it  occurs  in  the  usual  and  necessary  course  of  the  party's 
law^ful  business.     The  defendant,  a  timber  merchant,  occupied  a  small 
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timber  yard  close  to  the  street,  and,  from  the  smallness  of  his  premises, 
he  was  obliged  to  deposit  the  long  pieces  of  timber  in  the  street,  and 
to  have  them  sawed  up  there  before  they  could  be  carried  into  the 
yard.  It  was  argued  that  this  was  necessary  for  his  trade,  and  that  it 
occasioned  no  more  inconvenience  than  draymen  letting  down  hogo- 
heads  of  beer  into  the  cellar  of  a  publican.  But  Lord  Eli.enborough 
said  :  "  If  an  unreasonable  time  is  occupied  in  the  operation  of  deliver- 
ing beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  cer- 
tainly a  nuisance.  A  cart  or  wagon  may  be  unloaded  at  a  gateway, 
but  this  must  be  done  with  promptness.  So,  as  to  the  repairing  of  a 
house,  the  public  must  submit  to  the  inconvenience  occasioned  neces- 
sarily, in  repairing  the  house  ;  but  if  this  inconvenience  be  prolonged 
for  an  unreasonable  time,  the  public  have  a  right  to  complain  and  the 
party  may  be  indicted  for  a  nuisance.  The  defendant  is  not  to  eke 
out  the  inconvenience  of  his  own  premises  by  taking  in  the  public 
highway  into  his  tunber-yard,  and  if  the  street  be  narrow,  he  must 
remove  to  a  more  commodious  situation  for  carrying  on  his  business.'' 
Jones'  Case,  3  Campb.  230;  Peojple  v.  Cunningham,  1  Denio,  524. 
So,  although  a  person,  who  is  rebuilding  a  house,  is  justified  in  erecting 
a  hoard  in  the  street,  which  serves  as  a  protection  to  the  public,  yet, 
if  it  encroach  unnecessarily  upon  the  liighway,  it  is  a  nuisance.  Com- 
monwealth V.  Passmore,  1  S.  &  R.  217.  Slight  inconveniences  and 
occasional  interruptions  in  the  use  of  a  liighway,  or  navigable  streams, 
which  are  temporary  and  reasonable,  are  not  illegal  merely  because  the 
public  may  not,  for  the  time,  have  the  full  use  of  the  highway  or  stream. 
Peo])le  V.  Eorton,  04  N.  Y.  (19  Sick.)  610.  And  see  Bxish  v.  Stein- 
man,  1  Bos.  &  Pul.  407;  RusseWs  Case,  6  East,  427;  6  B.  &  C.  566. 
See  ante,  Yol.  4,  pp.  726-785,  chapter  on  Nuisances. 

§  3.  As  to  personal  property.  The  excuses  of  self-defense  and  of 
the  defense  of  one's  house,  family  and  goods,  are  founded  on  necessity, 
and  these  defenses  have  been  fully  treated  of  in  the  preceding  chap- 
ters. See  chapters  on  Defense  of  Self  etc.,  Yol.  6,  p.  643,  Molliter 
Manus  Imposuit,  ante,  p.  346,  ajid  Judicial  Proceedings,  anfe,^.  173. 
If  a  ferryman  overload  his  boat  with  merchandise  a  passenger  may, 
in  case  of  necessity,  throw  overboard  the  goods  to  save  his  own  life 
and  the  lives  of  his  fellow-passengers.     Mouse's  Case,  12  Rep.  63. 

§  4.  As  to  the  person.  See  ante,  the  chapters  referred  to  in  the 
preceding  section. 

Where  two  persons,  being  shipwrecked,  have  got  on  the  same  plank, 
but,  finding  it  not  able  to  save  them  both,  one  of  them  thrusts  the 
other  from  it  and  he  is  drowned,  this  homicide  is  excusable  through 
unavoidable  necessity,  and  upon  the  great  universal  principle  of  self' 
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preservation  which  prompts  every  man  to  save  his  own  life  in  prefer 
ence  to  that  of  another  where  one  of  them  must  inevitably  perish. 
4  Bl.  Comm.  18G  ;  1  E-uss.  on  Crimes  (3d  ed.),  66-1.  As  a  general  rule, 
the  law  charges  no  man  with  default  where  the  act  done  is  compulsory 
and  not  voluntary,  and  where  there  is  not  a  consent  and  an  election  on 
his  part ;  and,  therefore,  if  either  there  be  an  impossibility  for  a  man 
to  do  otherwise,  or  so  great  a  perturbation  of  the  judgment  and  reason 
as  in  presumption  of  law  man's  nature  cannot  overcome,  such  necessity 
carries  a  privilege  in  itself.     Broom's  Legal  Maxims,  p.  54. 

§  5.  Who  may  interpose  the  defense.  A  ministerial  officer,  in 
executing  judical  process  in  pursuance  of  the  commands  he  receives  in 
the  name  of  the  government  from  a  court  of  justice,  is  entitled  to 
interpose  the  defense.  He  is  not  a  volunteer  acting  from  his  own 
free  will  or  for  his  own  benefit,  but  he  is  imperatively  commanded  to 
execute  the  writ  or  process.  He  is  the  servant  of  the  law  and  the 
agent  of  an  overruling  necessity,  and  if  the  service  of  the  law  be  a 
reasonable  service,  he  is  justly  entitled  to  expect  indemnity,  so  long  as 
he  acts  with  diligence,  caution  and  pure  good  faith.  See  ante^  p.  173. 
chapter  on  Judicial  Proceedings.  Master  and  servant,  parent  and  child, 
husband  and  wife,  killing  or  wounding  an  assailant  in  the  necessary 
defense  of  each  other  respectively,  are  excused,  the  act  of  the  relation 
assisting  being  construed  the  same  as  the  act  of  the  party  himself. 
See  ante^  Vol.  6,  pp.  643-648,  chapter  on  Defense  of  Self  and  Family. 
"  The  law  itself  and  the  administration  of  it,  "  said  Sir  W.  Scott,  with 
reference  to  an  alleged  infraction  of  the  revenue  laws,  "must  yield  to  that 
to  which  every  thing  must  bend — to  necessity;  the  law  in  its  most  positive 
and  peremptory  injunctions  is  understood  to  disclaim,  as  it  does  in  its 
general  aphorisms,  all  intention  of  compelling  them  to  impossibilities, 
and  the  administration  of  laws  must  adopt  that  general  exception  in 
the  consideration  of  all  particular  cases.  In  the  performance  of  that 
duty  it  has  three  points  to  which  its  attention  must  be  directed.  In 
the  first  place,  it  must  see  that  the  nature  of  the  necessity  pleaded  be 
such  as  the  law  itseK  would  respect,  for  there  may  be  a  necessity 
which  it  would  not.  A  necessity  created  by  a  man's  own  act,  with  a 
fair  previous  knowledge  of  the  consequences  that  would  follow,  and 
under  circumstances  which  he  had  then  a  power  of  controlling,  is  of 
that  nature.  Secondly,  that  the  party  who  was  so  placed,  used  all 
practicable  endeavors  to  surmount  the  difficulties  which  already  formed 
that  necessity  and  which,  on  fair  trial,  he  found  insurmountable.  I  do 
not  mean  all  the  endeavors  which  the  wit  of  man,  as  it  exists  in  the 
acutest  understanding,  might  suggest,  but  such  as  may  reasonably  be 
expected  from  a  fair  degree  of  discretion  and  an  ordinary  knowledge 
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of  business.  Thirdly,  that  all  this  shall  appear  by  distinct  and 
unsuspected  testimony,  for  the  positive  injunctions  of  the  law,  if 
proved  to  be  violated,  can  give  way  to  nothing  but  the  clearest  proof 
of  the  necessity  that  compelled  the  violation."  The  Generous^  2 
Dods.  323,  324. 

§  6.  How  interposed.  The  defense  of  necessity  to  be  available 
must  be  interposed  by  particularly  setting  forth  in  the  answer  the 
facts  constituting  the  necessity  ;  and  these  facts  must  be  proved  by 
distinct  and  unsuspected  testimony. 

Vol.  VII.— 45 
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CHAPTER  XLIX. 

NON-PERFORMANCE  OF  CONDITION  PRECEDENT. 

ARTICLE  I. 

GENERAL    KULES    AND    PEINCIPLES. 

Section  1.  Definition  and  nature.  "Whenever  either  of  the  parties 
to  a  contract  is  bound  to  do  some  act  before  the  other  is  under  any 
obligation  to  perform  his  covenants,  the  performance  of  such  act,  which 
must  be  first  done,  is  called  a  condition  precedent  /  and  the  reason  is, 
because  the  doing  of  that  act  is  a  condition  which  precedes  a  right  to 
call  upon  the  other  party  to  do  any  thing.  1  "Wait's  Law  and  Practice 
(3d  ed.),  p.  113. 

"What  is  or  wliat  is  not  a  condition  precedent  depends  n  ot  on  merely 
technical  words,  but  on  the  plain  intention  of  the  parties,  to  be  deduced 
from  the  whole  instrument.  Id. ;  Roberts  v.  Brett,  11  H.  L.  Cas.  337 ; 
34  L.  J.  C.  P.  337. 

When  the  covenants  are  such  that  neither  of  the  parties  is  bound  to 
do  any  thing  as  a  condition  precedent  to  a  performance  by  the  other, 
the  covenants  are  said  to  be  independent ;  which  is,  that  each  party  is 
bound  to  perform  his  covenants,  whether  the  other  does  so  or  not. 
"Whenever  the  acts  or  covenants  of  both  parties  are  to  be  performed  at 
the  same  time,  and  neither  of  them  can  maintain  an  action  against  the 
other  without  alleging  and  proving  that  he  has  performed  the  covenants 
on  his  part,  the  covenants  are  said  to  be  mutual,  or  dependent.  In  the 
case  of  mutual  and  dependent  covenants  there  is  always  a  condition 
precedent  to  be  alleged  and  proved  by  the  party  who  brings  the  action. 
But  in  the  case  of  independent  covenants,  and  in  those  cases  where  the 
covenants  are  all  independent,  there  never  need  be  any  condition  pre- 
cedent alleged  or  proved  by  the  plaintiff.  Id.  114.  Some  confusion 
has  arisen  from  the  failure  to  discriminate  between  the  cases  of  inde- 
pendent covenants,  and  those  of  conditions  precedent,  and  they  have 
been  frequently  confounded  together  as  being  really  the  same  thing. 
This  confusion  can  best  be  explained  by  quoting  from  1  Wait's  Law  & 
Pr.,  p.  114,  et  seq. :  "  If  there  is  a  specified  time  at  which  each  party 
is  to  perform  his  covenants,  and  the  parties  are  not  to  perform  their 
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covenants  at  the  same  time,  then  the  covenants  of  each  party  are  inde- 
pendent, in  the  sense  that  either  may  sue  without  alleging  a  perform- 
ance of  his  own  covenants.  Sheeren  v.  Moses,  84  111.  448.  But  if  one 
party  is  to  perform  an  act  by  a  specified  day,  and  the  other  is  not  to 
pay  for  it  until  after  the  performance  of  the  act,  in  sucli  case  the  cove- 
nant of  one  party  is  independent,  and  that  of  the  other  dependent ; 
because  the  promise  to  do  the  act  is  an  independent  promise,  and  if  not 
performed  at  the  time,  an  action  will  lie  against  him,  without  any  alle- 
gation of  performance  or  tender  by  the  other  party.  Id.  But  the  promise 
to  pay  is  mutual  and  dependent,  and  if  an  action  is  brought  for  the 
recovery  of  the  payment,  the  plaintiff  must  allege  and  prove  the  per- 
formance of  the  act  to  be  done  on  his  part."  Id.;  Rowe  v.  Huntington, 
15  Me.  350 ;  Ferrij  v.  Wheeler,  24  Yt.  286  ;  Dunham  v.  Pettee,  8  K 
Y.  (4  Seld.)  508. 

"  It  is  thus  seen,  that  although  some  of  the  covenants  in  the  same 
contract  are  independent  and  others  dependent,  that  does  not,  of  itself, 
determine  whether  the  performance  of  a  condition-precedent  must  be 
alleged.  And  there  is  but  a  single  class  of  cases  in  which  the  covenants 
are  independent,  in  the  sense  that  either  party  may  sue  the  other  with- 
out alleging  the  performance  of  any  condition  precedent,  and  those 
«ases  are :  when  there  is  a  time  specified  in  the  contract  at  which  each 
party  must  perform  his  contract,  without  reference  to  any  performance 
on  the  part  of  the  other  party  ;  and,  when  the  parties  are  each  of  them 
to  perform  his  covenants  at  a  time  different  from  that  of  the  other.  In 
every  other  case  the  covenants  of  one  party  must  be  mutual  and 
dependent,  in  the  sense  that  he  must  allege  and  prove  the  j^erformance 
of  the  conditions  precedent  on  his  part,  if  he  brings  an  action ;  although 
it  may  be  true  that  the  covenants  may  be  independent,  in  the  sense 
that  the  other  party  may  sue  without  alleging  or  proving  the  perform- 
ance of  any  condition  precedent  on  his  part.  The  reason  of  this  is, 
that  when  a  specified  time  is  fixed  for  the  performance  of  the  covenants 
by  one  party,  and  no  time  is  fixed  for  the  performance  of  the  other, 
and  the  mutual  covenants  are  the  consideration  of  each  other,  it  is 
evident  that  one  party  is  to  do  the  acts  which  he  covenants  to  do  before 
he  is  entitled  to  payment,  and  he  must  allege  performance  if  he  sue  the 
other  party ;  but  if  the  act  is  not  done  at  the  time  specified,  that  will 
be  a  breach  of  the  covenant,  and  an  action  will  lie  for  such  breach, 
without  any  performance  by  the  other  party  ;  and  this  is  so,  because 
the  party  chose  to  covenant  for  the  performance  of  his  acts  at  a  speci- 
fied time,  without  making  it  a  condition  that  the  other  party  should 
do  any  act  as  a  condition  precedent  to  a  performance  upon  his  owu 
part." 
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Where  a  covenant  or  agreement  may  be  treated  as  independent,  and 
an  action  brought  on  it,  yet  if  that  is  not  done  until  the  party  who 
might  thus  sue  becomes  bound,  on  his  part,  to  perform  some  act  under 
the  same  contract,  the  two  acts  then  become  dependent  acts,  and  nei- 
ther party  can  sue  without  first  performing  or  tendering  performance 
on  his  part.     Irwin  v.  Lee,  34  Ind.  319. 

A  party  to  a  contract  may  be  held  to  strict  performance  as  to  time, 
and  put  in  default  for  non-performance ;  and  whether  equity  would 
relieve,  would  depend  on  circumstances.  But  to  do  this,  the  party 
seeking  to  put  the  other  in  default  must  not  only  Ije  ready  and  willing 
to  perform,  but  he  must  tender  performance  at  the  time,  and  demand 
performance  from  the  other.  Hubhell  v.  Van  Sohoening,  49  N.  Y.  (4 
Sick.)  326 ;  Hajpgood  v.  Shaw,  105  Mass.  276 ;  Nelson  v.  PlimptoTi 
Fire  Proof  ElevatiMg  Co.,  55  N.  T.  (10  Sick.)  480 ;  Turner  v.  MellieVy 
59  Mo.  526.  Performance  is  a  condition  precedent  to  the  right  of 
payment  upon  the  contract.  Substantial  performance  is  not  enough, 
when  the  person  for  whom  the  work  was  done  has  neither  voluntaidly 
accepted  it,  nor  waived  a  faithful  performanee  of  the  contract.  A  con- 
dition precedent  must  be  strictly  performed,  and  if  a  person,  by  con- 
tract, engages  to  perform  an  act,  performance  is  not  excused  by  inev- 
itable accident.  Crane  v.  Kunbel,  34  N.  Y.  Supr.  Ct.  443 ;  (2  J.  &  Sp.) 
Brown  v.  Fitch,  33  N.  J.  Law  (4  Yr.)  418  ;  Taijlor  v.  Caldwell,  3  B. 
&  S.  826 ;  32  L.  J.  Q.  B.  164 ;  11  W.  Pt.  726  ;  8  L.  T.  (N.  S.)  356  ; 
Yol.  6,  pp.  432,  434,  435. 

And  in  an  executory  contract  for  the  sale  of  an  article  to  be  paid 
for  on  dehvery  at  any  time  within  a  certain  period,  the  obligations  of 
the  one  party  to  pay,  and  the  other  to  deliver  are  mutual  and  depend- 
ent ;  and  in  an  action  by  the  seller  for  the  price,  it  is  not  enough  sim- 
ply to  show  the  default  of  the  pm'chaser,  he  must  show  that  he  was 
ready  and  offered  to  deliver  the  goods.  Whichever  party  seeks  to  en- 
force the  contract  against  the  other,  must  show  performance  or  a  tender 
of  performance  on  his  part.  1  Wait's  Law  &  Pr.  117 ;  Dunham  v. 
Mann,  8  N.  Y.  (4  Seld.)  508 ;  S.  C,  4  E.  D.  Smith,  500  ;  Barhee  v. 
Willard,  4  McLean,  356. 

Where  the  plaintiffs  and  the  defendants  entered  into  an  agreement, 
whereby  the  plaintiffs  agreed  to  sell  and  deliver  to  the  defendants  all  the 
coal  they  should  want  for  their  use,  for  a  year,  or  until  the  next  spring, 
at  $5.50  per  ton,  deliveries  to  be  made  as  long  as  defendants  should 
wish  them,  the  defendants  agreeing  to  receive  the  same  at  that  price. 
A  large  amount  of  coal  was  delivered  under  this  contract,  but  subse- 
quently, and  before  the  expiration  of  the  time  therein  specified,  the 
price  of  coal  having  risen,  the  plaintiffs  refused  to  deliver  any  coal 
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under  it.  In  this  action  brought  by  them  to  recover  the  value  of  the 
coal  delivered,  it  was  held  that  the  contract  was  not  an  indivisible  one, 
and  full  performance  was  not  a  condition  precedent  to  a  recovery  by 
plaintiff,  that  as  no  time  of  payment  was  specified  in  the  contract,  they 
were  entitled  to  demand  the  pay  for  each  lot  of  coal  delivered,  and  that 
they  were  therefore  entitled  to  recover  the  price  of  the  coal  delivered, 
subject  to  the  defendant's  right  to  recoup  any  damages  they  might 
have  sustained  by  reason  of  the  breach  of  the  contract.  Per  Lee  v. 
Beehe,  13  Hun  (N.  Y.),  89.  And  see  Sinclair  v.  Bowles,  9  B.  & 
C.  92 ;  Vol.  5,  pp.  571,  572. 

§  2.  When  a  sufficient  ground  of  defense.  It  is  a  good  defense 
to  an  action  on  a  contract,  that  the  obligation  to  perform  the  act  re- 
quired was  dependent  upon  some  other  thing  which  the  other  party 
was  to  do,  and  has  failed  to  do.  And  if  before  the  one  party  has  done 
any  thing, .  it  is  ascertained  that  the  other  party  will  not  be  able  to  do 
that  which  he  has  undertaken  to  do,  this  will  be  a  sufficient  reason  why 
the  first  party  should  do  nothing.  MoaJdey  v.  Biggs,  19  Johns.  69 ; 
Short  V.  Stone,  8  Q.  B.  358  ;  Ford  v.  TiUy,  6  B.  &  C.  325  ;  Vanhorne 
V.  Dorrance,  2  Dall.  301 ;  Taylor  v.  Mason,  9  Wheat.  350.  And  if 
it  is  provided  that  the  thing  shall  be  done  "  unless  prevented  by  unavoid- 
able accident,"  the  accident  to  excuse  the  not  doing,  must  be  not  only 
unavoidable,  but  must  render  the  act  physically  impossible,  and  not 
merely  unprofitable  and  inexpedient  by  reason  of  an  increase  of  labor 
and  cost.  Thus  a  lesseQ  of  a  house  who  covenants  generally  to  repair, 
is  bound  to  rebuild  it,  if  it  be  burned  by  an  accidental  fire.  Bullock 
V.  Dommitt,  6  T.  R.  650.  And  see  Atkinson  v.  Bitchie,  10  East,  530 ; 
Harmony  v.  Bingham,  12  N.  Y.  (2  Kern.)  99  ;  Esposito  v.  Bowden, 
7  Ellis  &  B.  763 ;  reversing  S.  C,  4.  id.  963 ;  30  Eng.  Law  &  Eq.  336. 

If  one  bound  to  perform  a  future  act,  before  the  time  for  doing  it 
declares  his  intention  not  to  do  it,  this  is  no  breach  of  his  contract; 
but  if  his  declaration  be  not  withdrawn,  when  the  time  comes  for  the 
act  to  be  done,  it  constitutes  a  sufficient  excuse  for  the  default  of  the 
other  party.  In  all  cases  whatever,  a  promisor  will  be  discharged  from 
all  liability  when  the  non-performance  of  his  obligation  is  caused  by 
the  act  or  the  fault  of  the  other  contracting  party.  Thus,  where  one 
was  bound  to  deliver  a  deed  on  a  day  certain,  and  at  the  day  was  ready 
with  the  deed,  and  would  have  tendered  it  but  for  the  evasion  of  the 
other  party,  this  was  held  to  be  equivalent  to  a  tender.  Borden  v. 
Borden,  5  Mass.  67  ;  Goodwin  v.  Holbrook,  4  "Wend.  377;  Grandyy. 
McCleese,  2  Jones'  Law,  142.  Where  one  party  covenants  to  give  a 
deed  on  a  certain  day,  and  the  other  covenants  to  pay  money  on  the 
same  day,  neither  can  maintain  an  action  against  the  other  until  he  has 
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performed  or  tendered  performance  on  his  part.  Green  v.  Reynolds^ 
2  Johns.  207 ;  Robertson  v.  Robertson^  3  Rand,  68  ;  Meriwether  v. 
Ca/rr^  1  Blackf.  413.  And  if  a  conveyance  is  to  be  made  on  a  day 
prior  to  that  which  is  appointed  for  the  paymeiLt  of  the  consideration, 
the  conveyance  is  a  condition  precedent  to  the  payment.  Horine  v. 
Rest,  2  Bibb,  547.  And  where  the  performance  of  work  to  be  done 
is  to  precede  payment  and  is  a  condition  thereof,  the  contractor,  having 
substantially  failed  to  perform  on  his  part,  cannot  recover  for  his  labor 
and  materials,  notwithstanding  the  owner  has  chosen  to  enjoy  the  bene- 
fit of  the  work  done.  Harris  v.  Rathhun,  2  Abb.  (N.  Y.)  App.  Dec 
326.  And  see  Glacius  v.  BlacTc,  50  N.  Y.  (5  Sick.)  145;  10  Am.  Rep.  449. 
And  in  determining  whether  a  contractor  is  excused  from  the  perform- 
ance of  a  condition  precedent,  the  interference  of  a  third  party  cannot  be 
considered,  but  only  the  circumstances  of  the  contract,  and  the  object 
sought  to  be  accomplished  by  the  condition.  The  Bowery  National 
Bank  V.  The  Mayor,  etc.,  of  JSTew  Torh,  63  N.  Y.  (18  Sick.)  336. 
In  an  action  involving  a  condition  precedent  the  complaint  itself  must 
show,  either  performance  of  the  condition,  or  else  a  waiver  thereof,  or 
other  facts  excusing  performance.  Livesey  v.  Omaha  Hotel  Co.,  5 
Neb,  50  ;  Fultz  v.  House,  6  Smedes  &  Marsh.  404  ;  Levy  v.  Bargess, 
64  N.  Y.  (19  Sick.)  390,  So,  where  a  privilege  reserved  to  a  lessee,  by 
the  lease,  of  purchasing  the  property,  is,  by  the  terms  of  the  contract, 
made  dependent  on  the  performance  of  a  certain  covenant  by  him,  as 
lessee,  the  privilege  cannot  be  exercised  without  performing  or  offering 
to  perform  such  covenants,  Gilbert  v.  Rort,  28  Ohio  St.  276.  A  con- 
tract made  in  contemplation  of  the  passage  of  legislative  acts  which  are 
essential  to  the  object  of  the  contract,  and  the  passage  of  which  was 
confidently  expected  by  both  parties,  cannot  be  enforced  where  the 
legislature  refuses  to  pass  those  acts  and  adopts  other  measures  entirely 
defeating  the  object  of  the  parties  in  making  the  contract.  Miles,  v. 
Stevens,  3  Penn.  St.  21 ;  3  Penn.  L.  J.  434. 

It  is  a  well-settled  rule  of  the  law,  and  worthy  of  reiteration,  that  if 
a  party  by  his  contract  charge  himself  with  an  obligation  possible  to 
be  performed,  he  must  make  it  good  unless  its  performance  is  rendered 
impossible  by  the  act  of  God,  the  law,  or  the  other  party.  Unforeseen 
difficulties,  however  great,  will  not  excuse  him,  Raradine  v,  Jayne^ 
Aleyn,  27 ;  Beale  v.  Thompson,  3  Bos.  &  P.  420 ;  Beebe  v.  Johnson, 
19  Wend.  500  ;  School  Trustees  of  Trenton  v.  Bennett,  27  N.  J.  Law, 
514.     See  Dermott  v.  Jones,  2  Wall.  1 ;  Yol.  1,  pp.  106,  383, 

§  3.  When  a  partial  defense.  Where  a  special  contract  has  been 
only  partly  performed,  the  mere  fact  that  the  part  performance  has 
been  beneficial  is  not  enough  to  render  the  party  benefited  by  it  lia- 
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ble  to  pay  for  this  advantage ;  it  must  be  shown  that  he  has  taken  the 
benefit  of  the  part  performance  under  circumstances  sufficient  to  raise 
an  imphed  promise  to  pay  for  the  work  done,  notwithstanding  the 
non-performance  of  the  special  contract.  Thus,  where  the  plaintiff 
had  undertaken  to  complete  certain  work,  for  a  specified  price,  on 
houses  belonging  to  the  defendant,  the  whole  to  be  completed  by  a 
particular  day,  and  to  the  satisfaction  of  the  surveyor,  who  was  named, 
failed  to  complete  the  work  according  to  the  terms  of  the  contract,  but 
did  work  upon  the  houses,  and  the  defendant  afterward  resumed  the 
possession  of  the  houses,  and  was,  therefore,  at  the  time  of  the  trial,  to 
some  extent,  enjoying  the  fruit  of  the  labors  of  the  plaintiff,  it  was 
held,  notwithstanding,  that  the  plaintiff  could  not  recover,  either  on  the 
special  contract  or  for  work  and  labor,  for  the  special  contract  had  not 
been  performed,  and  the  mere  fact  that  the  defendant  had  taken  pos- 
session of  his  own  houses,  upon  which  work  had  been  done,  did  not 
afford  an  inference  that  he  had  dispensed  with  the  conditions  of  the 
special  agreement,  or  that  he  had  contracted  to  pay  for  the  work  actu- 
ally done  according  to  measure  and  value.  Munro  v.  Butt^  8  E.  &  B. 
738 ;  Smith  v.  Brady,  17  N.  Y.  (3  Smith)  173  ;  CuUer  v.  Powell,  2 
Smith's  Leading  Cas.  35 ;  Vol.  3,  pp.  605,  606.  "  But  when  the  builder 
has  in  good  faith  intended  to,  and  has  substantially  complied  with  the 
contract,  although  there  may  be  slight  defects,  caused  by  inadvertence 
or  unintentional  omissions,  he  may  recover  the  contract-price,  less  the 
damage  on  account  of  such  defects.  Phillip  v.  Gallant,  62  N.  Y. 
(17  Sick.)  256,  264;   Glacius  v.  Blach,  50  N.  Y.  (5  Sick.)  145. 

The  maxim  in  chancery  that  he  who  seeks  equity  must  do  equity, 
when  applied  to  a  case  of  partial  non-performance  of  an  agreement,  in- 
cludes the  rule  at  law  which,  in  actions  for  damages  on  contracts,  dis- 
criminates between  a  whole  or  only  a  partial  failure  of  performance ; 
the  breach  being  a  bar  when  it  goes  to  the  whole,  but  no  bar  to  a  par- 
tial failure.  In  which  case  the  party  injured  is  entitled,  by  a  cross 
action,  to  compensation.  Oxford  v.  Provand,  L.  R.,  2  C.  P.  135;  5 
Moore's  P.  C.  C.  (N.  S.)  150.  And,  generally,  the  rule  of  law  is,  as 
recognized  in  the  American  courts,  that  where  a  plaintiff  declares  upon 
a  general  count  for  work  done,  goods  sold,  or  the  like,  under  a  special 
contract,  the  defendant  may  give  in  evidence  every  thing  that  affects 
directly  the  value  of  the  subject  of  the  claim,  as  between  the  parties, 
including  a  breach  of  warranty,  in  reduction  of  damages.  Cutter  v. 
Powell,  2  Smith's  Leading  Cas.  35,  40.  And  see  Railroad  Co.  v. 
Smith,  21  Wall.  255  ;  Bush  v.  Jones,  2  Tenn.  Ch.  190  ;  WoI/y.  Gerr, 
43  Iowa,  339  ;  Goldsmith  v.  Hand,  26  Ohio  St.  101.  In  the  State  of 
New  York,  and  apparently  in  Indiana  and  Alabama,  the  rule  is  ex- 


360  KON-PERFORMANCE  OF  CONDITIOK  PRECEDENT. 

tended  further,  under  the  name  of  recoupment,  or  diminution  of  dam- 
ages, in  virtue  of  which  a  defendant  in  an  action,  upon  a  special 
contract,  even  under  seal,  can,  by  giving  notice,  set  up  by  way  of 
recoupment  any  breach  of  the  same  contract  by  the  plaintiff,  so  as  to 
reduce  the  damages  thereby.  This  defense,  however,  cannot  be  pleaded 
in  bar  of  the  action.  See  cases  cited  in  1  "Wait's  Law  and  Pr.,  pp.  184- 
187.  And  see  Epperly  v.  Bailey,  3  Ind.  72  ;  Hatchett  v.  Gibson,  13  Ala. 
588 ;  Smith  v.  Smith  45  Yt.  433.  Wliere  a  contract  for  erecting 
a  building  provides  that  payment  shall  be  made  in  installments,  as  suc- 
cessive portions  of  the  work  are  completed,  if  the  building  is  destroyed 
by  inevitable  accident  before  finished,  the  builder  is  entitled  to  be  paid 
such  installments  as  have  been  fully  earned  ;  but  he  cannot  claim  any 
portion  of  the  next  installment  not  fully  earned.  Richai'dson  v. 
Shaw,  1  Mo.  App.  234. 

§  4.  What  excuses  performance.  In  general,  in  case  of  an  entire 
contract,  the  party  claiming  under  it  must  show  full  performance  on 
his  part ;  but  full  performance  is  excused  where  rendered  impossible  by 
the  act  of  God,  or  of  the  law,  or  of  the  other  party  to  the  contract. 
Jennings  v.  Lyons,  39  Wis.  553  ;  Schwartz  v.  Daegling,  55  111.  342  ; 
MeMlle  v.  Be  Wolf,  4  El.  &  Bl.  844;  1  Jur.  (IST.  S.)  758 ;  24  L.  J.  Q. 
B.  200  ;  3  C.  L.  R.  960.  Sickness  or  death  is  an  act  of  God  in  such  a 
sense  as  generally  to  excuse  full  ^performance  of  an  entire  contract,  and 
permit  a  recovery  on  a  quantum  meruit  {Harrington  v.  Fall  Ri/ner 
Iron  WorTis  Co.,  119  Mass.  82  ;  Vol.  3,  p.  606);  but  otherwise  where  the 
sickness  is  one  which  should  have  been  foreseen  and  provided  against 
by  the  party  in  default.  Jennings  v.  Lyons,  39  Wis.  553  ;  20  Am. 
Rep.  57;  Vol.  3,  p.  606.  But  where  a  man,  by  his  contract,  binds 
himself  to  do  a  thing,  he  is  bound  to  do  it  if  he  can,  notwithstand- 
ing any  accident,  because  he  ought  to  have  guarded  by  his  contract 
against  it.  Clarh  v.  Glasgow  Assur.  Co.,  1  Macq.  H.  L.  Gas.  668 ; 
Fischel  V.  Scott,  15  C.  B.  69;  Pope  v.  Bamidge,  10  Exch.  73; 
Stees  V.  Leonard,  20  Minn.  494 ;  Booth  v.  Spuyten  Buyvil  Boiling 
Mill  Co.,  60  N.  Y.  (15  Sick.)  487 ;  S.  C,  3  Thomp.  &  C.  368.  But 
where,  from  the  nature  of  the  conti^act,  it  is  apparent  the  parties 
contracted  on  the  basis  of  the  continued  existence  of  a  given 
person  or  thing,  a  condition  is  implied,  that  if  the  performance 
becomes  impossible,  from  the  perishing  of  the  person  or  thing,  that 
shall  excuse  the  performance.  Walker  v.  Tucker,  70  111.  527.  See 
Pole  v.  Cetovich,  2  F.  &  F.  104.  But  where  the  performance  of  a 
stipulation  in  a  contract  is  made  to  depend  upon  the  continued  exist- 
ence, at  the  maturity  of  the  contract,  of  another  contract  existing,  be- 
tween the  party  who  is  to  perform  such  stipulation  and  a  person  who 


NON-PERFORMANCE  OF  CONDITION  TRECEDENT.  361 

is  not  a  party  to  the  contract  containing  the  stipulation,  and,  before 
the  maturity  of  the  contract  containing  the  stipulation,  the  other  con- 
tract is  terminated,  not  by  operation  of  its  provisions,  but  by  the  con- 
sent of  the  person  who  is  to  perform  the  stipulation,  without  the 
knowledge  or  consent  of  the  other  party  to  the  contract  containing  the 
stipulation,  the  performance  of  the  stipulation  will  not  be  excused 
because  of  the  tennination  of  the  other  contract  before  the  matmity 
of  the  contract  containing  such  stipulation.  Durland  v.  Pitcairn,  51 
Ind.  426.  If  an  employee,  who  is  under  a  contract  to  serve  his  employer 
for  a  fixed  period,  leaves  the  service  before  the  expiration  of  the  time, 
he  is  not  entitled  to  recover  what  may  be  his  due,  after  deducting  dam- 
ages for  the  breach  of  contract,  until  the  time  of  payment  fixed  by  the 
contract.     Powers  v.  Wilson,  47  Ind.  QQQ. 

One  of  the  parties  to  a  contract  cannot  complain  of  a  faihu'e  to  per- 
form on  the  part  of  the  other,  if  his  own  laches,  or  refusal  to  perform, 
has  contributed  to  defeat  the  object  of  the  contract.  Smith  v.  Cedar 
RaiMs,  etc.,  R.  R.  Co.,  43  Iowa,  239 ;  Taylor  v.  Remi,  79  111.  181 ; 
Coultee  V.  Board  of  Education,  63  N.  Y.  (18  Sick.)  365  ;  Buffkin  v. 
Baird,  73  No.  Car.  283 ;  Eurojyean  and  Australian  Royal  Mail  Co.  v. 
Royal  Mail  Steam  Packet  Co.,  30  L.  J.  C.  P.  247 ;  Rail  v.  Coiider, 
3  Jur.  (N.  S.)  963;  2  C.  B.  (N.  S.)  53;  26  L.  J.  C.  P.  288. 

An  agreement  that  a  defendant  might  leave  the  service  if  he  was 
dissatisfied  with  it,  authorizes  him  to  terminate  the  agreement.  Rossi- 
ter  V.  Cooj>er,  23  Yt.  522 ;  Durgin  v.  Baker,  32  Me.  273;  Yol.  3,  p.  581. 

And  where  one  party  to  a  contract,  in  executing  it,  follows  the  du'ec- 
tion  of  the  other,  the  latter  cannot  complain  of  the  manner  of  the  per- 
formance. Kansas,  etc.,  R.  R.  Co.  v.  McCoy,  8  Kans.  538 ;  Siebert  v. 
Leonard,  17  Minn.  433;  Doyle  v.  Halpin,  33  N.  Y.  Supt.  Ct,(l  J.  &  Sp.) 
352.  And  if  one  party  to  an  executory  contract  has,  by  his  own  act,  or 
default,  prevented  the  other  party  from  fully  performing  his  contract, 
the  party  thus  preventing  performance  cannot  take  advantage  of  his 
own  act  or  default  to  exonerate  himself  from  paying  for  what  has  been 
done  under  the  contract.  Nihlo  v.  Binsse,  3  Abb.  (N.  Y.)  xlpp.  Dec. 
375.  See  Ketchum  v.  Zeilsdorff,  26  "Wis.  514 ;  JV7ieatly  v.  Coving- 
ton, 11  Bush  (Ky.),  18.  But  where  the  plaintiff  contracted  to  build 
an  organ  for  the  defendants,  payment  to  be  made  when  it  should  be 
completed.  Before  completion  the  plaintiff  mortgaged  it  in  its  unfin- 
ished condition,  as  security  for  advances  made  by  the  defendants  to 
enable  him  to  continue  work  upon  it.  Subsequently  it  was  sold,  un- 
completed, by  the  defendants,  under  the  mortgage,  for  default  in  pay- 
ment. It  was  held  that  the  defendants,  by  enforcing  the  mortgage, 
<lid  not  so  prevent  performance  of  his  contract  by  the  plaintiff,  that  he 
YoL.  YII.— 46 
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could  recover  from  tliem  the  contract  price.  Wallman  v.  Society  of 
Concord,  45  N.  Y.  (6  Hand)  485. 

If  one  of  the  parties  to  a  contract  attempts  to  vary  or  change  its 
terms,  the  other  is  thereby  released  ;  and  an  unintentional  part  per- 
formance, which  is  withdrawn  as  soon  as  discovered,  will  not  imply  an 
assent  to  the  change.     Turner  v.  Baker,  30  Ark.  188. 

Where  one  is  engaged  to  perform  certain  professional  services  (as 
here  to  play  a  piano  at  a  concert  on  a  specified  day)  and  is  prevented 
from  performance  by  illness  and  consequent  incapacity,  he  is  excused, 
inasmuch  as  the  contract  is  in  its  nature  not  absolute,  but  conditional 
upon  the  party  being  well  enough  to  perform.  Rohinmn  v.  Damsorij 
L.  E.,  6  Exch.  269  ;  40  L.  J.  Exch.  172  ;  24  L.  T.  (N.  S.)  755 ;  19  W. 
E.  1036.  See  Cutter  v.  Poioell,  2  Smith's  Leading  Gas.  47;  Vol.  3,  p.  606. 
Continued  and  repeated  def aidts  in  payment,  according  to  the  provisions 
of  a  contract,  will  justify  the  contractors  in  abandoning  the  work  before 
its  completion,  and  entitle  them  to  recover  as  damages  what  the  uncom- 
pleted portion  of  the  work  would  amount  to  at  the  contract-price 
beyond  the  cost  to  them  of  completing  it.  Grand  Rapids,  etc.,  B.  B. 
Co.  V.  VanDusen,  29  Mich.  431. 

§  5.  Consent  to  waive  performance.  Any  or  all  of  the  several 
provisions  of  a  written  contract  may  be  waived  by  parol.  American 
Corrugated  Iron  Co.  v.  Eisner,  39  N.  Y.  Supt.  Ct.  (7  J.  &  Sp.)  200. 
Eef  usal  of  an  employer  to  permit  his  contractor  to  finish  the  work  waives 
performance,  and  warrants  the  contractor  in  suing  to  recover  the  differ- 
ence between  the  contract-price  and  what  it  would  have  cost  him  to  finish 
the  building.  Park  v.  Kitchen,  1  Mo.  App.  357.  See  Wheatly  v. 
Covington,  11  Bush  (Ky.),  18.  Knowingly  acquiescing  in  a  deviation 
from  a  contract  is  deemed  a  waiver  of  its  strict  performance.  Pike 
v.  Nash,  3  Abb.  (N.  Y.)  App.  Dec.  610 ;  Garrison  v.  Dingman,  56 
111.  150  ;  Waters  v.  Harvey,  3  Houst.  (Del.)  441.  See  Duffy  v.  0' Don- 
ovan, 46  N.  Y.  (1  Sick.)  223.  But  an  acceptance  by  an  employer  of 
work  done  upon  his  property  (as  upon  a  house)  is  not  a  waiver  of 
any  defense  to  a  contract  based  upon  defects  in  its  performance. 
Yeats  V.  Ballentine,  56  Mo.  530 ;  Beed  v.  Board  of  Education  of 
Brooklyn,  4  Abb.  (N.  Y.)  App.  Dec.  24.  To  constitute  a  waiver 
of  a  claim  for  a  breach  of  warranty  or  contract  the  acts  or  cir- 
cumstances relied  on  to  constitute  a  waiver  must  have  been  per- 
formed or  have  transpired  after  the  party  against  whom  the  waiver 
urged  knew  or  should  have  known  the  facts,  constituting  the  breach  of 
warranty  or  contract.  Dodge  v.  Mirvn.,  etc.,  Boofing  Co.,  14 
Minn.  49. 

Where  time  is  made  the  essence  of  the  contract,  and  it  is  stipulated 
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that  the  party  who  fails  in  performance  shall  lose  his  interest  therein, 
such  failure  does  not  render  the  contract  null  and  void.  A  subsequent 
part  performance  by  the  party  not  delinquent  is  a  waiver  of  the  breach. 
Audubon  County  v.  American  Emigrant  Co.^  40  Iowa,  460.  See 
Murphy  v.  Buckma/n,  06  N.  Y.  (21  Sick.)  297. 

§  6.  Refusal  to  accept  performance.  An  offer  by  one  party  to 
perform,  and  a  refusal  by  the  other  party  to  accept  services  stipulated 
in  the  contract,  are  not  equivalent  to  performance.  Wood  v.  Morgan^ 
6  Bush  (Ky.),  507.  So  a  refusal  to  accept  a  tender  of  a  part  of  a  quan- 
tity of  lumber,  stipulated,  in  an  executory  contract,  to  be  manufac- 
tured of  a  certain  quality,  will  not  excuse  from  further  performance  on 
the  part  of  the  manufacturer.  Collins  v.  Delaporte,  115  Mass.  159. 
But,  where  by  a  contract  between  the  parties,  the  assignment  of  a  lease 
by  the  plaintiff,  with  the  assent  of  the  landlord,  was  a.  condition  pre- 
cedent, it  was  held  that  an  offer  of  performance  by  the  plaintiff,  and 
an  absolute  refusal  to  accept  upon  the  part  of  the  defendant,  excused 
a  formal  tender  by  the  former  of  an  assignment  executed  by  him,  with 
the  written  assent  of  the  landlord  thereto.  Blewett  v.  Baker,  58  N. 
Y.  (13  Sick.)  611.  And  where  the  defendant  agreed  to  allow  the  plain- 
tiff to  dig  moulding  sand  on  the  premises  of  the  former  in  places  to  be 
designated  by  him,  during  a  specified  period,  at  a  certain  rate  per  ton  ; 
and  the  plaintiff  dug  sand  at  a  place  designated  by  the  defendant  until 
the  sand  at  that  place  was  exhausted,  when,  although  the  time  speci- 
fied had  not  expired,  and  there  were  other  deposits  of  sand  on  the  prem- 
ises, the  defendant  refused  to  designate  any  other  place  at  which  sand 
might  be  dug,  it  was  held  that  his  refusal  was  a  breach  of  the  contract. 
Hurd  v.  Gill,  45  N.  Y.  (6  Hand)  341. 
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CHAPTER  L. 

NOTICE  OF  ACTION  OB  DEMAND. 
AETICLE  I. 

GENERAL  ETJLES  AND  PEINCIPLES. 

Section  1.  Definition  and  nature.  Notice  is  the  information 
given  of  some  act  done,  or  the  interpellation  by  which  some  act  is 
required  to  be  done.  The  giving  notice  in  certain  cases,  obviously,  is 
in  the  nature  of  a  condition  precedent  to  the  right  to  call  on  the  other 
party  for  the  performance  of  his  engagement,  whether  his  contract 
were  express  or  implied.  Thus  in  the  familiar  instance  of  bills  of 
exchange  and  promissory  notes,  the  implied  contract  of  an  indorser  is 
that  he  will  pay  the  bill  or  note  provided  it  be  not  paid,  on  present- 
ment at  maturity,  by  the  acceptor  or  maker  (being  the  "psirty  primarily 
liable),  and  provided  that  he  (the  indorser)  has  due  notice  of  the  dis- 
honor, and  without  which  he  is  discharged  from  all  liability :  Conse- 
quently it  is  essential  for  the  holder  to  be  prepared  to  prove  affirma- 
tively that  such  notice  was  given  or  some  facts  dispensing  with  such 
notice.  1  Chitty's  Pract.  496.  And  it  may  be  said  generally  that 
wherever  the  defendant's  liability  to  perform  an  act  depends  on  another 
occurrence  which  is  hest  known  to  the  ^jZa?*7i^'^  and  of  which  the  de- 
fendant is  not  legally  bound  to  take  notice,  the  plaintiff  must  prove 
that  due  notice  was  in  fact  given.  Watsooi  v.  Walker^  23  N.  H. 
471.  So,  in  cases  of  insurance  on  ships  a  notice  of  abandonment  is 
frequently  necessary  to  enable  the  assured  plaintiff  to  proceed  as  for  a 
total  loss  when  something  remains  to  be  saved,  in  relation  to  which, 
upon  notice,  the  insurers  might  themselves  take  their  own  measures. 
And,  always  where  a  conditional  obligation  becomes  absolute  by  the 
happening  of  any  fact  extraneous  to,  and  not  named  in  the  contract,  it 
is  necessary  to  aver  notice,  and,  if  denied,  to  prove  it ;  and  a  plea,  deny- 
ing notice  in  such  case,  is  good.  Rountree  v.  Hendrick,  1  B.  Monr. 
189  ;  JoAiua/ry  v.  Duncam,,  3  McLean,  19.  But  neither  demand  nor 
notice,  nor  other  diligence  is  necessary,  when  the  party  to  be  charged 
had  no  right  to  expect  it,  and  could  not  have  been  injured  by  the  omis- 
sion of  it.      Randon  v.  Barton,  4  Texas,  289.      But  the  means  of 
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knowledge  by  which  a  party  is  to  be  affected  with  notice  must  be  under- 
stood to  be  means  of  knowledge  which  are  practically  within  reach, 
and  of  which  a  prudent  man  might  have  been  expected  to  avail  him- 
self. Broadhent  v.  Barlow,  3  DeG.,  F.  &  J.  570 ;  7  Jur.  (N.  S.)  479  ; 
30  L.  J.  Chanc.  569 ;  4  L.  T.  (N.  S.)  193. 

Notice  may  be  actual  or  constructive.  Actual  notice  exists  when 
knowledge  is  actually  brought  home  to  the  party  to  be  affected  by  it. 
Constructive  notice  exists  when  the  party,  by  any  circumstance  what- 
ever, is  put  upon  inquiry,  or  when  certain  acts  have  been  done  which 
the  party  interested  is  presumed  to  have  knowledge  of  on  grounds  of 
public  policy.  Bates  v.  Norcross,  14  Pick.  (Mass.)  224 ;  Pritchard 
V.  Brown,  4  N.  H.  397 ;  Scott  v.  Gallagher,  14  Serg.  &  Rawle  (Penn.), 
333.  The  recording  a  deed  {McDermott  v.  The  Board  of  Police,  etc., 
25  Barb.  [N.  Y.]  635 ;  4  Kent's  Comm.  182,  n.) ;  an  advertisement  in 
a  newspaper,  when  authorized  by  statute  as  part  of  the  process,  public 
acts  of  government,  and  lis  jpende7is,  furnish  constructive  notice. 
Notice  to  an  agent  is,  in  general,  notice  to  the  principal,  where  it 
arises  from,  or  is  at  the  time  connected  with,  the  subject-matter  of 
his  agency ;  for,  upon  general  principles  of  public  policy,  it  is  pre- 
sumed that  the  agent  has  communicated  such  facts  to  the  principal ;  and 
if  he  had  not,  still  the  principal,  having  intrusted  the  agent  with  the 
particular  business,  the  other  party  has  a  right  to  deem  his  acts  and 
knowledge  obligatory  upon  the  principal,  otherwise  the  neglect  of  the 
agent, whether  designed  or  undesigned,  might  operate  most  injuriously 
to  the  rights  and  interests  of  such  party.  Vol.  1,  pp.  231,  232;  Story  on 
Agency,  §  146,  p.  163 ;  Paley  on  Agency,  by  Lloyd,  262-266 ;  Fitz- 
herhert  v.  Mather,  1  T.  E.  12,  16 ;  Berkley  v.  Watling,  7  Adolph.  & 
Ell.  29 ;  Banl  of  U.  S.  v.  Davis,  2  Hill,  451,  461,  464. 

Notice  may  be  written  or  oral,  in  many  cases,  at  the  oj)tion  of  the 
party  required  to  give  it ;  but  written  notice  is  generally  preferable, 
both  as  avoiding  doubt  and  ambiguity  in  its  terms,  and  as  admit- 
ting more  easy  and  exact  proof  of  delivery.  2  Bouv.  Law  Diet.,  p. 
237.  A  waiver  of  demand  and  notice  upon  a  promissory  note  is  as 
effectual  after  as  before  the  maturity  of  the  note.  Pindge  v.  Kimhall, 
124  Mass.  209. 

An  omission  to  do  something  which  ought  to  be  done,  in  order  to 
the  complete  performance  of  a  duty  imposed  upon  a  public  body 
Tinder  an  act  of  parliament,  or  the  continuing  to  leave  any  such  duty 
unperformed,  amounts  to  "  an  act  done  or  intended  to  be  done  "  within 
the  meaning  of  a  clause  requiring  a  notice  of  action.  Jolliffe  v. 
Wallasley  Local  Board,  L.  R.,  9  C.  P.  62;  43  L.  J.  C.  P.  41. 

§  2.  Wh«n  required  in  actions  on  contract.    In  assumpsit,  when 
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the  event  on  which  the  defendant's  duty  arises  and  the  plaintiff's  right 
accrues  is  peculiarly  within  the  knowledge  of  the  plaintiff,  the  defend- 
ant is  entitled  to  notice  of  the  occurrence  of  the  event,  before  suit. 
But  if  the  defendant  has  means  of  informing  himself  of  the  event,  from 
a  definite  known  source,  other  than  by  information  from  the  plaintiff, 
he  is  not  entitled  to  claim  notice  from  the  plaintiff.  In  other  words, 
the  rule  is  that  when  a  party  stipulates  to  do  a  certain  thing  in  a  certain 
specific  event,  which  may  become  known  to  him  or  with  which  he  can 
make  himself  acquainted,  he  is  not  entitled  to  notice  unless  he  stipu- 
lates for  it,  but  when  it  is  to  do  a  thing  in  an  event  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought  to  be 
given  him.  Lamphere  v.  Cowen,  42  Vt.  175.  And  see  Bulkley  v. 
Elderkin^  Kirby  (Conn.),  188 ;  Brewster  v.  Wewarh,  11  N.  J.  Eq.  (3 
Stockt.)  114.  No  demand  need  be  proved  in  a  suit  on  a  promise  to  pay 
money  on  demand.  Ross  v.  Lafayette,  etc.,  i?.  M.  Co.,  6  Ind.  297; 
Pendexter  v.  Carleton,  16  N.  H.  482.  But  a  suit  is  a  legal  demand  for 
money  only,  and  an  action  will  not  lie  on  a  contract  payable  in  any 
thing  other  than  money  until  after  a  special  demand  made.  Wyat  v. 
Bailey,  1  Morris,  396 ;  Martin  v.  Fox,  etc.,  Co.,  19  Wis.  552 ;  Frazee 
V.  McChord,  1  Carter  (Ind.),  224 ;  Martin  v.  Chauvin,  7  Mo.  277.  So 
a  demand  is  necessary  to  support  an  action  on  a  contract  to  deliver 
"  corn  "  or  "  other  farm  produce,"  no  place  of  delivery  being  stated. 
Bradley  v.  Farrington,  4  Ark.  532.  And  see  Kelly  v.  Wehh,  27  Tex. 
368.  And  where  goods  are  delivered  to  a  commission  merchant  to  sell, 
but  remain  unsold,  the  owner  cannot  maintain  an  action  for  them  with- 
out a  demand  and  refusal.  Martin  v.  Wehh,  5  Pike,  73.  And  see 
Bolles  V.  Stearns,  11  Cush.  (Mass.)  320;  Decker  v.  Birhap,  1  Morris, 
62.  And  where  a  quantity  of  wheat  was  delivered  to  A  by  D,  con- 
signed to  B,  and  A  executed  a  bill  of  lading  for  the  amount  represented 
to  have  been  shipped,  and  delivered  it  to  the  consignee,  and  the  wheat 
fell  short,  and  A  made  up  the  deficiency,  there  being  no  imputation  of 
fraud,  it  was  held  that  for  A  to  support  an  action  against  D  for  defi- 
ciency, a  previous  demand  was  necessary  to  enable  D  to  correct  the 
mistake.     Norris  v.  Milwaukee  Dock  Co.,  21  Wis.  130. 

Where  a  party  agrees  to  perform  certain  services,  in  consideration 
that  he  shall  receive  certain  goods  and  merchandise  therefor,  a  demand 
of  the  goods  and  merchandise  so  to  be  paid,  and  a  refusal  to  deliver  the 
same,  is  indispensable  to  a  right  of  action  therefor.  King  v.  Kerr,  4 
Chand.  (Wis.)  159.  A  note  payable  in  cash,  or  in  specific  articles  on 
demand,  is  evidence  of  a  promise  in  the  alternative,  and  a  demand  of 
payment,  before  suit  is  brought,  is  necessary,  that  the  maker  may  elect 
the  mode  of  payment.     Stevens  v.  Adams,  45  Me.  611. 
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A  demand  for  redelivery  is  prerequisite  to  an  action  to  recover  a 
special  deposit.  Duncan  v.  Magette,  25  Tex.  245.  A  stockholder  must 
prove  a  demand  before  he  can  maintain  an  action  for  a  dividend.  Scott 
V.  Central  B.  B.,  etc.,  Co.,  52  Barb.  (N.  Y.)  45.  A  count  in  a  com- 
plaint for  money  had  and  received,  which  does  not  allege  a  demand,  is 
demurrable.  Beina  v.  Cross,  6  Cal.  29.  Notice,  actual  or  construct- 
ive, is  necessary  to  the  validity  of  proceedings  in  rem.  McKim  v. 
Mason,  3  Md.  Ch.  Dec.  186. 

In  order  to  sustain  an  action  upon  a  bank  bill,  promising  payment 
upon  demand,  there  must  be  a  demand  of  payment,  or  circumstances 
must  exist  excusing  a  demand,  although  the  bill  is  not  made  payable  at 
any  particular  place.  There  is  a  material  difference,  in  this  respect, 
between  a  promissory  note,  and  a  bank  bill  issued  for  the  purpose  of 
being  circulated  as  money  or  its  representative.  Thurston  v.  Wolf- 
horough  Bank,  18  N.  H.  391. 

If  a  person  receives  property  as  a  bailee,  that  relation  will  be  pre- 
sumed to  continue  unless  the  contrary  is  shown,  and  a  demand  is  neces- 
sary before  bringing  an  action  of  replevin ;  but  if  the  bailee  determines 
the  bailment  by  an  act  of  his  own,  or  if  after  his  decease  his  adminis- 
trator inventories  or  appraises  the  property  as  belonging  to  his  intes- 
tate, no  demand  is  necessary.     Spencer  v.  McDonald,  22  Ark.  466. 

In  an  action  of  replevin  to  recover  a  machine  for  clipping  horses, 
sold  to  the  defendant  upon  the  condition  that  he  should  pay 
monthly  a  royalty  of  one  dollar  for  each  horse  clipped  with  it,  under 
penalty  of  forfeiting  the  machine,  when  it  was  shown  that,  on  the  first 
of  July,  a  demand  for  the  royalties  then  due  and  for  the  machine  was 
made,  and  that  subsequently  plaintiff  took  defendant's  check,  post- 
dated several  days,  for  the  amount  due,  which  was  never  paid,  and 
this  action  was  commenced  %vithout  any  return  of  the  check  and  without 
any  further  demand,  it  was  held  on  appeal  that  the  complaint  was 
properly  dismissed  ;  that  after  the  taking  of  the  check  a  ne^  demand 
was  necessary.     Smith  v.  Neioland,  9  Hun  (N.  Y.),  553. 

§  3.  When  required  iu  actions  for  torts.  A  honafide  purchaser 
of  a  chattel,  which  has  been  wrongfully  taken  from  the  owner,  is  not 
liable  to  an  action  for  the  possession  without  a  previous  demand. 
Wood  V.  Cohen,  6  Ind.  455.  So,  proof  of  a  demand  by  the  vendee 
and  refusal  to  deliver  is  necessary  to  entitle  the  purchaser  of  a  chattel, 
which,  at  the  time  of  the  purchase,  was  in  the  possession  of  a  third 
party,  to  recover  against  such  third  party  for  its  wrongful  detention. 
Howell  V.  Kroose,  4  E.  D.  Smith  (N.  Y.),  357.  So,  where  a  miller 
fraudulently  drew  into  his  boom  and  manufactured  into  lumber,  logs 
belonging  to  other  parties,  who  then  transferred  their  rights  to  R.,  it 
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was  held  that  R.  could  not  maintain  an  action  against  him  for  the  lum- 
ber without  showing  a  notice  and  demand  after  the  transfer.  Root  v, 
JBonnema^  22  Wis.  539.  And  to  maintain  an  action  for  the  conver- 
sion of  personal  property  rightfully  in  the  possession  of  the  defendant, 
a  demand  for  the  return  of  the  property  must  be  proved.  Ryerson  v. 
Kauffield,  13  Hun  (N.  Y.),  387. 

§  4.  When  not  required  on  contract.  When  an  obligation  to  pay 
is  complete,  a  cause  of  action  at  once  arises  and  no  formal  demand  is 
necessary.  Watson  v.  Walker^  23  N.  H.  471;  O'^  Connor  v.  Ding- 
ley,  26  Cal.  11.  And  it  is  unnecessary  to  put  the  defendant  in 
default  before  bringing  suit  against  him  if,  from  the  nature  of  the  case, 
a  demand  would  be  of  no  avail  if  made.  Rosenthral  v.  Baer,  18  La. 
Ann.  573.  Lex  neminein  cogit  ad  vana.  So,  a  party  is  not  required 
to  demand  performance  of  him  who  has  already  expressly  refused  to 
perform  his  obligation.  Ahels  v.  Glover,  15  La.  Ann.  247.  And  see 
Linderma/ii  v.  Dishrow,  31  Wis.  465.  So,  too,  where  one  party  to  a 
contract  has  disqualified  himself  from  performance,  the  other  party  can 
recover  for  breach  of  promise,  without  proof  of  a  demand  or  a  tender. 
As,  where  the  vendor  of  chattels  sold  to  the  vendee,  sells  and  delivers  the 
same  chattels  to  a  third  party.  Bassett  v.  Bassett,  55  Me.  127 ;  Smith 
V.  Jordan,  13  Minn.  264 ;  Robinson  v,  Clark,  20  La.  Ann.  384 ;  Wil- 
stach  V.  Hawkins,  14  Ind.  541 ;  Foster  v.  Leejper,  29  Ga.  294.  No 
demand  is  necessary  before  commencing  an  action  for  property  lost  or 
destroyed  by  a  person  having  it  in  custody.  Alden  v.  Pearson,  3 
Gray  (Mass.),  342.  And  if  a  person  advance  money  or  property,  or 
render  valuable  services  in  the  performance  of  a  contract,  void  on 
account  of  fraudulent  representations  by  the  opposite  party,  he  may 
recover  back  such  money  or  property  and  recover  the  value  of  such 
services  without  a  demand.  Malone  v.  Harris,  6  Mo.  451.  And 
where  an  account  is  payable  in  goods  out  of  the  store  of  a  party,  it  is 
not  necessary  to  demand  the  goods  before  a  suit  is  brought  to  recover 
the  amount  of  the  account,  if  such  party  has  ceased  trading  before  suit 
brought,  and  was  not  situated  to  pay  the  goods,  and  there  has  been  no 
imreasonable  delay  on  the  part  of  the  creditor  in  calling  for  them. 
Brooks  V.  Jewell,  14  Yt.  470. 

Where  the  time  for  the  payment  of  property  is  fixed  by  contract,  no 
demand  is  necessary.  Oamphell  v.  Clark,  1  Hemp,  67 ;  Alexander  v. 
Macaxdey,  6  Md.  359 ;  Crabtree  v.  Messersmith,  19  Iowa,  179.  And 
on  a  contract  for  services  to  be  paid  for  "  out  of  the  store  "  of  a  third 
person,  an  action  may  be  maintained  without  proof  of  a  demand  of 
payment  at  such  store.  Bragdon  v.  Poland,  51  Me.  323;  Yol.  1,  p.  581. 
The  maker  of  a  letter  of  credit  for  paper,  in  these  words,  "  if  you  wiU 


NOTICE  OF  ACTION  OR  DEMAND.  369 

fill  his  order,  I  will  be  responsible,"  is  liable  upon  it  originally  without 
demand  on  the  bearer  and  notice  to  the  maker.  Crittenden  v.  Steele^ 
3  G.  Greene  (Iowa),  538. 

In  an  action  for  the  specific  performance  of  a  trust  by  the  execution 
of  a  deed,  a  demand  of  the  deed  before  suit  is  only  material  as  affect- 
ing the  costs.  Jones  v.  Petalinna,  36  Cal.  231.  But  where  the  owner 
of  land  has  contracted  with  a  railroad  company  to  convey  to  it  a  right  of 
way,  and  has  permitted  the  company  to  enter  and  construct  their  road 
without  objection,  he  cannot  set  up  in  defense  to  an  action  in  equity  to 
enforce  the  contract,  failure  on  the  part  of  the  company  to  pay  the  one 
dollar  forming  a  part  of  the  consideration  in  the  agreement,  without 
proving  a  demand  and  refusal.  Purinton  \.  NoHhera  111.  R.  R.  Co.., 
46  m.  297. 

In  an  action  by  the  owner  to  recover  the  value  of  a  large  amount  of 
property  from  a  party  who  was  a  honajide  purchaser  from  one  having 
no  authority  to  sell,  no  demand  before  suit  is  necessary.  WhiiTnan, 
etc.,  Co.  V.  Tritle,  4  Nev.  494 ;  CUt/  of  Covingtoti  v.  McJVicMe,  18  B. 
Monr.  (Ky.)  262 ;  Partridge  v.  Swazey,  46  Me.  414. 

No  demand  is  necessaiy  before  bringing  suit  upon  a  promise  to  pay 
money  which  does  not  specify  the  time  of  payment  when  a  reasonable 
time  has  elapsed.  Niemeyer  v.  JBroohs,  44  111.  77.  Nor  need  a  de- 
mand be  made  prior  to  bringing  suit  on  a  note  payable  on  demand. 
Fankboner  v.  Fankhoner,  20  Ind.  62.  Or  where  the  time  of  payment 
of  the  note  is  fixed.  Harbor  v.  MorgoM,  4  id.  158.  And  where  it  is 
the  duty  of  a  party,  by  contract  or  otherwise,  to  remit  or  apply  money 
in  his  hands  without  demand,  no  demand  is  necessary  before  suit 
against  him  for  such  money.  Catterlin  v.  Somerville,  22  id.  482 ; 
Ferguson  v.  Dunn.,  28  id.  58.  So  no  demand  is  necessary  to  be  made 
of  a  clerk  for  money  which  he  has  received  officially,  and  is  bound  to 
pay  over.  Little  v.  Richardson,  6  Jones'  Law  (No.  Car.),  305.  And  no 
demand  on  an  agent  is  necessary  where  the  ground  of  action  is  the 
agent's  breach  of  duty,  by  which  less  moneys  came  to  his  hands  for  the 
principal  than  otherwise  would,  and  also  for  the  failure  of  the  foraier 
to  pay  over  the  money  actually  received.  Dever  v.  Branch,  18  Tex. 
615.  An  agreement  to  return  a  note  will,  after  a  reasonable  time, 
support  an  action  without  any  demand  or  refusal.  Henley  v. 
Bush,  33  Ala.  636.  And  where  goods  are  received  to  be  sold  at 
certain  prices  or  returned  on  demand,  and  the  goods  are  sold  and  the 
money  received,  no  special  demand  need  be  alleged  in  an  action  for  the 
money.  Aliter,  if  the  action  was  for  a  failure  to  return  the  goods. 
Wyman  v.  Fowler,  3  McLean,  467.  No  demand  before  bringing  suit 
is  necessary  where  a  draft  is  placed  in  the  hands  of  brokers  for  collection, 
Vol.  VII.— 47 
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and  is  not  collected  and  paid  over,  or  notice  of  non-payment  given 
within  a  reasonable  time.  Drexel  v.  Raimond^  23  Penn.  St.  (11 
Harris)  21 ;  Vol.  I,  p.  254. 

In  general,  a  demand  is  necessary  to  support  an  action  by  a  principal 
against  his  agent  for  money  collected  by  him.  It  is  the  duty  of  an 
agent  to  pay  over  money  collected  immediately,  and  if  not,  the  pre- 
sumption is  that  payment  has  been  delayed  on  account  of  the  want  o£ 
a  convenient  means  of  transmitting  it  to  the  principal,  or  some  other 
good  cause,  and  when  the  lapse  of  time  is  such  as  to  rebut  this  pre- 
sumption, no  demand  is  necessary.  Bedell  v.  Janney,  9  111.  193  ; 
Cockrill  V.  Kirhpatrick,  9  Mo.  697.  And  see  Taylor  v.  Spears^  6 
Ark.  381 ;  Yol.  I,  p.  254. 

A  sheriff  being  about  to  sell  certain  property  on  execution,  a  claim- 
ant of  the  property  gave  the  sheriff  an  illegality  bond,  conditioned  that 
if  the  illegality  was  overruled,  the  obKgor  would  deliver  the  property 
to  the  sheriff.  The  illegality  was  overruled,  and  the  property  not  hav- 
ing been  delivered  to  the  sheriff  at  the  time  at  which  the  sheriff  had 
advertised  to  sell  the  same,  an  action  was  brought  on  the  bond.  It  was 
held  that  it  was  the  duty  of  the  obligor  to  deliver  the  property  in  a 
reasonable  time  after  the  judgment  of  the  court  setting  aside  the  ille- 
gality without  being  first  notified  so  to  do ;  the  event  on  which  he 
became  liable  to  perform  the  condition  of  the  bond  being  one  which 
must  be  presumed  to  have  been  within  his  knowledge.  Janes  v. 
Ho7'ton,  32  Ga.  245. 

In  an  action  upon  an  agreement  for  indemnity  of  plaintiffs  against 
loss  upon  sale  of  certain  stocks,  and  to  "  make  good  the  deficiency,  on 
demand  after  said  sale,"  it  was  held,  that  the  action  might  be  main- 
tained without  a  previous  demand.     Hallech  v.  Moss,  22  Cal.  266. 

When  the  discharge  of  a  mortgage  has  been  recorded  upon  an 
agreement  to  be  performed  when  such  discharge  should  be  made 
no  special  notice  of  the  discharge  is  necessary  in  order  to  maintain  an 
action.     Allard  v.  Lane,  18  Me.  (6  Shep.)  9. 

§  5.  When  not  required  in  tort.  To  maintain  an  action  for  fraud 
in  the  pm'chase  of  goods,  no  demand  for  the  price  is  necessary,  fraud 
being  the  gra/camen.  Stewart  v.  Levy,  36  Cal.  159.  In  an  action 
against  a  bailee  for  negligence,  whereby  the  property  in  question  was 
lost,  no  demand  and  refusal  need  be  proved.  Warner  v.  Dunnavan, 
23  111.  380.  Property  wrongfully  taken  from  the  owner  may  be 
recovered  by  him  without  a  previous  demand.  Hew  York,  etc.,  Co. 
v.  Richmond,  6  Bosw.  (N.  Y.)  213.  In  an  action  of  replevin,  it  is 
not  indispensably  necessary  to  show  a  demand  upon  the  defendant  to 
return  the  property  before  suit  brought.     The  demand  serves  only  to 
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establish  a  conversion  or  a  wrongful  detention,  and  when  that  can  be 
established  without  showing  a  demand,  a  demand  is  unnecessary. 
Perkins  v.  Barnes,  3  Nev.  557.     And  see  ante,  Yol.  5,  pp.  480— i84. 

In  a  suit  by  a  mortgagee  of  personal  property,  against  the  mortgagor 
and  a  junior  mortgagee  of  the  same  property,  to  foreclose  the  mort- 
gage, and  to  compel  the  junior  mortgagee  to  account  for  a  portion  of 
the  property  which  he  had  converted  to  his  own  use,  no  demand  for 
the  property  or  for  an  accounting,  is  necessary  before  suit.  Woodnjoard 
V.  Wilcox,  27  Ind.  207. 

§  6.  Notice  to  officers  before  suit.  A  demand  is  necessary  before 
suit  against  a  constable  for  money  received  by  him  in  his  official 
ca]3acity.  Kivett  v.  Massey,  63  No.  Car.  240.  But  in  an  action  against 
a  sheriff  for  a  seizure  and  conversion  of  the  plaintiff's  property,  taken 
under  process  against  a  third  person,  a  demand  upon  the  defendant, 
prior  to  the  bringing  of  the  suit,  is  not  necessary  to  a  recovery,  whether 
the  property  was  taken  by  mistake  or  design.  Boulvjare  v.  Oraddock, 
30  Cal.  190.  But  if  a  demand  against  a  sheriff  wrongfully  levying 
on  property  should  be  necessary  to  create  a  cause  of  action,  it  need  not 
be  made  at  the  time  of  the  levy,  in  all  cases,  but  within  such  time  as 
the  circumstances  of  the  case  render  reasonable.  Lynd  v.  Picket,  7 
Minn.  184. 

And  where  the  surveyors  of  highways  received  payment  from  an 
inhabitant,  of  an  assessment  not  made  according  to  statute,  but  where 
the}^  intended  to  act  in  the  performance  of  the  duties  of  their  office, 
they  are  entitled  to  notice  of  action.  Sehnes  v.  Judge,  L.  R.,  6  Q.  B. 
724 ;  40  id.  287  ;  19  W.  R.  1110  ;  24  L.  T.  (N.  S.)  905. 

When  poor  law  guardians  are  acting  in  discharge  of.  their  public 
duty  they  are  entitled  to  notice  of  action  in  respect  of  any  thing  done 
by  them  in  the  discharge  of  such  duty,  unless  it  is  shown  that  they 
have  acted  mala  fide  /  and  it  is  to  be  assumed,  in  the  absence  of  proof 
to  the  contrary,  that  they  have  acted  honafide.  Walker  v.  Nottingham 
Board  of  Guardians,  28  L.  T.  (N.  S.)  308. 

In  an  action  against  a  magistrate  for  having,  in  the  execution  of  his 
office,  acted  maliciously,  and  without  reasonable  and  probable  cause,  he 
is  entitled  to  notice  of  action.  Kirhy  v.  Simpson,  10  Exch.  358 ;  2 
C.  L.  R.  1286;  18  Jur.  983 ;  23  L.  J.  M.  C.  165.  But  see  James  v. 
Saunders,  4  M.  &  Scott,  316  ;  10  Bing.  429.  He  is  entitled  to  notice 
of  action  when  he  acts  as  a  magistrate,  though  what  he  does  is  not 
strictly  within  the  scope  of  his  office.  Bird  v.  Gunston,  2  Chit.  459  ; 
4  Dougl.  275.  So,  where  he  acts  upon  a  subject-matter  of  complaint, 
over  which  he  has  authority,  but  which  arises  out  of  his  jurisdiction. 
Prestidge  v.  Woodman,  2  D.  &  R.  43 ;  1  B.    &  C.   12 ;  Graves  v. 
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Arnold^  3  Campb.  242.  So,  if  he  does  an  unjustiHable  act,  but  really 
believes  that  he  has  a  right  to  do  the  act,  in  his  capacity  of  justice,  he 
is  entitled  to  notice  of  action.  Wedge  v.  Berkley^  6  A.  &  E,  663 ; 
W.,  W.  &  D.  271 ;  1  N.  &  P.  665.  And  see  Jones  v.  Williams,  5 
D.  &  R.  654 ;  3  B.  &  C.  762 ;  1  C.  &  P.  4:C9,  669 ;  Briggs  v.  £:velyn, 
2  H.  Bl.  114.  In  an  action  against  a  person  for  the  penalty  given  for 
acting  as  a  magistrate  without  a  proper  qualification,  the  defendant  is 
not  entitled  to  notice  of  action,  Wright  v.  Horton,  Holt,  458 ;  1 
Stark.  400 ;  2  Chit.  25  ;  6  M.  &  S.  50. 

A  constable  who  takes  a  party  into  custody,  ho7ia  fide,  believing 
that  he  has  committed  an  offense,  is  entitled  to  notice  of  action, 
although  he  did  not  see  the  trespass  committed,  and  there  is  no  proof 
of  any  complaint  made  to  liim  by  the  owner  of  the  property  injured. 
Bollinger  \ .  Ferris,  2  Gale,  111 ;  1  M.  &  W.  628.  An  excise  officer 
is  entitled  to  notice  before  an  action  is  brought  against  him  for  an 
act  not  warranted  by  his  official  capacity,  if  done  hona  fide,  in  the  sup- 
posed execution  of  his  duty.  Daniel  v.  Wilson,  5  T.  R.  1.  And  see 
Arnold  v.  Hamel,  9  Exch.  405  ;  23  L.  J.  Exch.  137.  Notice  is  neces- 
sary in  an  action  for  money  had  and  received  against  an  excise  officer, 
to  recover  duties  received  by  him  after  the  act  imposing  them  was 
repealed,  and  he  had  paid  them  over  to  his  superior.  Greenway  v. 
Hurd,  4  T.  R.  553. 

§  7.  Persons  acting  under  statutes.  "Where  a  statute  provides 
that  before  an  action  is  commenced  against  any  person  for  any  thing 
done  in  pursuance  of  the  statute,  notice  of  action  shall  be  given,  in 
order  to  entitle  a  defendant  to  such  notice,  on  the  ground  that  he 
"  honestly  believed  in  the  existence  of  those  facts,  which,  if  they  had 
existed,  would  have  afforded  a  justification  under  the  statute,"  the  facts 
of  the  case  must  at  least  be  such  that  he  could  so  honestly  believe,  and 
such  as  to  afford  evidence  to  go  to  the  jury  that  he  did  so.  Leete  v. 
Eart,  L.  R.,  3  C.  P.  322 ;  37  L.  J.  C.  P.  157  ;  16  W.  R.  676  ;  18  L.  T. 
(N.  S.)  292;  Heath  v.  Brewer,  15  C.  B.  (N.  S.)  803  ;  9  L.  T.  (N.  S.) 
653.  If  the  party  acted  under  a  reasonable  though  mistaken  persua- 
sion, from  appearances,  that  the  facts  were  such  as  made  his  proceedings 
justifiable  by  the  statute,  he  is  entitled  to  protection,  though  the  real 
facts  were  such  that  the  statute  clearly  affords  no  justification. 
Cann  v.  Clipperton,  10  A.  &  E.  582  ;  2  P.  &  D.  560;  Roberts  v.  Or- 
chard, 2  H.  &  C.  769  ;  33  L.  J.  Exch.  65  ;  9  L.  T.  (N.  S.)  727 ;  12  W.  R. 
253.  And  see  Booth  y.  CliAie,  10  C.  B.  827;  2  L.  M.  &  P.  283  ;  15 
Jur.  563 ;  20  L.  J.  C.  P.  151 ;  Arnold  v.  Hamel,  9  Exch.  405  ;  2  C.  L. 
R.  499. 

§  8.  Notice^  how  given.     Whatever  is  sufficient  to  put  a  party  up- 
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on  inquiry,  is  sufficient  to  charge  him  with  notice,  and  a  want  of  notice 
of  a  fact,  resulting  from  a  failure  to  use  proper  diligence  to  ascertain 
it,  furnishes  no  protection  to  a  party.  McGehee  v.  Gindrat^  20  Ala. 
95 ;  Powell  v.  Haley,  28  Tex.  52 ;  Gihles  v.  Cohl),  7  Rich.  Eq.  (So.  Car.) 
54 :  Carr  v.  Hilton,  1  Curtis'  C.  C.  390.  But,  a  party  thus  put  on  in- 
quiry is  to  be  allowed  a  reasonable  time  to  make  it,  before  he  is  affected 
with  notice.  Id.  And  if  a  statute  requires  a  demand  in  writing,  it 
must  be  by  leaving  a  written  demand,  not  by  reading  a  demand.  Seem, 
V.  McLees,  24  111.  192.  The  institution  of  a  suit  on  a  note,  and  the 
service  of  a  summons  are  a  "  demand  in  writing,"  sufficient  to  charge 
the  party  for  whose  benefit  it  was  given,  and  who  is  held  to  pay  it, 
after  a  written  demand  has  been  made.  Pendexter  v.  Carleton,  16  N. 
H.  482.  The  demand  in  writing  for  the  possession  of  real  estate, 
claimed  in  under  the  statutes  of  Arkansas,  is  not  required  to  be  in  any 
particular  form,  and  it  is  sufficient  if  it  direct  the  attention  of  the 
defendant  to  the  place  demanded,  so  that  he  may  know  what  premises 
are  demanded.     Parr  v.  Parr,  21  Ark.  573. 

In  equity,  whatever  information  is  sufficient  to  put  a  purchaser  upon 
inquiry  is  sufficient  notice  of  prior  liens  upon  the  property  transferred 
to  him.     Ringgold  v.  Bryan,  3  Md.  Ch.  Decis.  488. 

A  refusal,  in  writing,  to  execute  a  conveyance,  is  evidence  of  a  de- 
mand of  such  conveyance.  Goodale  v.  West,  5  Cal.  339.  Proof  that 
a  party  professing  to  be  an  innocent  purchaser  was  informed,  previous 
to  the  purchase,  that  a  person  other  than  the  vendor  had  a  claim  on 
the  property,  is  sufficient  proof  of  notice,  as  it  was  then  his  duty  to 
make  inquiry.  Mayfield  v.  Averitt,  11  Tex.  140.  Showing  a  bill  to 
a  debtor,  asking  him  to  pay  it  and  his  refusal  to  do  so,  are  sufficient 
evidence  of  a  demand  of  payment  to  be  submitted  to  a  jury.  Peo- 
ple's, etc.,  Ins.  Co.  V.  Clarh,  12  Gray  (Mass.),  165.  Where  the  plain- 
tiff went  to  the  house  of  the  defendant  and  requested  a  settlement  for 
work  done,  but  was  driven  from  the  premises  by  the  defendant,  with 
threats  of  bodily  injury,  it  was  held  that  this  was  equivalent  to  a 
demand  by  the  plaintiff,  and  a  denial  on  the  part  of  defendant  of  all 
liability  to  pay  the  plaintiff  for  his  labor,  and  that  the  plaintiff  had  a 
right  so  to  regard  it.  Spencer  v.  Storrs,  38  Yt.  156.  A  demand  by 
an  administrator  for  damages,  which  have  been  awarded  for  laying  out 
a  highway,  over  his  intestate's  land,  is  sufficient,  if  its  purport  is  un- 
derstood by  the  parties  on  whom  it  is  made,  and  they  know  the  office 
he  holds,  although  no  formal  explanation  is  made.  C  lough  v.  Unity, 
18  N.  H.  75.  A  demand  of  payment  of  certain  claims,  which  have 
been  taken  up  at  the  request  of  the  defendant,  and  a  general  refusal  of 
payment,  without  any  cause  assigned,  is  good,  notwithstanding  it  in- 
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eluded  a  claim  which  the  defendant  was  not  bound  to  pay,  and  not- 
withstanding no  precise  sum  was  named  as  the  amount  due.  Kimhall 
V.  Bellows^  13  N.  H.  58.  So,  in  an  action  to  recover  from  the  stake- 
holder, at  a  horse-race,  the  whole  amount  of  the  stakes,  where  the 
plaintiff  was  held  entitled  to  recover  only  his  own  stakes,  a  demand  of 
the  whole  sum  was  held  to  be  sufficient  as  a  demand  of  the  plaintiff's 
own  stakes.     Carr  v.  Martinson,  1  EUis  &  E.  456. 

A  demand  made  by  one  assuming  to  act  for  the  town,  if  afterward 
ratified  by  the  town,  by  bringing  the  action  or  by  adopting  it  after  it 
has  been  brought  in  its  name,  will  be  sufficient,  provided  that  a  pay- 
ment made  to  the  party  demanding  at  the  time  would  have  discharged 
the  indebtedness  to  the  town.  Grafton  v.  Follansbee,  16  N.  H.  450.. 
And  where  a  constable,  who  had  attached  property  upon  mesne  pro- 
cess, had  removed  from  the  State,  it  was  held  a  sufficient  demand  of 
property  attached  to  charge  it  upon  the  execution,  to  demand  it  of  the 
selectmen  and  town  agent  of  the  town,  and  of  one  of  the  persons 
whose  accountable  receipt  the  constable  had  taken  for  the  property. 
Austin  V.  Burlington,  34  Yt.  (5  Shaw)  506. 

In  England,  in  construing  notices  of  action  under  the  various  statutes 
requiring  them,  the  court  will  not  subject  them  to  too  nice  and  narrow 
an  examination,  the  object  being  that  they  should  be  plain  and  intelli- 
gible to  plain  men.  Jones  v.  JSficholU,  1  New  Sess.  Cas.  524  ;  13  M. 
&  W.  361 ;  2  D.  &  L.  425 ;  8  Jur.  989  ;  14  L.  J.  Exch.  42 ;  Eolling- 
worth  V.  Palmer,  4  Exch.  267  ;  Agar  v.  Morgan,  2  Price,  126.  And 
a  notice  is  not  vitiated  by  being  in  the  form  of  a  declaration,  and  un- 
necessarily ample,  if  it  expresses  the  cause  of  action  with  sufficient 
clearness.  Gimbert  v.  Coyney,  McClel.  &  Y.  469.  And  see  Robson  v. 
Spearman,  3  B.  &  A.  493  ;  Jones  v.  Bird,  1  D.  &  E.  497 ;  5  B.  &  A. 
837. 

In  an  action  against  a  justice  of  the  peace  for  an  act  done  within  hia 
jurisdiction,  the  notice  of  action  must  state  that  the  act  was  done  ma- 
liciously, and  without  reasonable  or  probable  cause,  or  it  will  not  be 
sufficient.  Taylor  v.  Nesfield,  3  El.  &  Bl.  725 ;  2  C.  L.  R.  1312 ;  18 
Jur.  747.  It  must  state  the  substantial  cause  of  action  intended  to  be 
relied  on  clearly  and  explicitly,  and  in  such  a  manner  as  will  not  be 
likely  to  mislead  the  justice  of  the  peace,  and  so  probably  prevent  his 
tendering  amends.  Id.  A  notice  of  action  foes  not  explicitly  and 
clearly  contain  the  cause  of  action,  if  it  omits  to  mention  the  place 
where  the  act  complained  of  was  done.  Martins  v.  TJjppcher,  1  D.  (N. 
S.)  555 ;  2  G.  &  D.  716 ;  3  Q.  B.  662.  If  a  notice  of  action  against 
a  magistrate,  for  wrongful  distress  mider  a  convictionj  states  the  person 
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to  whom  the  warrant  is  directed,  it  must  state  it  correctly.     Ahed  v. 
Stocks,  4  Bing.  509 ;  1  M.  &  P.  346. 

Notice  is  actual  when  it  is  directly  or  personally  given  to  the  party 
to  be  notified,  and  constructive  when  the  party,  by  circumstances,  is 
put  upon  inquiry,  and  must  be  presumed  to  have  had  notice,  or  by 
judgment  of  law  is  held  to  have  had  notice.  Jordan  v.  Pollock,  14 
Ga.  145.  As  to  that  which  a  party  might  have  known,  by  the  use  of 
proper  diligence,  he  is  held  to  the  same  legal  responsibility  in  all 
respects  as  if  he  actually  knew.  Gooh  v.  Garza,  13  Tex.  431.  But 
notice  of  an  intention  to  execute  a  deed  is  not  notice  of  the  contents 
of  the  deed,  as  executed.  Ponder  v.  Scott,  44  Ala.  241.  The  ques- 
tion, when  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining,  and  might,  by  prudent 
caution,  have  obtained  the  knowledge  in  question,  but  whether  the  not 
obtaining  it  was  an  act  of  gross  or  culpable  negligence.  Ware  v. 
Egmont,  4  D.  M.  &  G.  460 ;  31  Eng.  Law  &  Eq.  89.  What  is  con- 
structive notice  that  a  party  who  offers  to  sell  property  holds  it  as  a 
trustee  is  explained  in  Coy  v.  Coy,  15  Minn.  119. 

Where  one  is  bound  in  equity  to  execute  a  deed  conveying  certain 
premises,  notice  of  such  obligation  to  the  attorney  of  the  attaching  cred- 
itor of  the  party,  before  such  attorney  causes  the  premises  to  be  at- 
tached in  a  suit  in  favor  of  the  creditor  against  the  party,  as  his  prop- 
erty, is  notice  to  such  party.  Vermont  Mining,  etc.,  Co.  v.  Windham 
Co.  Bank,  44  Vt.  489. 

When  a  demand  is  necessary  before  bringing  suit,  if,  when  a  demand 
is  made,  a  specific  objection  is  made  as  a  reason  for  not  complying  with 
the  demand,  all  other  objections,  which,  if  made,  might  have  been  readily 
obviated,  are  waived.  Bartlett  v.  Adams,  43  Ind.  447.  One  who  has 
undertaken  to  "  give  notice  "  within  a  specified  number  of  days,  does 
not  comply  with  his  obligation  by  depositing  the  notice  in  the  post- 
office  upon  the  last  of  the  days  allowed,  too  late  for  it  to  go  in  the 
mail  for  that  day.     Field  v.  Mann,  42  Yt.  61. 

When  the  authority  of  an  agent  making  a  demand  is  not  questioned 
at  the  time,  the  objection,  that  the  authority  was  not  shown  when  the 
demand  was  made,  cannot  be  taken  at  the  trial  at  which  the  demand  is 
offered  in  evidence.  Baxter  v.  McKinlay,  16  Cal.  76;  Barlow 
V.  Brock,  25  Iowa,  308 ;  Poer  v.  Brown,  24  Texas,  34.  But 
although  the  authority  to  make  the  demand  need  not  be  shown 
at  the  time  of  the  demand  imless  it  is  called  for,  yet  to  constitute 
a  legal  demand,  it  must  appear  on  the  trial  that  the  person  who 
made  it  was  authorized  to  do  so  by  the  principal.  Taylor  v. 
Spears,  6  Ark.  381.     A  demand  by  one  standing  in  loco  parentis,  and 
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lia\ang  the  care  of  the  property,  is  enough.  Newrfiam,  v.  Bennett,  23 
111.  427.  The  demand  should  be  made  before  suit  brought.  But 
where  a  bill  in  equity  has  been  filed  in  vacation  and  process  issued,  and 
a  demand  afterward,  but  before  service  made  upon  the  defendants, 
with  the  purpose  of  making  service  only  in  case  of  refusal,  such 
demand  is  suflicient.     Leach  v.  Woyes,  45  N.  II.  364. 

Where  an  action  of  assumpsit  was  brought  on  a  guaranty  under  seal, 
it  was  held  in  a  subsequent  action  of  covenant,  that  the  former  action, 
though  there  was  a  nonsuit,  amounted  to  a  demand  in  the  strongest 
form.     Nixon  v.  Long,  11  Ired.  428. 

Where  an  instrument  has  been  recorded,  the  recording  of  which  was 
not  required  by  statute,  the  record  is  no  legal  notice  of  its  contents. 
Brown  v.  Budcl,  2  Carter  (Ind.),  442. 

§  9.  HOAV  pleaded.  A  defendant  cannot  avail  himseK  of  a  want 
of  a  demand  unless  it  is  set  up  as  a  defense  in  the  answer  accom- 
panied with  a  tender  of  the  amount  due.  State  v.  Grupe,  36  Mo.  365  ; 
MarrionTieauxY.  Downs,  19  La.  Ann.  208  ;  Davey  v.  Warn£,  14  M.  & 
W.  199  ;  15  L.  J.  Exch.  253  ;  Laio  v.  Dodd,  1  Exch.  845  ;  17  L.  J. 
M.  C.  65.  So  where  a  plaintiff  filed  a  bill  to  restrain  a  nuisance  vdth- 
out  giving  the  defendants  notice  of  his  intention  to  take  proceedings  ; 
and  they  by  their  answer  justified  the  nuisance  and  insisted  on  their 
legal  rights,  it  was  held  that  the  nature  of  the  answer  precluded  the 
defendants  from  objecting  to  want  of  notice,  and  entitled  plaintiff  to 
the  costs  of  the  suit.  Attorney-General  v.  Hackney  Board  of  Worhs^ 
44  L.  J.  Chanc.  545. 
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CHAPTEE  LI. 

PAROL  DISCHARGE  OF  SEALED  CONTRACTS. 
ARTICLE  L 

GENERAL    KULES. 

Section  1.  DeJBnition  and  nature.  There  can  be  no  discharge  by 
parol  of  a  sealed  executory  contract  {Coe  v.  Hobby ^  72  N.  Y.  [27 
Sick.]  141) ;  but  after  a  breach  of  a  sealed  contract,  a  right  of  action 
may  be  waived  or  released  by  a  new  parol  contract  in  relation  to  the 
same  subject-matter,  or  by  any  valid  parol  executed  contract.  Dela- 
croix V.  Bulkley,  13  Wend.  71 ;  Sinard  v.  Patterson,  3  Blackf.  353. 
It  has  been  supposed  that  some  cases  in  New  York  have  established 
a  contrary  doctrine,  but  on  closely  examining  such  cases  it  will  be 
seen  that  the  extent  to  which  they  have  gone  is  that  after  a  breach  of  a 
sealed  contract  the  parties  to  it  may  discharge  any  liability  upon  it  by 
entering  into  a  new  agreement  in  relation  to  the  same  subject-mat- 
ter, which  new  agreement  is  a  valid  contract,  founded  upon  a  suffi- 
cient consideration.  Keeler  v.  Salisbury,  27  Barb.  485 ;  33  N.  Y.  (6 
Tiff.)  648.  See  Dearborn  v.  Cross,  7  Cow.  48 ;  Lattimore  v.  Harsen, 
14  Johns.  330 ;  Hasbrouck  v.  TapjJeoi,  15  id.  200 ;  Fleming  v.  Gil- 
lert,  3  id.  530. 

Parties  to  a  written  contract  not  under  seal  may,  after  its  execution, 
dissolve  or  waive,  or  discharge,  or  qualify  the  contract  or  any  part  of 
the  same  by  a  new  verbal  contract,  and  such  discharge,  etc.,  if  made 
before  breach,  will  be  a  good  defense  in  a  suit  on  the  contract.  Rhodes 
v.  Thomas,  2  Carter  (Ind.),  638 ;  Duel  v.  Miller,  4  N.  H.  196. 

§  2.  What  is  a  valid  discharge.     See  preceding  section. 

Covenants  for  the  sale  of  land  may  be  discharged  by  a  parol  con- 
tract, upon  good  consideration.     Reed  v.  Jf'  Grew,  5  Ham.  (Ohio)  380. 

§  3.  What  is  not  a  valid  discharge.    See  above,  section  1. 
A  written  contract  for  the  purchase  of  land,  wliich  has  been  partly  exe- 
cuted by  entry  and  improvements,  cannot  be  rescinded  by  a  verbal 
agreement,  and  a  surrender  of  the  instrument ;  the  vendee  remaining 
YoL.  YII.— 48 
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in  possession  nnder  a  verbal  agreement  to  occupy  as  tenant.  Gravener 
V.  Bowser,  4  Penn.  St.  259.  And  see^spy  v.  Anderson,  14  Penn.  St. 
(2  Harris)  308. 

§  4.  How  interposed.  Like  any  other  affirmative  defense,  the  facts 
relied  upon  as  constituting  the  discharge  should  be  particularly  set 
forth  in  the  plea  or  answer. 
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CHAPTER  LII. 

PAYMENT. 
ARTICLE   I. 

OF    PAYMENT    IN    GENERAL. 

Section  1.  Definition  and  nature.  Payment,  in  its  most  general 
acceptation,  is  the  fulfillment  of  a  promise,  or  the  performance  of  an 
agreement.  In  a  more  restricted  sense  it  is  the  discharge  in  money  of 
a  sum  due.  2  Bouv.  Diet.  311.  See  Bloodworth  v.  Jacobs^  2  La. 
Ann.  24 ;  Gernon  v.  M '  Can,  23  id.  84.  And  it  is  a  well-settled 
doctrine  of  the  law,  that  where  a  defendant  can  show,  by  legal  evi- 
dence, that  he  has  properly  and  legally  paid  the  plaintiff's  demand,  this 
will  always  constitute  a  perfect  defense  to  an  action  for  its  recovery. 
Debts  are  usually  paid  in  money  or  the  common  and  valid  currency  in 
daily  use.  See  Moody  v.  Mahiurin,  4  N.  H.  296 ;  Leffermom  v. 
Rensha/w,  45  Md.  119.  But  there  may  be  legal  payments  besides  those 
made  in  money,  if  the  parties  so  agree,  or  if  the  circumstances  are  such 
as  to  authorize  a  court  to  declare  a  given  transaction  a  payment  of  a 
debt  or  demand.  1  Wait's  Law  &  Pr.  1063.  It  has  therefore  been 
held,  that  a  payment  is  the  discharge  of  an  obligation  by  a  performance 
according  to  its  terms  or  requirements ;  that  is,  if  the  obligation  be 
for  money,  the  payment  is  made  in  money ;  if  for  merchandise  or 
labor,  a  delivery  of  the  merchandise  or  a  performance  of  the  labor  is 
payment ;  or,  if  for  the  erection  of  a  building,  performance  according 
to  the  terms  of  the  contract  is  payment.  Tohnan  v.  Mmittfacturers' 
Ins.  Co.,  1  Cush.  73.  And  see  Dodge  v.  Swazey,  35  Me.  535.  At  any 
rate,  in  order  that  a  payment  may  have  the  effect  to  extinguish  a  debt, 
it  must  be  made  by  a  person  who  has  a  right  to  make  it,  to  a  person 
■who  is  entitled  to  receive  it,  in  something  proper  to  be  received  both 
as  to  kind  and  quality,  and  at  the  appointed  place  and  time  (2  Bouv. 
Diet.  311)  ;  and  the  thing  delivered  must  be  received  for  the  purpose 
of  extinguishing  the  debt  {Kingston  Banh  v.  Gay,  19  Barb.  459) ; 
and  so  delivered  and  received  in  payment  as  to  leave  nothing  further  to 
be  done  in  relation  thereto  between  the  parties.  If  left  for  subsequent 
adjustment  and  application,  it  is  not  payment.  Strong  v.  M^  Connelly 
10  Vt.  231.     A  voluntary  payment  creates  no  indebtedness  and  cannot 
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be  recovered  back,  though  the  whole  debt  be  afterward  collected.  Id. ; 
Gibson  V.  Bingham,  43  Vt.  410 ;  S.  C,  5  Am.  Rep.  289  ;  Town  of 
Ligonier  v.  Ackerman,  46  Ind.  552;  S.  C,  15  Am.  Rep.  323 ;  Vol.  4, 
pp.  476,  482. 

§  2.  What  amounts  to  a  payment.  Asa  general  rule,  payment  of 
part  of  a  debt  is  no  satisfaction  of  the  whole  debt,  even  where  the 
creditor  agrees  to  receive  a  part  for  the  whole,  and  actually  gives  a 
receipt  to  that  elfect.  Nelson  v.  Weeks,  111  Mass.  223  ;  Reav.  Owens, 
37  Iowa,  262.  But  there  were  always  exceptions  to  this  rule  ;  as,  if  a 
creditor  accepts  a  part  of  his  debt  before  the  whole  is  due  in  satisfac- 
tion of  the  whole ;  or  at  a  different  place  from  where  it  was  payable  ; 
or,  if  the  whole  of  the  money  be  due  and  there  is  an  agreement  to 
accept  something  else,  though  of  less  value,  in  satisfaction  of  the  debt. 
Yol  6,  pp.  411,  419.  In  such  cases  the  agreement  cannot  be  said  to  be 
without  consideration,  and  that  would  be  a  bar  to  a  recovery  of  the 
residue.  Arnold  v  Park,  8  Bush  (Ky.),  3.  And  see  Yol.  6,  pp.  411, 
419,  tit.  Accord  and  Satisfaction.  But  an  agreement  to  substitute 
any  other  thing  in  lieu  of  the  original  obligation  is  void  unless  actually 
carried  into  execution  and  accepted  as  satisfaction.  Id. ;  Smith  v. 
Foster,   5  Oreg.  44 ;  Bragg  v.  Pierce,  53  Me.  65. 

When  a  mortgagee  of  chattels  takes  possession  of  the  mortgaged 
property,  upon  a  forfeiture  of  the  mortgage  condition,  this  will  consti- 
tute a  payment  of  his  debt,  if  the  property  is  of  a  value  equal  to  the 
debt,  and  no  other  act  is  necessary  to  discharge  the  debt.  Case  v. 
Boughton,  11  Wend.  106.  So  where  a  mortgagee  of  chattels,  after 
forfeiture,  sells  a  part  of  the  property  by  virtue  of  the  mortgage,  for 
a  sum  sufficient  to  pay  his  debt,  with  interest,  costs  and  expenses, 
this  is  equivalent  to  a  payment  of  his  debt,  and  his  title  to  the  remain- 
ing chattels  is  extinguished.  Charter  v.  Stevens,  3  Denio,  33.  And 
see  Bragelman  v.  Dane,  69  IST.  Y.  (24  Sick.)  69.  And  where  the 
mortgagee  in  possession  of  lands  received  certain  sums  for  land  dam- 
ages for  lands  taken  by  a  railroad  company,  and  by  the  State,  it  was 
held  that  such  sums  should  be  deemed  payments  on  the  mortgage,  and 
the 'ordinary  rule  of  computation  of  interest  applicable  to  mortgages 
should  be  adopted.  Bennett  v.  Cook,  2  Hun  (N.  Y.),  526  ;  S.  C,  5  N.  Y. 
Sup.  Ct.  (T.  &  C.)  134.  A  devise  of  real  estate,  if  intended  as  a  satis- 
faction for  a  debt  or  claim,  and  accepted  by  the  devisee,  will  operate 
as  a  payment  of  such  demand.  Rose  v.  Rose,  7  Barb.  174.  And  an 
absolute  conveyance  of  real  estate,  made  to  secure  a  debt  in  fact,  is 
payment  j9ro  tanto,  of  the  debt.  Fates  v.  Reynokh,  14  Me.  89.  And 
it  is  a  general  rule,  that  where  collateral  security  is  received  for  a  debt, 
with  power  to  convert  the  security  into  money,  and  the  proceeds  of  the 
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security  equal  or  exceed  the  amount  of  the  debt,  the  debt  is  de  facto 
paid.  Hunt  v.  Never s^  15  Pick.  500.  So,  if  a  debtor  has  conveyed 
property  to  his  creditor,  in  trust  to  sell  and  satisfy  the  debt,  and  the 
latter  sells  the  property  and  holds  the  proceeds,  it  is  a  payment  of  the 
debt.  Dismtikes  v.  Wright^  3  Dev.  &  Bat.  (No.  Car.)  L.  78.  So,  work 
done  under  an  agreement  to  apply  it  to  the  payment  of  a  note  is  j^ay- 
ment  for  so  much,  unless  by  a  subsequent  agreement  it  is  other^vis3 
applied.  Moore  v.  Stadden,  "Wright  (Ohio),  88.  And  if  A  agrees  to 
takeB's  debt  against  a  third  person,  as  j)ayment  in presenti,  it  is  a  vir- 
tual purchase  of  B's  claim,  and  an  agreement  to  accept  it,  as  payment 
jyro  tanto  upon  A's  claim  against  B.  Ilayden  v.  Johnson,  26  Yt.  768. 
And  where  chattels,  upon  which  C  had  a  lien,  were  sold  by  A  to  B, 
and  B,  in  order  to  obtain  the  chattels,  was  compelled  to  pay  C's  claim, 
the  sum  thus  paid  was  held  to  be  a  payment  pro  tanto  to  A.  Part' 
ridge  v.  Dartmouth  College,  5  N.  H.  286. 

"Where  money  due  on  a  contract  is  applied  by  the  party  owing  it,  to 
purposes  authorized  by  the  creditor,  the  expenditure  is  a  payment,  and 
extinguishes  the  demand  partially  or  totally,  according  to  the  amount 
so  applied.  Brady  v.  Durhrow,  2  E.  D.  Smith  (jST.  Y.),  78.  So,  an 
arrangement  between  the  payee  of  a  note  and  the  maker,  assented  to 
by  the  partner  of  the  latter,  to  apply  in  payment  of  the  note  a  certain 
debt  owing  by  the  payee  to  the  maker  and  his  partner,  is  an  executed, 
not  an  executory  contract,  and  operates  as  an  immediate  payment  of  the 
note  to  the  extent  of  the  debt.  Davis  v.  Sjpencer,  24  N.  Y.  (10  Smith) 
386.  See,  also.  Eaves  v.  Henderson,  17  Wend.  190.  And  where  a 
person  performs  services  for  A  at  the  request  of  B,  and  the  laborer 
charges  the  services  to  B  in  the  first  instance,  B  is  then  the  debtor ;  and 
such  charge  is,  as  between  A  and  B,  equivalent  to  a  payment  of  that 
amount  to  the  use  of  A.   Conway  v.  Conway,  3  Sandf .  (N.  Y.)  650. 

A  pajnnent  by  a  debtor  of  the  amount  of  his  debt,  to  the  credit  of 
the  creditor,  at  a  particular  bank,  at  the  request  of  the  creditor,  is  a 
good  payment,  and  where  both  parties  keep  an  account  at  the  same 
bank,  the  debtor's  debtits  discharged  as  soon  as  the  amount  is  transfer- 
red by  the  bank  from  the  debtor's  to  the  creditor's  account,  because 
such  transfer  is  equivalent  to  payment,  and  the  debt  is  extinguished? 
although  no  money  passes ;  and  if  the  bank  fails,  the  loss  will  fall  upon 
the  creditor  and  not  upon  the  debtor,  and  such  failure  ^vill  not  revive 
the  liability  of  the  debtor.  Bodenham  v.  Purchas,  2  B.  &  Aid.  47  > 
Bolton  V.  Richard,  6  Term  E.  139  ;  Eyles  v.  Ellis,  4  Bing.  112 ;  2 
Wait's  Law  &  Pr.  1064.  But  a  mere  promise  to  make  a  transfer  of 
the  credit  from  one  account  to  another  is  not  equivalent  to  an  actual 
transfer.  Id. ;  Pedder  v.  Watt,  2  Chit.  619. 
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The  acceptance  of  a  note  of  forty  dollars  in  satisfaction  of  a  note  of 
sixty  dollars,  and  the  simultaneous  surrender  of  the  larger  note  was 
held  to  be  a  full  discharge  thereof.  Draper  v.  Hitt^  43  Yt.  439  ;  S. 
C,  5  Am.  Rep.  292.  But  where  the  larger  notes  were  not  taken  up, 
it  was  held  that  there  is  no  consideration  in  law  for  a  promise  by  a 
creditor  that  a  part  of  the  debt  shall  be  received  in  satisfaction  of  the 
whole.  Oberndorfer  v.  Union  Bank,  31  Md.  126 ;  1  Am.  E.ep.  31. 
See  Yol.  6,  pp.  557-562.  Where  one  agreed  to  sell  real  estate  for  a 
specified  sum  in  gold,  or  its  equivalent  in  currency,  his  subsequent 
acceptance  of  the  purchase-money  in  ciu'rency,  and  the  delivery  of  the 
deed,  was  held  to  be  a  waiver  of  compliance  with  the  terms  as  to  gold. 
Lefferman  v.  Herishaw,  45  Md.  119.  And  a  note  payable  "in  gold 
coin  or  the  equivalent  thereof  in  United  States  legal  tender  notes,"  is 
discharged  by  the  payment  of  legal  tender  notes,  dollar  for  dollar. 
Killough  V.  AJford,  32  Tex.  457^  S.  C,  5  Am.  Rep.  249.  And  a 
ground  rent  reserved  in  "  lawful  silver  money  of  the  United  States, 
each  dollar  weighing  17  dwt.  6  grs.,  at  least,"  can  be  paid  in  gold  coin. 
Morris  v.  Bancroft,  9  Phil.  (Penn.)  277. 

The  acceptor  of  a  bill  of  exchange  for  one  hundred  pounds,  drawn 
in  London  and  payable  in  Boston,  may  pay  in  treasury  notes  at  the 
rate  of  $4.84  for  each  pound.  Caiy  v.  Courtenay,  103  Mass.  316 ;  4 
Am.  Rep.  559. 

A  payment  which  is  good  by  the  law  of  the  country  where  it  is  made 
will  be  valid  everywhere.     RalU  v.  Dennistoun,  6  Exch,  483. 

§  3.  Who  to  make  paymeut.  A  payment  by  the  debtor  himself  will 
always  be  made  by  the  proper  person.  And  in  the  absence  of  contrary 
proof,  it  will  be  presumed  that  payment  was  made  by  the  party  bound, 
and  not  by  another.  Amis  v.  Merchants''  Ins.  Co.,  2  La.  Ann.  594. 
Where  there  are  several  debtors,  a  payment  by  one  of  them  will  be  a 
payment  for  all.  Tliorne  v.  Smith,  10  C  B.  659.  See,  also,  Davis  v. 
BofrMey,  1  Bailey  (So.  Car.),  141 ;  Boggs  v.  Lancaster  Bank,  7  Watts  & 
Serg.  (Penn.)  331.  And  a  payment  may  be  made  in  the  same  marmer 
that  any  other  lawful  act  may  be  performed  by  an  agent.  See  Yol.  I, 
tit.  Agency.  So,  if  a  creditor  applies  to  his  debtor  for  payment,  and 
he,  by  a  written  or  verbal  order,  requests  another  to  pay,  who,  whether 
bound  to  do  so  or  not,  does  pay,  it  is  a  payment  of  the  debt,  and 
discharges  the  claim  of  the  creditor  {Tuckerman  v.  Sleeper,  9  Cush. 
177),  if  the  money  is  accepted  for  that  purpose.  Martin  v.  Quinn,  37 
Cal.  55.  See,  also,  Logan  v.  Williamson,  3  Ark.  216.  And  it  has 
been  held  that  the  papnent  of  a  debt  by  one  not  a  pai'ty  to  the  contract, 
is  an  extinguishment  of  the  demand,  whether  made  with  the  assent  of 
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the  debtor  or  not.  Harrison  Vo  Hicks,  1  Port.  (Ala.)  423.  But  see 
Jarms  v.  Isaacs,  12  C.  B.  791 ;  Cooh  v.  Lister,  13  C.  B.  (N.  S.)  543. 

If  the  treasurer  of  a  town  makes  a  payment  upon  a  debt  due  from  the 
town,  it  will  be  presumed,  in  the  absence  of  all  proof  to  the  contrary, 
that  the  payment  was  made  with  the  apj)robation  of  the  town.  Sar- 
geant^  v.  Sunderland,  21  Yt.  284.  And  see  Edson  v.  Sprout,  33  id. 
77.  Payment  by  an  indorser,  pending  suit  against  maker  and  indorser 
jointly,  is  a  bar  to  further  prosecution  of  the  suit  against  the 
maker,  even  for  the  indorser's  benefit.  Griffin  v.  Hampton,  21  Ga. 
198.  And  payment  by  the  maker  of  a  promissory  note,  not  negotiable, 
to  the  payee,  without  notice  of  an  assignment,  is  good  against  the 
assignee.  Heath  v.  Powers,  9  Mo.  774.  See  Yol.  1,  tit.  Bills  and 
Notes. 

A  deposit  of  money,  with  instructions  to  the  officers  of  the  bank  to 
pay  certain  notes,  which  they  refuse  to  do,  will  not  place  the  money 
subject  to  the  order  or  control  of  the  holder  of  the  notes,  and  therefore 
will  not  operate  as  payment.  Pease  v.  Warren,  29  Mich.  9 ;  18  Am. 
Eep.  58. 

And  where  the  holder  of  a  second  mortgage  took  up  a  note  which 
was  secured  by  a  first  mortgage  on  the  same  premises,  it  was  held  that 
he  did  not  thereby  pay  the  note  or  release  the  maker  and  indorser  from 
their  obligation  to  pay.  Mattison  v.  Marhs,  31  Mich.  421 ;  S.  C,  18 
Am.  Kep.  197 

§  4.  To  whom  payment  made.  A  payment  to  the  creditor  himself 
will,  of  course,  discharge  the  debt.  And  the  debtor  must  search  out 
his  creditor  to  pay  him.  Sanders  v.  Norton,  4  T.  B.  Monr.  (Ky.)  464. 
And  the  real  person  to  whom  a  payment  is  due  is  not  barred  from  a  re- 
covery thereof  by  the  fact  that  the  custodian  of  the  money  has  paid  it 
to  a  person  simulating  the  payee.  People  v.  Smith,  43  111.  219  ;  Graves 
V.  American  Exchange  Bank,  17  N.  T.  (3  Smith)  205.  And  see  Col- 
son  V.  Ar7iot,  57  K  Y.  (12  Sick.)  253  ;  S.  C,  15  Am.  Eep.  496 ;  Hod- 
inson  V.  Weeks,  6  How.  (K  Y.)  161 ;  S.  C,  1  Code  K.  (N.  S.)  311. 
Payment  of  a  partnership  debt  to  one  of  several  partners  will  be  suf- 
ficient to  discharge  the  partnership  debt.  Bulkley  v.  Pat/ton,  14  Johns. 
387.  And  see  Yol.  5,  p.  105,  tit.  Partnership.  So,  a  payment  to  one 
of  several  executors,  will  be  a  valid  payment  of  the  debt.  Can  v. 
Mead,  3  Atk.  695  ;  1  Wait's  Law  &  Pr.  1065.  And  generally,  pay- 
ment  of  a  whole  debt,  to  one  of  several  obligees  or  creditors,  is  payment 
to  all.  Morrow  v.  Starke,  4  J.  J.  Marsh.  (Ky.)  367.  A  note  payable 
to  two  creditors  jointly,  may  be  made  by  paying  either,  and  when 
paid  to  either,  a  mortgage  to  secure  its  payment  is  extinguished. 
Wright  V.  Ware,  58  Ga.  150.     But  a  payment  by  a  bank  to  one  of 
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several  persons  who  have  jointly  made  a  deposit, will  not  discharge  the 
bank  from  the  claims  of  the  other  depositors,  unless  they  authorized 
the  payment.  Tnnes  v,  Stephenson^  1  Moo.  &  E,ob.  145 ;  8tone  v. 
Marsh,  Ey.  &  Moo.  364. 

Payment  to  an  agent,  in  the  ordinary  course  of  business,  is  a  valid 
payment  to  the  principal,  unless  the  latter  has  countermanded  the  agent's 
authority,  and  given  due  notice  thereof  to  the  party  paying,  before  the 
payment  was  made.  Favene  v.  Bennett,  11  East,  36 ;  Renard  v.  Tur- 
Tier,  42  Ala.  117 ;  McOrary  v.  Ashhaugh,  44  Mo.  410.  And  a  cred- 
itor who  has  once  authorized  payment  to  his  agent,  cannot  revoke 
that  authority,  if  the  debtor  has  given  such  a  pledge  to  pay  pursuant 
to  the  authority  as  would  bind  him  in  a  court  of  law.  Hodgson  v.  An- 
derson, 3  Barn.  &  C.  842 ;  S.  C,  5  Dowl.  &  Ey.  735.  But  an  agent 
who  is  authorized  to  receive  a  payment  in  money,  cannot  bind  his  prin- 
cipal by  receiving  goods  instead  of  money.  Howard  v.  Chapman,  4 
Carr.  &  P.  508 ;  Mudgett  v.  Day,  12  Cal.  139.  And  if  a  creditor  em- 
ploys an  agent  to  receive  money  of  a  debtor,  and  the  agent  instead  of 
receiving  money  writes  off  a  debt  due  from  himself  to  the  debtor,  the 
latter  is  not  thereby  discharged.  Underwood  v.  Nicholls,  17  C.  B. 
239  ;  Bartlett  v.  Pentland,  10  Barn.  &  Cr.  760  ;  Bostick  v.  Hardy y 
30  Ga.  836. 

Where  the  payee  of  a  note  leaves  it  with  a  bank  for  collection,  the 
bank  becomes  his  agent  for  the  reception  of  the  money,  and  payment 
at  the  bank  discharges  the  maker,  although  the  bank  neglects  to  transfer 
the  amount  to  the  payee.  Smith  v.  Essex  County  Bank,  22  Barb. 
627.  And  it  is  held  that  payment  made  to  a  person  found  in  a  mer- 
chant's counting-house,  in  possession  of  the  merchant's  account  books, 
and  apparently  intrusted  with  the  conduct  of  the  business,  is  a  good 
payment  to  the  merchant  himself,  although  the  party  receiving  the 
money  has  in  fact  no  authority  to  receive  it,  and  is  not  in  his  em- 
ployment. In  such  a  case  the  debtor  has  a  right  to  suppose  that  the 
merchant  has  the  control  of  his  own  premises,  and  that  he  will  not 
permit  persons  to  come  there  and  intermeddle  with  his  business  with- 
out his  authority.  Kirton  v.  Braithwaite,  1  Mees.  &  W.  310  ;  Wil- 
mot  V.  Smith,  3  Carr.  &  P.  453.  But  if  a  son  receives  payment  of  a 
note  not  due,  in  the  absence,  and  contrary  to  the  order,  of  his 
father,  and  surrenders  the  note,  the  father  may  maintain  trover  for 
the  note.  Kingman  v.  Pierce,  17  Mass.  247.  So,  a  mortgage  debtor 
paid  a  sum  of  money  to  the  son  of  the  mortgagee's  agent,  to  be  ap- 
phed  on  the  mortgage.  The  agent  had  authority  to  receive  money  for 
the  mortgagees,  and  the  son  had  for  a  number  of  years  acted  as  his 
clerk  or  agent  in  the  business   of   the    agency,   and   had   sometimes 
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carried  money  collected  to  the  mortgagees,  but  had  no  authority  as 
their  agent.  Under  this  state  of  facts  it  was  held  that  the  debtoi-'s 
payment  to  him  was  not  payment  to  the  mortgagees'  agent,  and  that 
the  promise  of  the  agent  that  he  would  allow  sucli  payment  was 
not  binding  on  the  mortgagees.  Lewis  v.  Ingersoll,  3  Abb.  Ot.  App. 
55 ;  S.  C,  1  Keyes,  347.  And  see  Fellows  v.  Northrup,  39  N.  Y.  (12 
Tiff.)  117.  And  where  it  was  sought  to  establish  an  authority  in  a 
clerk,  to  bind  a  plaintiff  by  the  receipt  of  depreciated  currency  in 
payment  of  a  judgment,  it  was  held  that  it  must  be  shown,  either 
that  the  receipt  was  expressly  authorized  by  the  plaintiff,  or  that  the 
plaintiff  had  done  acts  from  which  such  an  authority  might  fairly 
be  implied.     Purvis  v.  Jackso^i^  67  No.  Car.  474. 

Payment  to  a  creditor's  wife  will  not  be  a  good  payment,  unless  she 
was  his  agent,  either  by  express  authority,  or  by  the  usual  course  of 
business.  Thrasher  v.  Tattle,  22  Me.  335 ;  Offleij  v.  Clay,  2  Man.  & 
Gr.  172.  During  the  absence  of  an  attorney  from  home  his  wife  re- 
ceived and  opened  a  letter  addressed  to  him  containing  a  draft  payable 
to  his  order  for  collection.  The  drawee  paid  to  her  the  draft.  It  did 
not  appear  that  she  had  any  general  or  special  authority  to  act  for  her 
husband  in  his  professional  matters,  but  he  had  placed  some  individual 
claims  for  collection  in  the  hands  of  the  drawee,  and  instructed  him  to 
pay  over  to  her  any  moneys  that  should  come  to  his  hands  for  himself ; 
and  it  was  held  that  she  had  no  authority  to  receive  payment  of  the 
draft,  and  that  the  drawee  was  not  discharged.  Day  v.  Boyd,  6  Heisk. 
(Tenn.)  458. 

If  a  third  person  contracts  with  a  journeyman  for  the  performance  of 
work,  without  the  name  of  his  employer  being  disclosed,  and,  suppos- 
ing him  to  be  the  party  entitled  to  receive  it,  pays  him  therefor,  he  is 
discharged  from  all  liability  to  the  employer.  Copeland  v.  Touchstone^ 
16  Ala.  333. 

Payment  of  a  subscription  made  directly  to  the  party  beneficially 
interested,  is  a  good  defense  to  an  action  to  recover  the  subscription, 
brought  by  the  agent  or  collector  named  in  it  to  receive  payment.  Er~ 
win  V.  Lapham,  27  Mich.  311. 

And  payment  of  the  amount  of  a  note,  the  property  of  the  estate  of 
a  decedent,  made  to  his  widow,  the  sole  legatee  of  the  estate  during  life 
or  widowhood,  when  the  estate  was  not  in  debt,  and  there  was  no  pend- 
ing administration,  was  held  to  be  valid.  Hannah  v.  Lanhford,  43 
Ala.  163. 

The  assignee  of  a  note  is  bound  by  a  payment  made  thereon  to  the 
obligee,  before  the  obligor  had  received  notice  of  the  assignment.  Bar- 
tholomew V.  Hendrix,  5  Blackf.  (Ind.)  572 ;    Gibson  v.  Pew,  3  J.  J. 
YoL.  VII.— 49 
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Marsh.  (Ky.)  222.  And,  an  assignment,  before  maturity,  of  a  joint 
and  several  promissory  note,  made  by  the  payee  to  one  of  the  makers, 
constitutes  a  payment.  Gordon  v.  Wa/isei/,  21  Cal.  77.  But,  payment 
of  a  promissory  note  not  negotiable,  by  the  maker  to  the  payee,  after 
notice  of  its  assignment,  or  suit  brought,  in  the  name  of  the  payee  for 
the  use  of  tlie  assignee,  is  at  the  risk  of  the  maker.  Uickok  v.  Lahus- 
sier,  1  Morr.  (Iowa.)  115.  See  Johnston  Y.Lewis,  1  A.  K.  Marsh.  (Ky.) 
401.  And  payment  made  by  the  maker  to  the  payee  or  indorser  of  a 
negotiable  promissory  note,  after  it  has  been  protested  for  non-pay- 
ment, taken  up  by  the  latter,  and  transferred  by  him  to  a  creditor 
as  collateral  security  for  a  larger  debt,  such  payment  being  made  with- 
out knowledge  of  the  transfer,  is  held  to  be  no  defense  to  an  action 
brought  on  the  note  by  the  transferee  and  holder  against  the  maker. 
Davis  V.  Miller,  14  Gratt.  (Ya.)  1. 

A  payment  by  a  debtor  to  an  administrator  duly  appointed  is  valid, 
and  a  bar  to  an  action  to  compel  a  second  payment,  although  the  sup- 
posed intestate  is  alive  at  the  time,  and  letters  of  administration  are 
subsequently  revoked  for  this  reason.  Roderigas  v.  East  River  Sav- 
ing Institution,  63  K  Y.  (18  Sick.)  460;  S.  C,  20  Am.  Rep.  555. 

Where  money  is  due  on  a  written  security,  such  as  a  bill  or  bond, 
it  is  the  duty  of  a  debtor  if  he  pays  to  an  agent,  to  see  that  such  agent 
is  in  possession  of  the  security ;  otherwise  he  will  not  be  discharged 
unless  the  money  reaches  the  principal.  Howard  v.  Rice,  54  Ga. 
52.  And  see  Wheelers.  Guild,  20  Pick.  545.  A  note  was  given  to 
an  attorney  for  collection,  and  he  authorized  the  debtor  to  send  the 
money  to  him  by  a  third  person.  The  debtor  gave  the  money  to 
such  person,  who  did  not  have  the  note,  and  who  appropriated  the 
amount  to  his  own  use.  And  it  was  held  that  such  payment  did 
not  discharge  the  debtor,  and  that  he  was  still  liable  for  the  amount 
of  the  note  in  a  suit  by  the  owner  thereof.  Dickson  v.  Wright,  52 
Miss.  585  ;  S.  C,  24  Am.  Rep.  677. 

Where  a  statute  directs  payment  to  the  constable,  payment  to  a  jus- 
tice, at  the  request  of  the  constable,  is  sufficient.  Berrel  v.  Davis, 
44  Mo.  407. 

§  5.  Time  of  making  payment.  When  no  specific  time  is  fi.xed 
in  a  contract  for  the  payment  of  money,  it  is  payable  on  demand. 
BanTc  of  Columbia  v.  Hagner,  1  Pet.  (U.  S.)  455.  A  debt,  acknowl- 
edged to  be  due,  without  mentioning  any  time  of  payment,  is  pay- 
able immediately.  Payne  v.  Mattox,  1  Bibb  (Ky.),  164.  See,  also 
Cotton  V.  Reamill,  2  id.  99 ;  Kendal  v.  Talbot,  1  A.  K.  Marsh.  (Ky.) 
321.  Notes  payable  on  specified  days  cannot  be  sooner  j)aid,  with- 
out the  consent  of  the  payee.      County  Commissioners  v.  Fox,  Morr. 
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(Iowa)  48;  Ebersole  v.  Redding^  22  Ind.  232.  I^otes  will  not  be 
presumed  to  have  been  paid  before  they  become  due.  Id.  A  prom- 
ise to  pay  "on  or  before"  a  day  named,  states  the  time  for  payment 
with  sufficient  certainty  for  the  purposes  of  a  promissory  note.  A 
note  so  drawn  is  due  on  the  day  named,  and  not  before ;  the  maker 
may  pay  it  sooner  if  he  chooses,  but  this  would  only  be  a  payment 
in  advance  of  his  legal  liability.  Mattison  v.  Marks^  31  Mich.  421 ; 
S.  C,  18  Am.  Kep.  197. 

"Whenever  it  is  incumbent  upon  the  nolder  of  a  bill  oi  exchange 
to  present  it  at  the  proper  time,  and  he  neglects  to  do  so,  he  will 
lose  not  only  his  remedy  upon  the  bill,  but  also  upon  the  consideration 
or  debt  in  respect  of  which  it  was  given  or  transferred.  Adams  v. 
Darhy,  28  Mo.  162. 

Money  paid  on  the  Lord's  day,  and  retained  afterward,  discharges  a 
debt.  Johnson  v.  Willis,  7  Gray,  164.  See  tit.  Illegality,  ante,  p.  114. 
If  payment  is  to  be  made  within  a  certain  time  after  a  day  named,  that 
day  is  to  be  excluded  in  computing  the  time.  Campbell  v.  Interna^- 
tional,  etc.,  Ass.  Society,  4  Bosw.  (N.  Y.)  298.  See  tit.  Limitations^ 
ante,  p.  223. 

§  6.  Place  of  making  payment.  A  person  who  has  bound  himself 
to  make  a  payment  on  a  given  day,  is  bound  also  to  seek  for  his  credi- 
tor on  that  day  in  order  to  make  the  payment,  and  the  creditor  is  not 
bound  to  seek  for  him  in  order  to  demand  payment.  Sanders  v.  Ifor- 
ton,  4  T.  B.  Monr.  (Ky.)  464.  Yet,  while  this  is  so,  if  an  employer 
has  an  established  place  where  he  pays  those  employed,  and  where  he 
has  reason  to  expect  they  will  call  for  their  hire,  mere  neglect  to  pay 
elsewhere,  without  evidence  of  a  demand  and  refusal,  will  not  justify 
those  employed  in  abandoning  the  contract  of  service.  Dockham  v. 
Smith,  113  Mass.  320  ;  S.  C,  18  Am.  Rep.  495.  And  where  the  payee  of 
a  money  obligation,  specifying  no  place  of  payment,  is  out  of  the  State, 
where  the  payment  is  to  be  made,  the  debtor  is  not  obliged  to  follow 
him,  but  readiness  within  the  State  will  be  as  effectual  as  actual  pay- 
ment to  save  a  forfeiture.  Hale  v.  Patton,  60  N.  Y.  (15  Sick.)  233 ; 
S.C.,  19  Am.  Rep.  168. 

Where  it  is  agreed  by  the  parties  to  a  note  that  the  note  may  be  paid 
at  a  certain  store,  and  a  part  of  the  amount  is  left  at  such  store  by  the 
maker,  which  act  is  ratified  by  the  payee  with  full  knowledge  of  the 
circumstances,  it  will  be  deemed  a  payment.  Ingalls  v.  Fiske,  34  Me. 
232. 

Under  a  pledge  between  parties  resident  in  a  foreign  country,  to  se- 
cure a  loan  made  there  in  the  currency  of  that  country,  the  residence 
of  the  creditor  is  to  be  regarded  as  the  place  of  payment,  in  the  absence 


388  PAYMENT. 

of  any  express  stipulation.  And  on  redeeming  the  pledge,  the  debtof 
of  the  pledgee  must  do  equity  by  paying  the  debt  in  the  currency  of 
such  country,  rather  tlian  in  a  depreciated  currency  which  may  exist  at 
the  time  in  the  country  in  which  the  suit  is  brought.  Stoker  v. 
Cogswell,  25  IIow.  (N.  Y.)  267. 

§  Y.  Mode  of  payment.  If  a  debtor  hands  money  to  a  third  person, 
to  be  handed  to  the  creditor,  the  right  to  the  money  does  not  vest  in 
the  creditor,  so  as  to  make  it  his  property,  until  he  is  notified  of  the 
transaction,  and  agrees  to  adopt  tlie  act  of  the  third  person  in  receiv- 
ing the  money,  as  his  own  act,  whereby  the  debt  is  extinguished.  Stray- 
horn  V.  Webh,  2  Jones'  (No.  Car.)  L.  199.  See,  also,  Dhokson  v.  Wright, 
52  Miss.  585  ;  S.  C,  24  Am.  Eep.  677.  And  writing  a  letter  to  the 
creditor  to  inform  him  that  a  payment  had  been  made  according  to 
his  direction,  but  which  the  creditor  never  receives,  and  there- 
fore loses  the  benefit  of  the  payment,  is  not  enough.  Holland  v. 
Tyus,  56  Ga.  56.  So,  a  remittance  of  money  due,  by  mail,  in  the 
absence  of  any  evidence  of  usage  and  custom  to  that  effect,  and  of 
special  authority  on  the  part  of  the  creditor  to  the  debtor  so  to  remit, 
is  at  the  risk  of  the  party  remitting,  and  is  not  a  discharge  of  the  debt, 
if  not  received.  Kington  v.  Kington,  11  Mees.  &  W.  233 ;  Boyd  v. 
Meed,  6  Heisk.  (Tenn.)  631 ;  Gurney  v.  Howe,  9  Gray,  404.  And 
neither  the  fact  that  in  a  previous  instance  a  remittance  was  made  in 
that  manner,  and  not  objected  to,  nor  a  letter  of  the  creditor  request- 
ing a  remittance,  but  specifying  no  mode,  will  prove  such  authority. 
Morton  V.  Morris,  31  Ga.  378  ;  Burr  v.  SioUes,  17  Ark.  428.  But  see 
Townsend  v.  Henry,  9  Rich.  (So.  Car.)  318  ;  Buell  v.  Chapin,  99  Mass. 
594.  If,  however,  the  debtor  is  directed  by  his  creditor  to  remit  the 
amount  of  the  debt  by  mail,  the  debtor  will  be  discharged  by  properly 
delivering  to  the  postmaster  a  letter  containing  the  money,  if  properly 
addressed  to  the  creditor,  at  his  usual  place  of  residence,  or  at  such 
other  place  as  the  creditor  may  have  appointed.  In  that  case,  the  creditor 
makes  the  mail  his  agent,  and  he  assumes  all  risks  of  loss.  See  id. ;  1  Wait's 
Law  &  Pr.  1068.  But  the  debtor  will  not  be  discharged  by  delivering  the 
letter  to  a  bellman  or  other  person  in  the  street,  nor  by  a  transmission 
through  the  mail,  of  a  letter  addressed  to  the  creditor  in  some  large 
city,  without  any  specification  of  the  street  or  number  of  the  house  in 
which  the  creditor  resides,  or  transacts  business,  unless  it  is  shown  that 
the  money  came  safely  to  hand,  or  unless  the  creditor  gave  that  address 
himself.  Id.  And  see  Gordon  v.  Strange,  1  Exch.  477.  And  where 
the  creditor  authorizes  his  debtor  to  remit  to  him  by  mail  under  certain 
pecified  precautionary  observances,  and  a  remittance  is  made  without 
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them,  it  is  no  justification  that  they  could  not  be  pursued.      Williams 
V.  Carpenter^  36  Ala.  9. 

Where  a  special  contract  to  pay  money  is  at  variance  with  a  general 
custom  and  the  previous  mode  of  dealing  between  the  parties,  the 
special  contract  must  prevail.  Thus,  a  special  verbal  contract  to  pay  a 
certain  sum  to  the  plaintiff's  credit,  at  one  particular  bank,  makes  that 
bank  the  plaintiff's  agent,  and  the  debt  is  discharged  uj)on  payment 
without  notice,  notwithstanding  a  custom  existed  for  the  defendant  to 
pay  his  indebtedness  to  the  plaintiff  by  depositing  money  to  his  credit 
at  any  one  of  several  hanks,  the  indebtedness  not  being  discharged  till 
he  received  notice  of  the  deposit.  Exchange  Bank  v.  Cookman,  1  W. 
Va.  69. 

Where  the  vendor  of  goods  receives  from  the  vendee,  at  the  time  of 
the  delivery,  the  note  or  bill  of  a  third  person,  the  presumption  is  that 
the  note  or  bill  was  accepted  in  payment  and  satisfaction,  unless  the 
contrary  be  expressly  proved  by  the  vendor.  Gibson  v.  Tobey^  46  N. 
Y.  (1  Sick.)  637 ;  S.  C,  7  Am.  Eep.  397.  But  where  the  defendant 
owing  the  plaintiff  a  certain  sum,  paid  him,  partly  in  cash  and  the  rest 
in  a  debt  due  him  from  a  third  party,  the  defendant  is  still  liable  if  he 
does  not  do  that  which  is  necessary  to  transfer  such  interest  in  the  debt 
to  the  plaintiff,  as  will  enable  the  plaintiff  to  claim  it.  Coy  v.  Dewitt^ 
19  Mo.  322. 

The  only  difference  between  a  cash  and  a  credit  payment  is,  that  the 
former  must  be  made  at  the  time  of  sale  or  delivery,  and  the  latter 
after  the  credit  has  expired.  Each  must  be  made  in  thes  ame  way,  and 
there  is  no  more  reason  why  the  former  should  be  made  in  money,  than 
the  latter.  Foley  v.  Mason,  6  Md.  37.  Where  a  sale  of  goods  ia 
made  for  cash,  and  they  are  delivered  to  the  vendee  upon  the  condition 
of  payment  in  cash,  an  offer  by  the  vendee  to  pay  in  the  vendor's  own 
over-due  notes,  is  a  virtual  compliance  with  the  condition,  and  equiva- 
lent to  a  tender  of  payment  in  cash.   Id. 

Where  a  note  is  due  to  a  bank,  the  maker  has  a  right  to  pay  it  in 
the  bills  issued  by  the  bank.  Blount  v.  Windley,  68  No.  jOar.  1 ;  12 
Am.  Eep.  616.     See  Zeavitt  v.  Beers,  Hill  &  Denio,  221. 

§  8.  Election  as  to  payment.  Where  no  terms  of  payment  are 
stated  in  a  contract,  the  money  must  be  paid  within  a  reasonable  time  ; 
but  there  is  no  rule,  that  money  payable  in  a  reasonable  time,  can,  at 
the  election  of  the  party  paying,  be  divided  so  as  to  make  it  payable  at 
different  times,  and  in  different  years.  O'^Donnell  v.  Leeman,  43 
Me.  158. 

Where  a  contract  for  work  at  a  certain  price  provides  that  payment 
may  be  made  in  specific  articles  at  a  certain  rate,  the  debtor  has  an  elec- 
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tion  either  to  pay  the  price  or  deliver  the  articles,  if  such  election  can 
be  fairly  implied  or  is  expressed.  If  the  right  of  election  is  clearly 
expressed  or  fairly  implied  in  the  contract,  and  the  debtor  fails  to  de- 
liver the  specific  articles,  the  amount  of  the  debt  only  with  interest  can 
be  recovered  {Trowbridge  v.  Holcomh,  4  Ohio  St.  38;  Jones  v.  Dim- 
nwch,  2  Mich.  N.  P.  87 ;  Perrij  v.  Smith,  22  Yt.  301 ;  Brooks  v.  Euh- 
hard,  3  Conn.  58) ;  but  if  no  such  election  is  expressed  or  implied,  the 
plaintiff  is  entitled  to  the  market  value  of  the  articles,  with  interest. 
Cleveland,  etc.,  R.  R.  Co.  v.  Kelley,  5  Ohio  St.  180.  The  right  to 
elect  between  money  and  specific  articles  is  held  to  continue  up  to  the 
day  of  payment ;  after  that  time,  the  payee's  right  to  demand  money  is 
absolute.  Churoli  v.  Feterow,  2  Penr.  &  "W".  (Penn.)  301.  See  Gilson 
V.  Crilson,  16  Yt.  464;  Sessions  v.  Ainsworth,  1  E.oot  (Conn.),  181. 

In  a  note  given  for  the  payment  of  a  sum  of  money,  in  specific  arti- 
cles, at  "  factory  prices,"  the  terms  "  factory  prices  "  are  to  be  construed 
as  the  prices  at  which  such  goods  are  sold  at  factories,  unless  there  be 
proof  of  a  different  technical  sense  universally  established  by  the  cus- 
tom of  trade.      Whipple  v.  Levett,  2  Mas.  (C.  C.)  89. 

A  note  payable  "in  gold  coin  or  the  equivalent, thereof  in  United 
States  legal  tender  notes  "  is  discharged  by  payment  of  legal  tender 
notes,  dollar  for  dollor.  Killough  v.  Alford,  32  Tex.  457;  S.  C,  5 
Am.  Rep.  249.  And  the  maker  of  a  note  due  a  bank  has  a  right  to 
tender  in  payment  of  such  note,  as  equivalent  to  gold  and  silver  coin, 
the  bills  issued  by  the  bank.  Blount  v.  Windley,  68  No.  Car.  1 ;  S. 
C,  12  Am.  Eep.  616. 

Where  the  vendee  of  real  estate  contracts  to  pay  the  purchase-money 
in  cash  or  by  the  delivery  of  cotton  of  a  specified  class  at  a  designated 
place,  as  the  payments  become  due,  at  his  option,  the  right  of  election 
is  not  lost  by  the  failure  to  deliver  the  cotton  at  the  time  and  place, 
where  it  is  brought  about  by  the  conduct  of  the  vendor.  Bi'odie  v. 
WatUns,  31  Ark.  319. 

§  9.  Presumption  as  to  payment.  Where  one  pays  money  to  an- 
other, in  the  absence  of  any  explanation  as  to  the  cause  of  the  payment 
the  presumption  is  that  it  was  paid  because  it  was  due,  and  not  by  way 
of  a  loan.  Sayles  v.  Olmstead,  QQ  Barb.  590  ;  Rohrhacker  v.  Schil- 
ling, 12  La.  Ann.  17 ;  Bogert  v.  Morse,  4Denio,  108  ;  1  Comst.  377. 
Hence,  a  loan  of  money  by  A  to  B  is  not  to  be  inferred  from  the  bare 
fact  that  A  delivered  a  sum  of  money  to  B,  which  A  had  borrowed 
from  another.  Id. ;  Welch  v.  Seaborn,  1  Stark.  474.  And  see  Aubert 
V.  Walsh,  4  Taunt.  293 ;  Cary  v.  OerHsh,  4  Esp.  9. 

When  one  of  whom  a  sum  of  money  is  demanded  states  that  he  pays 
it  only  on  certain  conditions,  the  demandant,  receiving  it  and  remain- 
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ing  silent,  will  be  presumed  to  have  acquiesced  in  the  conditions.  Hall 
V.  Tlolden,  116  Mass.  172. 

The  law  giv^es  to  the  lapse  of  time  an  artificial  and  technical  weight 
beyond  that  which  it  would  naturally  have,  as  a  mere  circumstance, 
bearing  on  the  question  of  payment.  Walker  v.  Wright,  2  Joues'  i^o. 
Car.)  L.  155.  In  cases  where  the  statute  of  limitations  does  not  apply, 
the  artificial  presumption  of  payment  arises  from  the  lapse  of  twenty 
years,  unrebutted.  Sparhawh  v,  Buell,  9  V^t.  41 ;  Winstanley  v. 
Savage,  2  McCord's  (So.  Car.)  Ch.  435  ;  Wells  v.  Washington,  6  Munf. 
(Ya.)  532  ;  Earned  v.  Earned,  21  N.  J.  Eq.  245  ;  Didlake  v.  Bolh,  1 
Woods,  680.  It  is  a  presumption  of  law,  and  can  be  rebutted  only  by 
some  positive  act  of  unequivocal  recognition,  like  part  payment,  or  a 
written  admission,  or  at  least  a  clear  and  well  identified  verbal  promise 
or  admission  intelligently  made,  within  the  period  of  twenty  years.  Id. ; 
Lyon  V.  Adde,  63  Barb.  89.  There  is,  however,  a  presumption  of 
fact,  or,  more  properly,  in  the  nature  of  evidence,  which  can  be  drawn 
by  a  jury  from  the  circumstances  of  the  case,  in  less  than  twenty  years. 
Cheever  v.  Perley,  11  Allen,  587;  Goldhawk  v.  Duane,  2  Wasli.  (C. 
C.)  323 ;  Eander  v.  Snyder,  5  Barb.  63 ;  Henderson  v.  Lewis,  9  Serg. 
&  K.  384 ;  Milledge  v.  Gardner,  33  Ga.  397 ;  Lyon  v.  Guild,  5  Heisk. 
(^Tenn.)  175 ;  Fleming  v.  Emory,  5  Harr.  (Del.)  46  ;  Wooten  v.  Har- 
rison, 9  La.  Ann.  234;  Gamier  v.  Renner,  51  Ind.  372.  And  slight 
circumstances  may  be  given  in  evidence  for  that  purpose  in  proportion 
as  the  presumption  strengthens  by  the  lapse  of  time ;  but  still,  they 
must  be  such  as  aid  the  presumption  arising  from  time.  They  must  be, 
as  it  is  said,  persuasive  tliat  the  time  would  not  have  been  suifered  to 
elapse  had  the  debt  remained  unpaid.  Moore  v.  Smith,  81  Penn.  St. 
182 ;  Hughes  v.  Hughes,  54  id.  240.  The  testimony  must  not  be  so 
equivocal  as  to  possess  no  tendency  in  any  direction.  Id.  When  the 
obligation  can  be  extinguished  only  by  deed,  there  is  no  presumption 
of  law  at  all ;  but  there  is  the  same  presumption,  in  the  nature  of  evi- 
dence, as  in  other  cases.     Lyon  v.  Adds,  63  Barb.  89. 

The  presumption  of  payment  arising  from  the  lapse  of  twenty  years 
unrebutted,  no  more  permits  a  jury  to  give  to  a  shorter  time  a  force 
beyond  its  natural  efficacy  in  producing  belief,  than  the  bar  under  the 
statute  of  limitations  permits  a  nearer  approach  to  the  statutory  period 
to  avail.  Smithpeter  v.  Lson,  4  Eich.  (So.  Car.)  203.  And  the  presump- 
tion prevails  in  equity,  as  well  as  at  law.  Eird  v.  hislee,  23  IS^.  J.  Eq. 
363.  See,  also.  Field,  v.  Wilson,  6  B.  Monr.  (Ky.)  479  ;  Martin  v 
Eoioker,  19  Yt.  526  ;  ante,  p.  223,  tit.  Limitations. 

The  lapse  of  twenty  years  has  been  held  to  create  a  presumption  of 
payment  in  the  case  of  a  bond  {DurJiam  v.  Greenly,  2  HaiT,  [Del.] 
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124  ;  Ilashell  v.  Keen,  2  Nott  &  M.  [So.  Car  ]  160 ;  Bartlett  v.  Barl 
lett,  9  K  H.  398). ;  of  a  legacy  {Hayes  v.  Whitall,  13  N.  J.  Eq.  241 ; 
Oheson's  Aj>peal,  59  Penii.  St,  99 ;  2  Grant's  [Peun.]  Cas.  303) ;  of  a 
tax  {Dalton  v.  Bethlefiam,  20  IST.  H.  505) ;  of  a  judgment  {Kennedy 
V.  Denoon,  3  Brev.  [So.  Car.]  476 ;  Bird  v.  Inslee,  23  N.  J.  Eq. 
363 ;  Burton  v.  Cannon,  5  Ilarr.  [Del.]  13) ;  of  a  recognizance  in 
the  orphan's  court  (^i^^ew-y  V.  Penrose,  18  Penn.  St.  190);  of  money 
due  under  a  contract  for  the  purchase  of  land  {Morrison  v.  Funk,  23 
id.  421 ;  McCormich  v.  Evans,  33  111.  327) ;  of  a  debt  secured  by  a 
mortgage  of  land  {Sweetser  v.  Lowell,  33  Me.  446  ;  Ingraham  v. 
Baldwin,  9  N.  Y.  [5  Seld.]  45) ;  and,  as  a  general  rule,  in  all  cases  of 
contracts  for  the  jjayment  of  money,  whether  sealed  or  unsealed. 
Clarh  V.  Clement,  33  N.  H.  563.  See,  also,  Daggett  v.  Tallman,  8 
Conn.  168.  But  see  DuBelloix  v.  LordWaterjparTi,  1  Dowl.  &  Ky.  16. 
Where  a  l)ill  was  filed  to  settle  accounts  more  than  twenty  years  after 
the  transaction  took  place  from  which  they  arose,  and  where  the  justice 
of  the  claim  had  not  been  admitted  during  that  time,  the  staleness  of 
the  demand  was  held  to  be  a  sufficient  reason  for  refusing  relief. 
Kingsland  v.  Roberts,  2  Paige,  193.  On  a  bill  against  executors,  to 
recover  money  alleged  to  have  been  received  by  their  testator  for  the 
use  of  the  ancestor  of  the  complainants,  it  was  held  that  more  than 
thirty  years  having  elapsed  since  the  receipt  of  the  money,  payment 
would  be  presumed.     O'Brien  v.  Uolland,  3  Blackf.  (Ind.)  490. 

Although  the  lapse  of  seventeen  years  after  a  bond  became  due  is 
not,  jyer  se,  sufficient  to  authorize  the  legal  presumption  of  payment 
by  obligors  of  undoubted  solvency,  during  that  entire  period,  yet  it  is 
a  persuasive  circumstance,  in  the  absence  of  any  demand  or  recogni- 
tion, or  partial  payment  of  principal  or  interest,  and  may,  when  slightly 
corroborated,  be  sufficient  evidence  of  payment.  Moore  v.  Pogue,  1 
Duval  (Ky.),  327.  See,  also,  Mo(yre  v.  Smith,  81  Penn.  St.  182.  And 
slight  circumstances  may  be  left  to  the  jury,  on  the  issue  of  the  pay- 
ment of  a  bond,  when  sixteen  years  have  elapsed.  BlacTcburn  v. 
Squih,  Peck  (Tenn),  60.  The  transcript  of  the  judgment  of  a  justice 
of  the  peace  was  filed  in  the  common  pleas,  in  Pennsylvania,  more 
than  nineteen  years  after  the  judgment  was  rendered.  The  justice 
was  not  called  nor  the  docket  produced,  and  there  was  nothing  to  show 
whether  an  execution  had  ever  been  issued  by  the  justice.  And  it  w^as 
held  that  the  jury  were  at  liberty  to  infer  payment  from  the  lapse  of 
time  and  these  circumstances.  Diamond  v.  Tobias,  12  Penn.  St.  312. 
See,  also,  Wlnstanley  v.  Savage,  2  McCord's  (So.  Car.)  Ch.  435, 

The  payment  of  rent  reserved  in  a  perpetual  lease  or  conveyance,  in 
fee,  may  be  presumed  after  the  lapse  of  twenty  years.     But  the  non- 
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payment  for  more  than  that  period  does  not  raise  a  presumption  that 
the  covenant  to  pay  rent  has  been  released  and  discharged.  Lyon  v. 
Odell,  65  N.  Y.  (20  Sick.)  28. 

After  the  lapse  of  twenty  years,  the  acknowledgment,  in  the  assign- 
ment of  a  mortgage,  of  the  payment  of  the  consideration,  is  sufficient 
evidence  of  the  payment  of  the  purchase-money.  Pryor  v.  Wood.  31 
Penn.  St.  142. 

And  where  a  bond  and  mortgage,  given  by  a  father,  were  found  by 
his  children  at  his  death,  amongst  his  j)apers,  the  same  having  been 
in  the  father's  ]30ssession  for  many  years,  and  no  claim  having  been 
made  for  either  principal  or  interest  for  a  period  of  ten  years,  the  pre- 
sumption is  that  the  mortgagor  and  his  children  were  lawfully  in  pos- 
session of  the  bond  and  mortgage,  and  that  the  same  are  paid.  Levy 
V.  Merrill,  52  How.  (K.  Y.)  360. 

In  a  debt,  payable  by  installments  and  secured  by  a  penal  bond,  the 
presumption  of  payment  arising  from  lapse  of  time,  applies  to  each  in- 
stallment as  it  falls  due.     State  v.  LoUb,  3  Harr.  (Del.)  421. 

A  presumption  of  payment,  arising  from  length  of  time,  in  favor 
of  one  of  several  obligors,  is  a  payment  as  to  all.  Pearsall  v.  Hous- 
ton, 3  Jones'  (No.  Car.)  L.  346 ;  Lowe  v.  Sowell,  id.  67. 

§  10.  When  payment  not  presumed.  Where  the  presumption  of 
payment  depends  on  time  alone,  nothing  short  of  twenty  years  will 
raise  it.  Forsyth  v.  Elpley,  2  Greene  (Iowa),  181 ;  Stochton  v.  John- 
son, 6  B.  Monr.  (Ky.)  408  ;  Bogers  v.  Burns,  27  Penn.  St.  525. 
Thus,  where  a  bond  for  the  payment  of  money  has  been  due  more 
than  eighteen  years,  the  mere  lapse  of  time  would  not  be  sufficient  to 
establish  a  presumption  of  payment.  Farrington  v.  King,  1  Bradf. 
(N.  Y.)  182.  But,  as  seen  in  the  preceding  section,  payment  may  be 
presumed  from  other  circumstances  in  connection  with  lapse  of  time. 
Id.;  Clarh  v.  Bogardus,  2  Edw.  Ch.  (N.  Y.)  387;  Wightman  v. 
Butler,  2  Spears  (So.  Car.),  357. 

Payments  by  an  executor  or  administrator,  toward  a  judgment  re- 
covered against  the  decedent,  and  existing  as  a  lien  at  the  time  of  his 
death,  will  prevent  the  presumption  of  payment,  arising  from  lapse  of 
time.  Bichardson  v.  Peterson,  2  Harr.  (Del.)  366.  An  admission, 
within  twenty  years,  that  the  debt  is  due  {Arline  v.  Miller,  22  Ga. 
330),  or  a  payment  of  interest  {Nixon  v.  Bymiin,  1  Bailey  [So.  Car.], 
148),  removes  the  presumption  of  payment.  McDowell  v.  McCull- 
ough,  17  Serg.  &  E.  51  ;  Goldhawk  v.  Buane,  2  Wash.  (C.  C.)  323. 
So,  inability  to  pay,  as  poverty,  has  been  held  sufficient.  Lladong  v. 
Winter,  19  Yes.  196 ;  Daggett  v.  Tallman,  8  Conn.  168,  176.  So, 
of  insolvency  or  a  state  approaching  it.  Woodhury  v.  Taylor,  3  Jones' 
Vol.  VIL— 50 
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(No.  Car.)  L.  504 ;  Boardman  v.  BeForest,  5  Conn.  1.  So,  that  the 
parties  were  near  relations.  Hillary  v.  Waller,  12  Yes.  239,  266. 
Another  answer  is,  the  long  continued,  permanent  absence  of  the 
debtor  {Newman  v.  Newman,  1  Stark.  101  ;  t>Melds  v.  Pringle,  2 
Bibb  [Kj.],  387),  or  absence  abroad,  as  where  the  creditor  resided  in 
England  and  the  debtor  in  the  United  States.  GoldJiawk  v.  Duane, 
2  Wash.  (C.  C.)  323.  See,  also,  McNair  v.  Bagland,  1  Dev.  (No.  Car.) 
Eq.  533.  And  if  any  disability  exist  when  the  right  accrues,  such  as 
infancy,  coverture  and  the  like,  these  must  be  removed  before  the 
twenty  years  begin  to  run.  Jackson  v.  Johnson,  5  Cow.  74.  See 
amte.,  p.  223,  tit.  Limitations.  So,  where  a  subsequent  disability  of  the 
plaintiff  to  sue  has  arisen,  the  period  of  such  disability  must  be  de- 
ducted from  the  twenty  years  ;  as  where  he  becomes  an  alien  enemy 
after  the  cause  of  action  has  accnied,  the  whole  time  of  the  continu- 
ance of  the  war  must  be  excluded  from  the  calculation.  Bailey  v. 
Jackson,  16  Johns.  210. 

Presumption  of  payment  has  been  held  not  to  arise  from  lapse  of 
time,  that  taxes  were  j)aid,  where  a  referee  has  expressly  found  the  fact 
that  they  were  not  paid,  either  in  money  or  labor.  Haverhill  v. 
Orange,  47  N.  H.  273.  Nor,  from  the  non-payment  of  rent  from 
twenty  to  twenty-four  years,  where  circumstances  excuse  the  delay  in 
demanding  the  rent.  Cole  v.  Patterson,  25  Wend.  457.  Nor  will  a 
release  or  conveyance,  extinguishing  the  rent,  be  presumed.  Id.  ;  Byon 
V.  Odell,  65  N.  Y.  (20  Sick.)  28.  And  no  presumption  of  payment, 
from  the  lapse  of  time,  can  be  raised  against  the  government.  United 
States  V.  Williains,  4  McLean  (C.  C),  567.  See  ante,  p.  223,  tit.  Lim- 
itations. 

§  11.  When  inferred  from  circumstances.  Though,  as  matter  of 
law,  the  payment  of  a  debt  due  by  specialty  will  not  be  presumed 
until  the  lapse  of  twenty  years,  yet  a  shorter  time,  connected  Avith 
other  evidence,  may  be  left  to  a  jury,  from  which  they  may  find  pay- 
ment. Gould  V.  White,  26  N.  H.  178 ;  Baker  v.  Stonehraker,  36  Mo. 
338  ;  ante,  p.  390,  §  9.  The  other  evidence  relied  upon  must,  how- 
ever, be  of  such  a  character  as  to  produce  a  belief  in  the  mind  of  the 
jury  that  payment  has,  in  fact,  been  made.  Bradley  v.  Jennings,  15 
Rich.  (So.  Car.)  34.  Payment  may  be  presumed  from  the  circumstances 
that  the  creditor,  ha^'ing  no  money,  called  on  the  debtor,  and  was  seen 
to  come  away  with  money,  which  he  said  he  got  from  the  debtor. 
Whisler  v.  Drake,  35  Iowa,  103.  The  possession  of  a  bill,  by  the 
drawee,  after  maturity,  is  prvma  facie  evidence  of  payment.  Hill  v. 
Gayle,  1  Ala.  275.  And  see  Smith  v.  Harjjer,  5  Cal.  329.  And 
where  the  payee  of  a  promissory  note,  in  her  last  sickness,  handed  the 
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note  to  lier  sister,  to  be  given  to  tlie  maker  in  payment  for  boarding 
and  taking  care  of  her,  it  was  held  that  this  was  a  valid  cancellation  of 
the  note.  Edwards  v.  Campbell^  23  Barb.  423.  See  Grey  v.  Grey^ 
47  N.  Y.  (2  Sick.)  552.  But  the  maker  of  a  promissory  note,  which 
has  been  surrendered  by  mistake,  under  the  supposition  that  it  was 
fully  paid,  will  remain  liable  for  the  balance  still  unj^aid.  Banks  v. 
Marshall,  23  Gal.  223. 

The  payment  of  a  subsequent  debt  always  raises  some  presumption 
that  prior  debts  have  been  paid.  Thus,  where  a  mortgage  was  secured 
by  three  notes,  and  the  last  two  due  were  shown  to  have  been  sued 
!  and  recovered,  it  was  held  that  after  thirty  years,  in  the  absence  of 
opposing  proof,  this  presumption  was  irresistible.  Mathews  v.  Light, 
40  Me.  394.  So,  the  law  presumes,  previous  rent  paid  when  the  land- 
lord gives  receipts  for  subsequently  accruing  quarterly  rent  in  full. 
Patterson  v.  0' liar  a,  2  E.  D.  Smith  (N.  Y.),  58.  So,  the  payment  of 
a  highway  tax  for  one  year  will  be  presumed,  from  its  not  being  in- 
cluded in  the  tax  bill  of  the  succeeding  year,  though  the  presumption 
may  be  repelled  by  evidence.  Attlehorough  v.  Middlehorough,  10 
Pick.  378.  And  the  return  of  an  execution  satisfied  raises  a  presump- 
tion that  the  money  collected  was  received  by  the  plaintiffs.  BoydY. 
Foot,  5  Bosw.  (N.  Y.)  110.  See,  also  Benson  v.  Benson,  24  Miss. 
625. 

Where  a  fiither,  being  indebted  to  his  children,  conveys  to  them 
property  of  greater  value  than  the  amount  of  indebtedness,  it  will  be 
presumed  to  have  been  in  satisfaction  of  the  debt,  unless  the  contrary 
is  proved.  Kelly  v.  Kelly,  6  Rand.  (Ya.)  176.  Where  A  is  indebted 
to  B,  and  draws  a  check  in  his  favor,  and  B  receives  the  money  thereon, 
it  is  presumed  that  it  was  in  payment  of  the  existing  debt  due  from  A 
to  B.  Masser  v.  Bomen,  29  Penn.  St.  128.  And  see  Hansen  v. 
Kirtley,  11  Iowa,  565.  But  where  property  is  placed  by  the  debtor 
in  his  creditor's  hands,  it  is  not  to  be  considered  as  payment  in  full, 
unless  that  appears  to  be  the  intention  of  the  parties.  Peril  v.  Pitt- 
field,  5  Rawle  (Penn.),  166.  And  a  payment  of  money  by  payees  to 
one  of  the  makers  of  a  note,  for  services  rendered  after  its  maturity, 
was  held  not  to  constitute  a  presumption  that  he  had  paid  the  note. 
Mechanics^  Bank  v.  Wright,  53  Mo.  153. 

A  bond  of  a  stranger,  placed  by  a  debtor  in  the  hands  of  his  creditor 
for  collection,  wall  be  presumed  as  paid,  unless  it  is  returned,  or 
offered  to  be  returned,  in  a  reasonable  time.  Day  v.  Clarke,  1  A.  K. 
Marsh.  (Ky.)  521.  And  where  accounts  are  rendered  by  a  broker  to 
his  principal  and  no  mention  is  made  therein  of  a  claim  for  which  the 
principal,  as  joint  debtor,  was  liable,  a  presumption  is  raised  that  it 
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had  been  paid  wliicli  must  be  rebutted  before  the  broker  can  re- 
cover.     Smith  V.  Tucker,  2  E.  D.  Smith  (N.  Y.),  193. 

But  the  appointment  of  a  debtor  as  executor,  and  his  acceptance  of 
the  trust,  do  not  constitute  a  discharge  or  payment  of  the  debt.  Wiri- 
sUp  V.  Bass,  12  Mass.  199,  205. 

§  12.  Burden  of  proof.  Where  the  defense  relied  upon  is  payment 
of  the  demand  in  suit,  the  burden  of  proof  is  upon  the  defendant  to 
establish  the  fact  of  payment  by  a  preponderance  of  evidence.  Adams 
V.  Field,  25  Mich.  16  ;  Shulman  v.  Brantley,  50  Ala.  81.  And  the 
payment  must  be  jjroved  to  have  been  received,  as  well  as  made,  in 
satisfaction  of  the  debt.  Gushing  v.  Wyman,  44  Me.  121.  See,  also, 
Sweet  V.  Titus,  67  Barb.  327.  But  if  both  parties  admit  that  an  ap- 
parent payment  was  made,  but  the  plaintiflf  claims  to  recover  on  the 
ground  that  the  bills  in  which  it  was  made  were  spurious,  the  burden 
of  proof  is  upon  him,  to  prove  the  character  of  the  bills.  Atwood  v. 
Cornwall,  25  Mich.  142. 

In  an  action  on  a  promissory  note,  by  the  indorsee  against  the  maker, 
where  the  defense  is  payment  to  the  indorser  the  payee,  after  proof  of 
the  transfer  the  burden  is  upon  the  maker  to  show  that  the  payment 
was  made  before  the  transfer.  Smith  v.  Prescott,  17  Me.  277.  And 
where,  to  a  suit  on  the  antecedent  debt,  the  defendant  sets  up  that  nego- 
tiable paper  has  been  given  to  secure  it,  the  burden  is  upon  him  to  show 
either  that  such  paper  has  been  paid,  or  that  the  debtor  has  been  injured 
tlirough  the  laches  of  the  creditor.  Kenniston  v.  Avery,  16  N.  H. 
117.  Where  an  attorney  indorses  on  a  note  in  suit,  which  is  shown 
never  to  have  been  in  possession  of  the  plaintiff,  a  part  payment, 
such  indorsement  is  not  binding  upon  the  plaintiff,  unless  the  attorney's 
autliorityto  make  it  is  shown.  Gould  v.  Tat um,  21  Ark.  329.  And 
where  a  party  relies  on  the  possession  of  a  note  to  show  that  he  paid 
it  at  the  maker's  request,  he  must  first  show  that  it  was  once  in  the 
hands  of  the  payee.     Mygatt  v.  Pruden,  29  Ga.  43. 

When  it  is  uncertain  whether  the  payment  of  a  mortgage  debt  was 
made  before,  on,  or  after  the  day  when  due,  the  legal  presumption  is, 
that  it  was  on  that  day.     Johnson  v.  Carpenter,  7  Minn.  176. 

§  13.  Proof  admissible  as  to  payment.  The  surrender  of  a  note 
is  prima  facie  evidence  of  its  payment.  Smith  v.  Harper,  5  Cal.  329. 
So,  the  possession  of  protested  drafts  by  the  drawer  is  prima  facie 
evidence  of  their  payment  by  him.  Skannel  v.  Taylor,  12  La.  Ann. 
773.  So,  an  order  to  pay  money  is,  in  the  hands  of  a  drawee,  evidence 
of  payment.  Succession  of  Penny,  14  id.  194;  HillyardY.  Crabtree, 
11  Tex.  264.  And  the  cancellation  of  a  check  upon,  and  its  retention 
by  a  bank,  is  evidence  of  its  payment.     Conioay  v.  Case,  22  Bl.  127. 
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So,  where  P.  and  D.  gave  their  joint  notes,  and  after  the  death  of  P. 
they  were  found  among  his  papers,  it  was  lield  to  be  prima  facie  evi- 
dence that  they  were  paid  by  him.  Chandler  v.  Davis,  47  N.  11.  462. 
But  when  a  note  has  been  paid  and  delivered  up,  it  will  not  be  pre- 
sumed that  the  maker  afterward  retains  it  in  his  possession  ;  and,  there- 
fore, parol  evidence  is  admissible  to  prove  a  payment,  when  it  becomes 
a  material  inquiry,  without  calling  upon  the  party  to  whom  the  writing 
was  delivered  to  produce  it.  Mead  v.  Brooks,  8  Ala.  840.  A  pay- 
ment evidenced  by  a  receipt  may  be  proved  by  a  witness  or  by  the  pro- 
duction of  the  receipt  itself ;  but  when  it  is  proved  by  a  witness,  he 
must  know  the  fact  independently  of  the  receipt.  Keith  v.  Mafit,  38 
111.  303.  Proof  that  money,  agreed  to  be  paid,  was  sent  by  mail, 
strengthened  by  circumstances,  \s. priina  facie  Y^ooi  of  receipt  and  pay- 
ment. Waydell  v.  Vdie,  1  Bradf.  (N.  Y.)  277.  See  ante,  p.  390,  §  9. 
So,  the  declarations  of  a  creditor,  or  of  his  general  agent,  that  his  debt 
is  discharged,  is  prima  facie  evidence  of  payment.  State  Bank  v.  Wil- 
son, 1  Dev.  (Ko.  Car.)  L.  484.  And  a  letter  from  a  judgment  creditor  to 
the  debtor,  acknowledging  satisfaction  of  the  judgment,  was  held  to  be 
admissible,  under  the  circumstances  of  the  case,  as  evidence  of  such 
payment.  Hunter  v.  Campbell,  1  Spears  (So.  Car.)  53.  On  the  question 
of  the  payment  of  a  judgment,  the  execution,  with  actual  proof  of  the 
money  paid  on  it,  is  good  evidence.  Ramsey  v.  Johnson,  3  Penr.  & 
W.  (Penn.)  293.  And  the  entry  of  satisfaction  of  a  judgment  on  the 
record  is  evidence  to  a  jury  from  which  they  may  infer  that  the  judg- 
ment has  been  paid ;  but,  per  se,  it  only  imports  a  release  of  the  judg- 
ment, and  it  may  be  shown  by  extrinsic  evidence  that  the  judgment 
was  not  in  fact  paid.     Reynolds  v.  Magness,    2  Ired.  (No.  Car.)  L.  26. 

If,  upon  a  trial,  it  is  important  to  show  a  payment  to  some  third  per- 
son, proof,  which  would  be  good  against  that  third  person,  is  admissible 
to  establish  such  payment.    Reed  v.  Rice,  25  Yt.  171. 

And  the  character  of  the  creditor  for  promptness  in  the  collection  of 
his  debts  may  be  given  in  evidence  as  a  circumstance  to  show  that  a 
debt  has  been  paid,  after  eight  years  have  elapsed.  Leiper  v.  Erwin, 
5  Yerg.  (Tenn.)  97. 

On  an  issue  whether  the  parties  agreed  to  accept  a  particular  sum  as 
the  price  of  property,  or  as  the  payment  of  a  balance  of  account,  if  the 
e^'idence  of  the  agreement  is  conflicting,  evidence  of  the  value  of  the 
property  or  the  amount  due  on  the  account  may  be  received  as  tend- 
ing to  show  what  agreement  is  probable.  Brown  v.  Cahalin,  3 
Oreg.  45. 

§  14.  What  not  admissible.  An  indorsement  on  a  bond  or  note, 
made  by  the  obligee  or  promisee  without  the  privity  of  the  debtor, 
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cannot  be  admitted,  as  evidence  of  payment,  in  favor  of  the  party  mat- 
in £r  such  indorsement,  unless  it  be  sliown  that  it  was  made  at  a  time 
when  it  soperation  would  be  against  the  interest  of  the  party  making 
it.  Rosehoom  v.  Billington,  17  Johns.  182 ;  Alston  v.  State  Bank,  9 
Ark.  455  ;  MoGehee  v.  Greer,  7  Port.  (Ala.)  537  ;  Concldin  v.  Pear- 
son,  1  Pich.  (So.  Car.)  392;  Sinclair  r.  Baggaley,  4Mees.  &  W.  318  ; 
Anderson  v.  Weston,  6  Bing.  N.  C.  296  ;  Miller  v.  Dawson,  26  Iowa, 
186.  Nor,  are  indorsements  on  a  note  any  evidence  of  payments, 
unless  they  are  shown  to  have  been  made  by  some  one  having  authority 
to  receive  payments.  Ray  v.  Bell,  21  111.  441.  And  it  is  held  that 
an  indorsement  upon  a  bond,  after  suit  brought,  of  the  receipt  of  a 
note  in  payment  of  a  particular  installment,  is  not  evidence  of  the  pay- 
ment of  the  prior  installments.     Sennett  v.  Johnson,  9  Penn.  St.  335. 

It  is  no  evidence  of  payment  of  labor,  that  other  laborers  employed 
by  the  party,  on  the  same  work,  at  the  same  time,  were  paid  by  him. 
Filer  V.  Peehles,  8  N.  H.  226.  Nor  are  the  wealth  of  the  maker  of  a 
promissory  note,  and  his  dealings  with  third  persons,  competent  evi- 
dence to  prove  payment  of  the  note.  Hilton  v.  Scarborough,  5  Grray, 
422.  The  solvency  of  a  debtor  is  inadmissible  in  evidence  of  pay- 
ment of  his  debt.  Yeazie  v.  Hosmer,  11  id.  396.  See,  also,  Aher- 
cromhie  v.  Sheldon,  8  Allen,  532. 

Depositing  a  letter  containing  money  with  one  who  is  merely  an 
agent  to  carry  the  mail  bags,  is  no  evidence  that  it  was  mailed.  Davis 
V.  Allen,  25  Ga.  234.  So,  a  direction  by  letter,  from  a  third  person  to 
the  payees  of  a  note,  to  pay  the  same  out  of  the  proceeds  of  certain 
property  in  the  hands  of  the  payees  belonging  to  such  third  person,  is 
inadmissible  as  evidence  of  the  payment  of  the  note,  unless  it  appears 
that  the  request  has  been  complied  with.  King  v.  Bush,  36  111.  142. 
And  an  order  in  an  agent's  possession,  to  pay  what  he  has  collected  to 
the  drawers'  trustee,  the  amount  being  unknown  to  the  drawer,  is  a 
mere  authority,  and  no  evidence  of  any  payment  by  him.  Beardslee  v. 
Horton,  3  Mich.  560. 

An  acknowledgment  by  the  plaintiff  that  he  received  money  from 
the  defendant,  but  at  the  same  time  stating  that  it  was  a  loan,  is  not 
an  admission  of  payment.  Oldham  v.  Henderson,  4  Mo.  295.  So, 
the  policy  of  insurance  is  not  evidence,  without  other  proof  of  the  pay- 
ment of  the  premium.  Ilillick  v.  Peterson,  2  Wash.  (C.  C.)  31.  And 
it  is  held  that  the  delivery  of  an  execution  to  a  plaintiff,  and  no  return 
thereto,  or  failure  to  procure  satisfaction  shown,  is  not  prima  facie 
evidence  of  the  payment  of  the  judgment.  Puny  an  y.  Weir,  8  N.  J. 
Law,  286. 

An  unexecuted  agreement  by  a  mortgagee  of  realty,  with  two   out 
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of  the  three  mortgagors,  to  take  the  mortgaged  premises  in  payment  of 
the  mortgage  notes  is  not  evidence  of  the  payment  of  such  notes,  in  a 
suit  by  the  mortgagee  against  the  indorser  of  them.  Green  v.  Davis, 
44  K.  H.  71. 

§  15.  Wliat  sufficient  proof.  The  extinguishment  of  a  debt  by  pay- 
ment must  be  shown  by  reasonable  certainty.  Succession  of  Moreira, 
16  La.  Ann.  368.  But  where  the  defense  of  payment  is  interposed  in 
an  action  upon  a  note  or  other  security,  and  the  testimony  is  conflict- 
ing and  evenly  balanced,  the  possession  by  the  plaintiff  of  the  uncan- 
celed security  is  a  material  circumstance,  and  should  turn  the  scale  in 
his  favor,  unless  satisfactorily  explained  by  the  defendant.  DotyY. 
James,  28  Wis.  319.  The  acknowledgment  in  a  deed  of  the  payment  of  a 
consideration  is,  uncontradicted,  sufficient  evidence  of  the  fact  of  such 
payment.  Wood  v.  Chapin,  13  N.  Y.  (3  Kern.)  509  ;  Bassett  v.  Bas- 
sett,  55  Me.  127.  And  parol  evidence  is  sufiicient  to  prove  the  pay- 
ment of  a  mortgage.  Mauzey  v.  Bowen,  8  Ind.  193.  See,  also,  31or- 
gan  v.  Davis,  2  Harr.  &  M.  (Md.)  9 ;  Seighman  v.  Marshall,  17  Md. 
550 ;  Harrison  v.  Eldridge,  2  Halst.  (1^.  J.)  407.  A  mortgage  l>eing 
considered  and  treated  merely  as  a  siecurity  for  the  payment  of  money, 
or  the  performance  of  some  other  act,  is  simply  a  chose  in  action  ex- 
tinguishable  by  a  parol  release,  which  equity  will  execute  as  an  agree- 
ment not  to  sue,  or  by  turning  the  mortgagee  into  a  trustee  for  the 
mortgagor ;  j^rovided  it  proceeds  upon  a  sufficient  consideration.  Such 
a  release  or  agreement  may  be  established  presumptively,  by  showing 
declarations  and  acts  of  the  parties  inconsistent  with  an  averment  of 
the  continued  existence  of  the  mortgage,  and  repugnant  to  the  rights 
and  liabilities  created  by  it,  as  well  as  by  express  proof.  Ackla  v.  Ackla^ 
6  Penn.  St.  228. 

As  a  general  rule,  the  premium  note  of  an  insurance  broker,  received 
by  the  insurers  in  payment  of  a  policy  for  his  principal,  discharges  the 
principal  from  his  liability  to  the  insurers  on  account  of  the  premium. 
But  if  the  policy  contain  a  provision  that,  in  case  of  loss,  the  amount 
of  the  premium  note  shall  be  deducted  from  the  insurance,  the  insured 
must  submit  to  the  deduction,  although  he  has  before  paid  the  amount 
of  the  premium  to  the  broker.  Union  Ins.  Co.  v.  Qrant,  68  Me.  229  ; 
Hurlhert  v.  Pacific  Ins.    Co.,  2  Sumn.  (C.  C.)  471,  478. 

An  indorsement  upon  a  promissoiy  note,  purporting  that  a  sum  of 
money  was  paid  upon  it  at  a  particular  date,  is  not  of  itself  sufficient 
to  show  such  payment  at  that  time,  and  thus  to  take  the  case  out  of  the 
statute  of  limitations.  Mars/tall  v.  Daniels,  18  K.  li.  364;  Walker 
V.  Wykoff,  14  Ala.  560.  See  ante,  p.  390,  §  9.  But  receipts  upon  a 
note,  if  apparently  fair,  and  not  attended  with  circumstances  calculated 
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to  excite  suspicion  that  they  were  indorsed  for  the  purpose  of  taking 
the  case  out  of  the  statute  of  limitations,  are  prima  facie  evidence  of 
the  fact  they  indicate.  In  otlier  words,  if  there  be  nothing  to  induce 
a  behef  that  the  receipt  is  not  a  fair  one,  the  jury  ouglit,  and  no  doubt 
will,  always  presume  that  the  payment  was  made.  Gibson  v.  Peebles, 
2  McC.  (So.  Car.)  418.  And  see  Morris  v.  Morris,  5  Mich.  171 ; 
J)aveni)ort  v.  Schram,  9  Wis.  119.     See  ante,  p.  390,  §  9. 

If  the  payee  of  a  note  deliver  the  same  to  the  maker,  this  is  not 
conclusive  of  payment,  and  testimony  is  admissible  to  show  its  non-pay- 
ment. Fellows  V.  Kress,  5  Blackf .  (Ind.)  536.  So,  the  words,  "  on  settle- 
ment up  to  date,"  added  to  a  promise  to  pay  for  value  received,  are  only 
prima  facie  evidence  that  the  settlement  embraced  all  subsisting  matters 
of  account,  and  may  be  explained  or  contradicted  by  extrinsic  evidence. 
Wheeler  v.  Alexander,  1  Strobh.  (So.  Car.)  61.  In  an  action  of  debt  on 
a  bond  against  two  obligors,  the  defendants,  in  order  to  sustain  the  plea 
of  payment,  adduced  evidence  that  one  of  them  put  money  into  the 
hands  of  a  third  person  to  pay  the  debt,  who  informed  the  plaintiff 
that  he  had  the  money  to  pay  off  the  bond,  but  that  the  plaintiff  de- 
clined to  receive  it,  saying  that  he  owed  the  other  obligor  more  money, 
without  saying  that  the  debt  between  them  had  been  settled,  and  it 
was  held  that  the  evidence  afforded  no  proof  of  payment.  Green  v. 
Buchner,  6  Leigh  (Va.),  83. 

And  in  an  action  at  law  upon  a  note,  where  the  defendant  sets  up 
payment  by  the  delivery  of  a  deed  of  land  from  the  maker  to  the  payee, 
and,  in  proving  his  case,  shows  that  the  conveyance  was  in  fact  a  mort- 
gage to  secure  the  note,  the  plaintiff  is  entitled  to  judgment.  Lodge 
v.  Turman,  24  Cal.  385.     And  see  Sears  v.  Dixon,  33  id.  326. 

§  16.  Rebutting  proof.  Presumption  of  payment  from  lapse  of 
time  is  repelled  by  the  fact  that  the  debtor  had  removed  to  and  resided 
in  a  different  State  from  that  of  the  creditor  during  such  lapse  of  time. 
Boardinan  v.  DeForrest,  5  Conn.  1 ;  Mann  v.  Manning,  20  Miss. 
615.  And  see  ojnte,  p.  390,  §  9.  But  see  Kline  v.  Kline,  20  Penu. 
St.  503.  So,  a  payment  or  acknowledgment  of  a  part  of  a  specialty 
debt,  within  twenty  years,  rebuts  the  presumption  of  payment  as  to  the 
whole.  Martin  v.  Bowker,  19  Yt.  526 ;  Fby  v.  Fby,  5  Penn.  St. 
435  ;  Bissell  v.  Jaudon,  16  Ohio  St.  498.  See,  also,  Hamlin  v.  Ham- 
lin, 3  Jones'  (No.  Car.)  Eq.  191;  McKeethan  y.  Athinson,  1  Jones' 
(No.  Car.)  L.  421.  The  want  of  a  person  against  whom  to  bring  suit, 
rebuts  the  presumption  of  payment  arising  from  forbearance  to  sue. 
Bivie  V.  Buie,  2  Ired.  (No.  Car.)  L.  87.  And  it  is  held  that,  where  a 
note  with  the  signature  of  the  promisor  torn  off,  remains  in  the 
possession  of  the  promisee,  that  fact  repels  the  presumption  of  pay- 
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ment.  Powell  v.  Swan,  5  Dana  (Ky.),  1.  It  has  likewise  l)een  held, 
that  an  indorsement  of  credit  on  a  bond,  made  by  the  obligee  within 
the  period  that  raises  the  legal  presumption  of  payment,  is  evidence 
for  him  repelling  that  presumption.  Dahney  v.  Ddhney,  2  Rob.  (Ya.) 
622.  See  ante,  p.  397,  §  14.  And  the  presumption  of  payment  arising 
from  the  lapse  of  time  is  liable  to  be  rebutted  and  overcome  by  proof 
of  a7iy  facts  and  circumstances,  the  legitimate  tendency  of  which  is 
to  render  it  more  probable  than  otherwise,  that  payment  has  not  in  fact 
been  made.  Grantham,  v.  Canaan,  38  N.  H.  268;  Wood  v.  Deen,  1 
Ired.  (No.  Car.)  L.  230  ;  McKinder  v.  Littlejohn,  id.  QQ  ;  Arden  v. 
Arden,  1  Johns.  Ch.  313 ;  Abbott  v.  Godfroy,  1  Mich.  178 ;  Sutjphen 
V.  Cushman,  35  111.  186 ;  Knight  v.  Macomher,  55  Me.  132. 

But  circumstances  merely  rendering  the  collection  of  a  debt  imprdha- 
hle,  as  the  poverty  of  the  debtor,  are  not  admissible  to  rebut  the  pre- 
sumption of  payment.  Rogers  v.  Judd,  5  Yt.  236.  Evidence  of  the 
commencement  of  a  former  suit,  afterward  abandoned,  will  not  rebut 
the  presumption  of  payment  of  a  bond,  on  which  no  interest  had  been 
paid  for  twenty-three  years.  Pahner  v.  Diibois,  1  Mill's  (So.  Car.) 
Const.  178.  And  where  one  of  two  co-obligors,  in  a  bond,  says  :  "  I 
signed  the  note  but  will  never  pay  it,"  this  will  not  rebut  the  pre- 
sumption of  payment,  from  length  of  time,  for  it  does  not  tend  to 
prove  that  his  co-obligor  has  not  paid  it.  Wilfong  v.  Cline,  1  Jones' 
(No.  Car.)  L.  499.  And  part  payment  by  an  heir  at  law,  on  a  bond, 
will  not  contradict  the  presumption  of  payment  from  lapse  of  time,  in 
a  suit  against  the  executor.  Bhike  v.  Quash,  3  McCord  (So.  Car.),  340; 

In  a  suit  by  the  payee,  on  a  promissory  note,  the  plaintiff  offered  the 
note  in  evidence.  Upon  it  were  sundry  indorsements  of  payments, 
not,  however,  shown  to  be  in  the  handwriting  of  the  payee,  and  it  was 
held  that  the  defendant  might  properly  offer,  in  evidence,  these  in- 
dorsements ;  for,  since  the  note  had  not  left  the  plaintiff's  possession, 
the  burden  was  upon  him  to  overturn  the  inference  that  he  was  the 
person  who  had  made  the  indorsements,  and  received  the  payments. 
Brown  v.  Gooden,  16  Ind.  444. 

§  17.  Effect  of  payment.  An  acceptance  by  the  creditor  of  the 
principal  of  the  debt,  whether  the  debt  is  past  due  or  running  to  ma- 
turity, is  held  to  be  a  good  defense  as  an  accord  and  satisfaction.  West- 
cott  v.  Waller,  47  Ala.  492.  See  Vol.  6,  p.  511.  And  a  payment  iu 
whole  or  in  part  of  the  principal  debt  is  a  payment  pro  tanto  of  the 
collateral  security.  Rutledge  v.  Townsend,  38  Ala.  706.  It  is,  how- 
ever, held  that  where  a  promissory  note  is  indorsed  before  maturit}'-,  as 
collateral  security  for  a  debt  less  than  the  amount  of  the  note,  the 
holder  is  entitled  to  recover  the  full  amount  in  an  action  against  the 
Vol..  YIL-  51 


402  TAYMENT. 

maker.  And  payment  to  the  payee  cannot  be  set  up  to  reduce  the 
amount  of  the  judgment  to  the  amount  of  the  debt  secured.  Gowen 
V.  Wentworth,  17  Me.  QQ.  And  where  the  payee  of  a  negotiable  note 
receives  a  payment  upon  it,  and,  afterward,  transfers  it,  before  matur- 
ity, to  an  indorsee  without  notice,  such  pa^nnent  will  not  furnish  any 
defense  against  a  suit  by  such  indorsee.  Grant  v.  Kidwelly  30  Mo. 
455. 

The  receipt  of  property  as  payment  is  the  same  as  payment  in 
money.  Tinsley  v.  Ryon^  9  Tex.  405.  If  a  creditor  agrees  to  take 
promissory  notes  of  a  third  party  in  payment  of  his  debt,  if  such  notes 
prove  collectihle,  he  is  bound  to  sue  upon  the  notes  if  necessar}'-  to 
their  collection.  Such  a  transaction  is  equivalent  to  an  agreement  to 
collect  the  notes,  so  far  as  the  same  can  be  done  by  the  use  of  ordinary 
means  and  diligence.  In  He  OumieUe,  1  Sawyer  (C.  C),  47.  See 
Yol.  1,  pp.  582,  585 

If  a  debtor  pays  money  to  a  creditor  under  the  belief  that  it  is  in 
compromise  of  a  debt,  and  tlie  creditor  retains  the  money,  after  notice 
of  the  erroneous  belief  under  which  the  payment  was  made,  and  an. 
offer  of  rescission  by  the  party  paying,  he  does  not  thereby  affirm  the 
correctness  of  the  party's  belief,  and  is  not  precluded  from  the  collec- 
tion of  his  debt.     Steiner  v.  Ballard,  42  Ala.  153. 

If,  on  the  trial  of  an  action  on  a  promissory  note,  the  plaintiff, 
against  the  protestation  of  the  defendant,  credits  upon  the  note  a  sum, 
which  he  claims  to  be  the  amount  of  the  defendant's  account,  and  ob- 
tains judgment  for  the  balance  of  the  note,  which  the  defendant  after- 
ward pays,  it  does  not  operate  as  a  discharge  of  the  defendant's  account 
or  any  part  thereof.     Keith  v.  Smith,  1  Swan  (Tenn.),  92. 

In  an  action  against  several  persons  for  a  joint  trespass  and  an  injury 
to  the  plaintiff,  the  plaintiff  received  money  in  satisfaction  of  the 
wrong  done  him  by  the  party  paying  him,  and  it  was  held  that  this 
was  satisfaction  as  to  all  the  defendants,  and  that  they  were  thereby 
discharged  of  all  liability  to  the  plaintiff,  whether  the  parties  intended 
such  discharge  or  not.  Brown  v.  Kencheloe,  3  Coldw.  (Tenn.)  192. 
And  see  Lowe  v.  Sowell,  3  Jones'  (x^o.  Car.)  L.  G7  ;  Yol.  6,  p.  418. 

If  a  mortgagee,  who  has  foreclosed  his  mortgage,  accepts  payment 
of  the  mortgage  debt,  it  is  a  waiver  of  the  foreclosure  by  him.  Gould 
v.  White,  26  N.  H.  178. 

Actual  payment  discharges  a  bond  or  judgment  at  law,  but  not  in 
equity,  if  justice  require  the  parties  in  interest  to  be  restrained  from 
alleging  it,  or  insisting  on  their  legal  rights,  McCormichy.  Irv^^n,  35 
Penn.  St.  111. 

§  18.  Voluntary  payment.    If  a  party,  with  full  knowledge  of  all 


PAYMENT.  403 

the  facts,  voluntarily  pays  money  in  satisfaction  of  a  demand  made  npon 
him,  he  cannot  afterward  allege  such  payment  to  have  been  unjustly 
demanded,  and  recover  back  the  money.  Woodhurn  v.  Stout,  28  Ind. 
Y7 ;  Jacobs  v.  Morange,  47  N.  Y.  (2  Sick.)  57 ;  Gilson  v.  Bingham^ 
43  Yt.  410  ;  S.C,  5  Am.  Kep.  289  ;  Bank  of  United  States  \.  Daniel, 
12  Pet.  (U.  S.)  32.  Thus,  a  voluntary  payment  made  iu  gold  coin, 
prior  to  the  decision  of  the  supreme  court  of  the  United  States,  hold- 
ing that  ]3ayment  in  legal  tender  was  constitutional  (See  Knox  v.  Lee, 
12  Wall.  457),  cannot  be  recovered  back  after  such  decision,  if  the 
payment  ^\^as  made  without  any  misapprehension  or  mistake  of  fact. 
Doll  V.  Earle,  65  Barb.  298 ;  S.  C.  affirmed,  59  N.  Y.  (14  Sick.)  638. 
So,  a  municipal  corporation,  in  pursuance  of  a  statute,  passed  an  ordi- 
nance requiring  a  license  for  the  sale  of  intoxicating  liquors,  and  im- 
posing a  penalty  for  selling  without  a  license.  The  plaintiff,  a  liquor 
dealer,  procured  a  license  and  paid  a  fee  therefor  ;  afterward  the  statute 
and  the  ordinance  were  decided  to  be  unconstitutional  and  void.  And 
it  was  held,  that  the  plaintiff  could  not  recover  back  the  money  paid 
for  the  license.  Town  of  Ligonier  v.  Ackerman,  46  Ind.  552;  S.  C, 
15  Am.  Kep.  323.' 

And  where  a  plaintiff  in  replevin  pays  to  the  collector,  without  the 
request  and  against  the  will  of  the  defendant,  a  tax  assessed  to  the 
defendant  on  property  wrongfully  replevied,  where  there  has  been  no 
seizure  of  property  to  enforce  its  collection,  such  payment  is  to  be  re- 
garded as  voluntary.  And  in  such  case  the  plaintiff  cannot  recover  the 
amount  so  paid  against  the  owner,  nor  can  he  claim  it  in  reduction  of 
damages  for  such  wrongful  taking.  Washington  Ice  Co.  v.  Webster,  68 
Me.  449.  But  an  action  may  be  brought  for  bank  bills  left  in  a, 
sheriff's  hands  by  agreement,  instead  of  gold,  silver,  copper  and  paper 
currency  levied  on  by  the  sheriff.  The  agreement  to  exchange  is  nol  a 
waiver  nor  a  voluntary  payment.  St.  Louis,  etc.,  It.  R.  Co.  v.  Ca»- 
tello,  28  Mo.  379.  And  where  a  person  has  paid  money  under  the 
j^ressure  of  legal  process,  such  payment  is  not  voluntary.  Cocke  v. 
Porter,  2  Humph.  (Tenn.)  15.  But  in  order  to  entitle  a  person  to  re- 
cover back  money  so  paid  it  must  have  been  exacted  under  a  threat  of 
prosecution,  and  paid  under  protest.  Harvey  v.  Town  of  Olney,  42 
111.  336  ;  Baker  v.  City  of  Cincinnati,  11  Ohio  St.  534 ;  Garrison 
V.  Tillinghast,  18  Cah  408;  Cook  v.  City  of  Boston,  ^  Allen,  393; 
Taylor  v.  Board  of  Health,  31  Penn.  St.  73 ;  Town  of  Ligonier  v. 
Ackerman,  46  Ind.  552 ;  S.  C,  15  Am.  Kep.  323.  No  one  can  be 
heard  to  say  that  he  had  the  right  and  the  law  with  him,  but  he  feared 
his  adversary  would  carry  him  into  court  and  that  he  would  be  unlaw- 
fully fined  and  imprisoned,  and  that,  being  thereby  deprived  of  hi» 
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free  will,  lie  yielded  to  tlie  wrong,  and  the  courts  must  assist  him  to  a 
reclamation.  Walker,  C.  J.,  in  Town  Council  of  Cahaha  v.  Burnett, 
34  Ala.  400,  404.  A  payment  is  not,  therefore,  to  be  regarded  as 
compulsory,  unless  made  to  emancipate  the  person  or  property  from  an 
actual  and  existing  duress.  See  id.,  and  cases  above  cited.  A  pay- 
ment made  under  a  distress  warrant  was  held  not  to  be  compulsory. 
Mayor,  etc.,  of  Baltimore  v.  Leferman,  4  Gill  (Md.),  425.  So,  it  wa& 
held  in  Jenks\.  Lima  Township,  17  Ind.  326,  that  an  illegal  tax, 
voluntarily  paid,  cannot  be  recovered  back.  See,  also.  Shoemaker  v. 
Board  of  Commissioners,  36  id.  176.  And  that  the  payment  is  re- 
garded as  voluntary,  unless  it  be  made  to  procure  the  release  of  person 
or  property  from  the  power  of  the  officer.  Id.  It  has,  however,  been 
held,  that  if  a  person  pays  an  illegal  tax,  in  order  to  prevent  the  issu- 
ing of  a  warrant  of  distress,  with  which  he  is  threatened,  and  which 
must  issue,  of  course,  unless  the  tax  is  paid,  the  payment  is  to  be 
deemed  compulsory  and  not  voluntary.  Preston  v.  City  of  Boston, 
12  Pick.  7 ;  Joyner  v.  Inhabitants,  etc.,  in  Egremont,  3  Cush.  567. 
See,  also.  Ford  v.  Holden,  39  IST.  H.  143  ;  Maxwell  v.  Griswold,  10 
How.  (U.  S.)  242 ;  Cadaval  v.  Collins,  4  Ad.  &  El.  858 ;  Morgan  v 
Palmer,  2  Barn.  &  C.  729  ;  Steele  v.  Williams,  8  Exch.  624;  Fa^^y  v. 
MamXey,  1  Man.  Gr.  &  S.  592.  The  rule  stated  in  the  case  last  cited 
is,  that  where  a  party  is  in,  claiming  under  legal  process,  the  owner  of 
the  goods  contending  that  the  possession  is  illegal,  and  pay- 
ing money  to  avert  the  evil  and  inconvenience  of  a  sale,  may  re- 
cover it  back  in  an  action  for  money  had  and  received,  if  the  claim 
turns  out  to  have  been  unfounded.  And  see  County  of  La  Salle  v. 
Stmtnons,  10  111.  (5  Gilm.)  513. 

Compulsory  payment  of  a  debt  to  a  receiver,  under  the  sequestra- 
tion acts  of  the  self-styled  Confederate  government,  constitutes  no 
defense  to  an  action  brought  by  the  creditor,  in  a  court  of  the  United 
States,  to  recover  the  demand.  Shortridge  v.  Macon,  Chace's  Dec.  136 ; 
PhiU.  (No.  Car.)  L.  392  ;  1  Abb.  (U.  S.)  58  ;  Luter  v.  Eunter,  30  Tex. 
688  ;  Levison  v.  ITrohne,  30  id.  714. 

§  19.  Partial  payments.  Where  the  amount  due  is  undisputed, 
the  payment  of  a  less  sum  than  the  amount  really  due  is  not  good, 
either  by  way  of  accord  and  satisfaction  or  payment.  Markel  v. 
Spitler,  28  Ind.  488  ;  Brooks  v.  Moore,  C7  Barb.  393  ;  a^te,  p.  382, 
Yol.  6,  p.  419.  Even  the  acceptance  of  a  part  of  what  is  due  as  a  pay- 
ment in  full  is  not  binding  on  the  creditor  ( WTieeler  v.  Wheeler,  11 
Vt.  60;  Curtiss  v.  Martin,  20  111.  557),  without  a  release  under 
Beal.  Williams  v.  Carrington,  1  Hilt.  (N.  Y.)  515.  But  see  Keen  v. 
Yaughan,  48  Penn.   St.  477 ;  Emrie  v.  Gilhert,  Wright  (Ohio),  764, 
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And  a  payment  accepted  by  the  express  terms  of  a  written  receipt  "  in 
full  of  all  demands,"  was  held  to  operate  as  a  repudiation  of  further 
liability,  and  not  to  take  the  residue  of  a  demand  out  of  the  statute  of 
limitations.  Berrian  v.  I^ew  Yorh,  4  E.obt.  (N.  Y.)  538.  So,  a 
debtor  on  account  offered  his  creditor  a  certain  sum,  if  he  would  accept 
it  and  sign  a  receipt  in  full,  and  if  not  the  money  to  be  returned.  The 
creditor  counted  the  money  and  refused  to  return  it  or  sign  the  re- 
ceipt, and  declared  that  he  did  not  accept  the  money  in  full  payment, 
and  it  was  held  tliat  it  was  full  payment  and  discharged  the  account. 
Cole  V.  Champlain  Co.,  26  Yt.  87.  So,  a  note  payable  in  a  series  of 
installments,  provided  that  a  less  sum  would  be  accepted  in  full  pay- 
ment if  each  installment  were  paid  punctually,  and  it  was  held  that 
the  larger  sum  was  in  the  nature  of  a  penalty,  and  that  the  payment  of 
the  less  discharged  the  obligation  though  defaults  had  occurred  in  pay- 
ing the  installments.  Longworth  v.  Askren,  15  Ohio  St.  370.  And 
the  principle  that  a  liability  cannot  be  discharged  by  a  less  sum  than 
what  is  due  has  never  been  extended  to  a  case  where  merchandise  or 
property  in  gross  is  accepted  in  satisfaction.  Gavin  v.  Annan,  2  Cal. 
494 ;  Gaffney  v.  Chapman,  4  Robt.  (K.  Y.)  275  ;  Yol.  6,  p.  421  et  seq. 

A  part  payment  of  a  demand,  made  by  one  of  two  joint  and  several 
debtors,  does  not  release  him.  His  obligation  is  to  pay  the  whole. 
Griffith  V.  Grogan,  12  Cal.  317.  See  Adatns  v.  Banh  of  Louisiana, 
3  La.  Ann.  351.  If  the  maker  of  a  promissory  note  makes  a  payment 
to  the  payee,  which  is  not  indorsed,  it  is  valid  against  the  indorsee 
who  receives  it  after  it  is  due,  Cajpps  v,  Gorham,  14  111.  198.  But 
where  a  note  was  assigned  before  maturity  and  a  payment  had  been 
made  upon  it,  the  maker  cannot  avail  himself  of  it  unless  the  assignee 
had  notice  of  it  before  he  took  it.     Mobley  v.  Ryan,  14  id.  51. 

As  to  the  effect  of  partial  payment  in  suspending  the  statute  of 
limitations,  see  Yol.  6,  p.  301. 

ARTICLE   IL 

PAYMENTS  OTHER  THAN    IN  MONEY. 

Section  1.  In  generaL  Payment  must  ordinarily  be  made  in 
money.  But  a  delivery  of  other  things,  if  accepted  as  payment  by 
the  other  part/,  will  discharge  the  debt  in  respect  to  which  it  is  made. 
2  Story  on  Cont.,  §  1342  ;  Tinsleyv.  Ryon,  9  Tex.  405  ;  Yol.  6,  p.  421. 
Instances  of  this  kind  will  be  considered  in  the  following  sections : 

§  2.  Certificates  of  deposit.  A  certificate  of  deposit,  if  accepted 
in  payment  of  a  debt,  will  operate  as  a  discharge  thereof.     See  Lind- 
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sey  V.  McClelland,  18  Wis.  481 ;  LeaTce  v.  Brown,  43  111.  372.  See 
Burrows  v.  Bangs,  34  Mich.  304.  And  a  party  who  accepts  "  certifi- 
cates of  indebtedness "  instead  of  money,  in  payment  of  his  demand 
against  the  government,  cannot  afterward  recover  the  difference  in 
value.  Gibbons  v.  United  States,  2  Ct.  of  CI.  421.  But  it  is  held 
that  a  certificate  of  deposit,  payable  in  "  Illinois  currency,"  cannot  be 
satisfied  by  depreciated  paper  ;  but  that  it  must  be  met  by  bills  passing 
in  the  locality,  in  the  place  of  coin.  Chicago,  etc.,  Ins.  Co.  v.  Keiron, 
27  111.  501 ;  Hulhert  v.  Carver,  37  Barb.  62;  S.  C.  again,  40  id.  245. 

§  3.  Confederate  notes.  It  has  been  settled  that  contracts  made 
within  the  insuiTectionary  States  during  the  civil  w^ar,  stipulating  for 
payment  in  the  money  of  the  Confederate  government,  are  valid  if 
not  made  in  aid  of  the  rebellion,  and  payment  made  in  Confederate 
currency  would  be  a  good  discharge  of  the  contract.  Thorington  v. 
Smith,  8  "Wall.  1 ;  Hanauer  v.  Woodruff,  15  id.  439  ;  Wilcoxen  v. 
Reynolds,  46  Ala.  529  ;  Rodgers  v.  Bass,  46  Tex.  505.  And  see,  on 
this  subject,  Bale  v.  Wilkinson,  21  Gratt.  (Ya.)  75 ;  Ritchie  v.  Sweety 
32  Tex. '333 ;  S.  C,  5  Am.  Kep.  245  ;  Mercer  v.  Wiggins,  74  jS'o.  Car. 
48  ;  McPherson  v.  Lynah,  14Eich.  (So.  Car.)  Eq.  121 ;  Berry  v.  Bel- 
lows, 30  Ark.  198  ;  Coleman  v.  Wingfield,  4  Heisk.  (Tenn.)  133  ;  Bond 
V.  Perkins,  id.  364 ;  Pettis  v.  Campbell,  47  Ga.  596.  It  has,  how- 
ever, been  held  in  Alabama,  that  if  the  contract  was  for  payment 
in  "  dollars,"  this  term,  pritna  facie,  would  be  construed  to  mean 
dollars  in  the  lawful  money  of  the  United  States.  Taunton  v.  Mc- 
Innish,  46  Ala.  619 ;  Wilcoxen  v.  Reynolds,  id.  529.  And  see  CooTc- 
sey  Y.  McCrery,  27  Ark.  303.  But  see  Mezeix  v.  McGraw,  44  Miss. 
100.  Aftei  the  civil  war  broke  out,  debtors  in  the  insurrectionary 
States  had  no  right  to  pay  to  the  agents  or  trustees  of  their  creditors 
in  the  loyal  States  debts  due  to  these  last  in  any  currency  other  than 
legal  currency  of  the  United  States.  And  payment  in  Confederate 
notes  was  held  to  have  been  no  payment.  Fretz  v.  Stover,  22  "Wall. 
198.  And  see  Taylor  v.  Thomas,  id.  479.  But  it  was  held  that  the 
receipt  of  Confederate  money  by  the  agent  of  a  foreign  (London)  in- 
surance company,  in  payment  of  premiums,  was  good  payment  and 
binding  upon  the  corporation.  Robinson  v.  International  Life  Ass. 
Co.,  42  N.  Y.  (3  Hand;  54 ;  S.  C,  1  Am.  Eep.  490. 

§  4.  Counterfeit  bank  notes  or  coin.  In  general,  payment  in 
forged  paper,  spurious  bills,  or  in  base  coin,  is  not  good  {Eagle  Banh 
V.  Smith,  5  Conn.  71 ;  Baler  v.  Bonesteel,  2  Hilt.  [N.  Y.]  397;  Rams- 
dale  V.  Horton,  3  Penn.  St.  330 ;  Anderson  v.  Hawkins,  3  Hawks 
[No.  Car.],  568) ;  but  this  rule  has  no  application  to  a  payment  made 
lona  fde  to  a  bank  in  its  own  notes.      United  States  Bank  v.  Banh 
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of  Georgia,  10  Wheat.  333.  And  see  Blxnmt  v.  Windley,  68  No.  Car. 
1 ;  S.  C,  12  Am.  Rep.  616.  And  payment  in  counterfeit  money  for 
goods  divests  the  title  of  the  owner  in  favor  of  a  subsequent  hona  fide 
purchaser  for  vahie.     Green  v.  Ilumj)lirii,  50  Penn.  St.  212. 

If  a  note  is  not  what  it  purports  to  be,  namely,  a  genuine  note,  it  is 
nothing  and  may  be  treated  as  a  nullity  ;  and  it  is  immaterial  whether 
it  be  given  in  payment  of  an  antecedent  debt,  or  in  exchange  for  goods 
immediately  sold  and  delivered,  or  to  be  sold  and  delivered  at  a  subse- 
quent day.  In  the  first  case  it  would  be  no  payment ;  in  the  second 
and  third  cases,  there  would  be  a  total  failure  of  the  consideration ; 
and  the  person  who  has  parted  with  his  property,  in  expectation  of  a 
consideration  which  has  failed,  may  resort  to  his  original  cause  of 
action.  Semmes  v.  Wilson,  5  Cranch  (C.  C),  285 ;  Thomas  v.  Todd, 
6  Hill,  340. 

But  the  taker  of  counterfeit  coin,  or  paper  money  which  has  been 
made  legal  tender  by  law,  must  use  due  diligence  to  ascertain  its 
character  and  to  notify  the  giver,  to  entitle  him  to  recover  its  value. 
And  any  unnecessary  delay  beyond  such  reasonable  time,  as  would  en- 
able the  taker  to  inform  himself  as  to  its  genuineness,  operates  as  a 
fraud  on  the  giver,  and  prevents  a  recovery.  W'mgate  v.  Neidlinger, 
50  Ind.  520;  Lawrencehurgh  Nat.  Banlc  v.  Stevenson,  51  id.  591; 
AtwoodY.  Cornwall,  28  Mich.  336;  S.  C,  15  Am.  Rep.  219.  The 
question  of  reasonable  time  is  one  for  the  jury,  to  be  decided  by  the 
circumstances  of  each  case.  Simms  v.  Clark,  11  111.  137 ;  Burrill  v. 
Watertown  Bank,  51  Barb.  105,  Where  one  accepted  coin  in  pay- 
ment for  goods,  after  due  inquiry,  and  then  kept  it  for  three  years 
when  he  found  it  spurious,  it  was  held  that  he  could  not  recover  from 
the  vendee.  Curcier  v.  Pennock,  11  Serg.  &  R.  (Penn.)  51.  That  an 
action  may  be  maintained  to  recover  back  money  paid  out  for  a 
counterfeit  bill  without  an  offer  to  return  the  spurious  bill.  See  Kent 
V.  Bornstein,  12  Allen,  342. 

A  payment  made  in  unlawful  money,  pursuant  to  the  agreement  of 
parties,  does  not  subject  the  party  paying  it  to  the  penalties  of  the  law 
by  which  such  coin  is  prohibited.  Hoagland  v.  Post,  1  N.  J. 
Law,  32. 

§  5.  In  current  funds  or  notes.  On  a  promise  to  pay  in  paper 
currency,  a  demand  is  not  necessary.  All  the  reasons  which  dispense 
with  a  demand  for  specie  apply  to  paper  money,  and  the  obhgee  must 
be  sought  and  the  medium  brought  to  him.  Bain  v.  Wilson,  1  J.  J. 
Marsh.  (Ky.)  202. 

The  words,  "good  current  money,"  in  a  contract,  will  be  under- 
stood to  mean  the  coin  of  the  constitution,  or  foreign  coins  made  cur- 
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rent  by  act  of  congress,  unless  it  appears  that  those  terms  have  a  dif- 
ferent local  signification.  Williams  v.  Moseley,  2  Fla.  30'i ;  Moore 
V.  Morris^  20  111.  255.  And  see  Ballard  v.  Wall^  2  La,  Ann.  404 ; 
HuJhert  v.  Carver^  40  Barb.  245. 

Where  a  note  is  for  dollars,  payable  by  its  terms  in  specie,  the  terms 
"  in  specie  "  mean  that  the  designated  number  of  dollars  shall  be  paid 
in  so  many  gold  or  silver  dollars  of  the  coinage  of  the  United  States. 
Bronson  v.  Eodes,  7  Wall.  229 ;  Trihlecock  v.  Wilson,  12  id.  687  ; 
reversing  S.  C,  23  Iowa,  331.  And  a  promissory  note  payable,  in 
terms,  in  American  gold,  or  executed  subsequent  to  the  passage  of  the 
legal  tender  act,  is  not  discharged  by  a  tender  of  United  States  treas- 
ury notes.  McGoon  v.  Shirk,  54  111.  408 ;  S.  C,  5  Am.  Eep.  122. 
But  a  note  payable  "  in  gold  coin  or  the  equivalent  thereof  in  United 
States  legal  tender  notes,"  is  discharged  by  payment  of  legal  tender 
notes,  dollar  for  dollar.  Killough  v.  Alford,  32  Tex.  457 ;  S.  C,  5 
Am.  Rep.  249.  And  it  is  held  that  the  maker  of  a  note  due  a  bank 
has  a  right  to  tender  in  payment  of  such  note,  as  equivalent  to  gold 
and  silver  coin,  the  bills  issued  by  the  bank.  Blotmt  v.  Windley,  68 
No.  Car.  1;  S.  C,  12  Am.  Rep.  616. 

§  6.  Depreciated  or  uncurreiit  notes.  Ordinarily,  where  bank 
bills  are  paid,  there  is  an  implied  contract  on  the  part  of  him  who  pays 
that  they  are  current  and  will  pass  readily  in  mercantile  and  bu&iness 
transactions,  as  money.  KoWuoitz  v.  Bagby,  16  Tex.  656.  And  a 
creditor  is  not  compellable  to  receive,  in  satisfaction  of  his  debts,  cur- 
rency which  is  at  a  discount  in  the  place  where  the  debt  is  payable. 
Howe  V,  Wade,  4  McLean  (C.  C),  319  ;  Braydon  v.  Goulman,  1  T.  B. 
Monr.  (Ky.)  115.  And  payment  in  the  bills  of  an  insolvent  bank  is 
not  a  satisfaction  of  a  debt,  although  at  the  time  and  place  of  payment 
the  bills  are  in  full  credit  and  the  parties  to  the  transaction  are  wholly 
ignorant  of  such  insolvency,  if  the  bank  was  in  fact  insolvent  pre- 
vious to  such  payment.  Ontario  Bank  v.  Lighibody,  13  Wend. 
101 ;  Townsend  v.  Banh  of  Racine,  7  Wis.  185  ;  Magee  v.  Carmack, 
13  111.  289  ;  Frontier  Bank  v.  Morse,  22  Me.  88 ;  White  v.  Guthrie, 
1  J.  J.  Marsh.  (Ky.)  503  ;  Fogg  v.  Sawyer,  9  N.  H.  365  ;  West/all  v. 
Braley,  10  Ohio  St.  188;  Wainwright  y.  Webster,  11  Vt.  576.  But 
eee  Ware  v.  Street,  2  Head  (Tenn.),  609  ;  Scruggs  v.  Gass,  8  Yerg. 
(Tenn.)  175;  Zowry  v.  Murrell,  2  Port.  (Ala.)  280;  Bayard  v. 
Shunck,  1  Watts  &  Serg.  92 ;  Edmunds  v,  Digges,  1  Gratt.  (Va.)  359. 
In  the  case  last  cited  it  is  held  that  there  is  no  implied  warranty  of 
the  value  of  current  money  of  the  country,  passing  from  hand  to  hand, 
in  the  course  of  trade,  commerce  and  other  business.  And  that  this 
is  true,  not  only  of  the  money  made  by  law  a  good  tender  in  the  pay- 
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ment  of  debts  and  performance  of  contracts,  but  is  equally  so  in  regard 
to  the  notes  of  banks  and  bankers  payable  to  bearer  and  circulated  by 
delivery.     And  see  Ridenour  v.  McCiurJcin,  6  Blackf.  (Ind.)  411. 

But  a  bank,  certifying  in  1860  that  one  had  deposited  a  sum  of 
money  "  in  current  notes  of  the  different  banks  of  the  State  of  North 
Carolina,  which  sum  is  payable  in  like  current  notes,"  was,  in  1868, 
when  the  State  bank  notes  had  by  depreciation  become  uncurrent,  held 
to  be  liable  in  United  States  currency  for  the  whole  amount,  with  inter- 
est from  the  date  of  the  demand.  Fort  v.  Bank  of  Cape  Fear,  Phill. 
(No.  Car.)  L.  417. 

The  fact  that  a  debt  for  which  suit  is  brought  arose  from  the  receipt 
of  the  bills  of  a  bank  that  was  chartered  illegally  and  for  fraudulent 
purposes,  and  that  the  bills  were  void  in  law,  and  finally  proved  worth- 
less in  fact,  is  no  defense  to  the  suit  where  the  bills  themselves  were 
actually  current  at  the  time  tlie  defendant  received  them,  and  did  not 
prove  worthless  in  his  hands,  and  he  is  not  bound  to  take  them  back 
from  persons  to  whom  he  had  paid  them  away.  Orchard  v.  Hughes, 
1  Wall.  73.  See  Alexander  v.  Bijers,  19  Ind.  301 ;  Dakin  v.  Ander- 
son, 18  id.  52. 

§  7.  Bill,  note  or  check  as  payment.  See  Yol.  6,  p.  414.  A  bill  of 
exchange,  promissory  note,  or  other  negotiable  security,  given  by  the 
debtor  for  an  antecedent  debt,  only  operates  as  a  conditional  payment 
unless  the  parties  expressly  or  impliedly  agree  to  consider  it  as  an  abso- 
lute payment.  Bank  of  United  States  v.  Daniel,  12  Pet.  (U.  S.)  32  ; 
Sweet  V.  James,  2  R.  I.  270  ;  Nightingale  v.  Chaffee,  11  id.  609  ;  S. 
C,  23  Am.  Rep.  531 ;  Blunt  v.  Walker,  11  Wis.  334  ;  Cohurn  v.  Odell, 
30  N.  H.  540 ;  Moses  v.  Trice,  21  Gratt.  (Ya.)  556  ;  S.  C,  8  Am.  Rep. 
609.  It  is  the  duty  of  him  who  seeks  to  avoid  the  payment  of  a  debt, 
on  the  ground  that  he  has  given  his  promissory  note  for  it,  which  has 
matm-ed  and  which  he  has  not  paid,  to  show  affirmatively,  that,  by 
stipulation,  it  was  to  be  received  as  payment,  or  that  the  note  was  of 
such  a  character  as  to  carry  with  it  the  legal  inference  that  it  was  thus 
received.  Alford  v.  Baker,  53  Ind.  279.  And  see  Young  v.  Hihhs, 
5  Neb.  433 ;  Ediuond  v.  Caldwell,  15  Me.  340 ;  Snow  v.  Perry,  9 
Pick.  539 ;  Doehling  v.  Loos,  45  Mo.  150 ;  May  v.  Gamble,  14  Fla. 
467 ;  Matteson  v.  Ellsioorth,  33  Wis.  488 ;  14  Am.  Rep.  766 ;  Mar- 
shall V.  Marshall  42  Ala.  149 ;  Middlesex  v.  Thomas,  20  N.  J.  Eq. 
39.  In  Massachusetts,  when  a  person,  who  is  bound  to  the  payment  of 
a  simple  contract  debt,  gives  his  own  promissory  note  for  the  debt,  the 
presumption  is  that  the  note  was  accepted  by  the  creditor  in  satisfaction 
of  the  debt.  Parham  Sewing  Machine  Co.  v.  Brock,  113  Mass.  194. 
Such  presumption  is,  however,  one  of  fact  only,  and  may  be  rebutted 
Yol.  YII.— 52 
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and  controlled  by  evidence  showing  that  such  was  not  the  intention  of 
the  parties.  Id. ;  Kimball  v.  The  Anna  Kimhall,  2  Cliff.  4  ;  S.  C,  3 
Wall.  37 ;  ^6  Clap^  2  Law  Dec.  226.  The  rule  is  the  same  in  Maine. 
MilUken  y.  Whifehouse,  49  Me.  527 ;  Ward  v.  Bourne,  56  id.  161. 
So,  in  Wisconsin,  taking  a  bill  of  exchange  upon  the  previous  indebt- 
edness of  the  drawer  to  the  payee  is  prima  facie  a  payment  of  such 
indebtedness.  And  snch  taking  becomes  absohite  payment  if  the 
payee  or  holder  neglects  to  take  proper  steps  to  obtain  payment  of  the 
bill,  or  to  charge  the  drawer  with  liability  on  it  if  not  paid.  Mehlherg 
V.  Tisher,  24  Wis.  607.  See,  also,  Maynard  v.  Johnson,  4  Ala.  116 ; 
Camp  V.  Gullett,  7  Ark.  524 ;  Rowe  v.  Collier,  25  Tex.  (Supp.)  252 ; 
Arnold  V.  Sprague,  34  Yt.  402 ;  Wemet  v.  Missisquoi  Lime  Co.,  46 
id.  458. 

Where  a  builder  executes  to  the  materialman  a  promissory  note, 
payable  in  bank,  for  a  balance  due  for  materials,  such  note  will 
operate  as  2i  prima  facie  payment  of  the  account.  Hill  v.  Sloan,  59 
Ind.  182. 

The  taking  of  a  bill  or  promissory  note  of  a  third  person,  in  pay- 
ment of  an  antecedent  debt,  will  nut  'per  se  operate  to  extinguish  the 
debt,  imless  such  be  the  agreement  between  the  parties  ( WhitbecTc  v. 
Van  J^ess,  11  Johns.  409 ;  Wadlinrjton  v.  Covert,  51  Miss.  631  ; 
Haines  v.  Pearce,  41  Md.  221) ;  and  the  burden  of  proving  such  agree- 
ment rests  upon  the  defendant,  the  presumption  of  law  in  such  case 
being  that  the  bill  or  note  is  taken  as  conditional  payment  only.  Id. ; 
Nightingale  v.  Ghafee,  11  R.  I.  609  ;  S.  C,  23  Am.  Rep.  531.  AAd 
it  is  held  that,  where  a  debtor  gives  to  his  creditor,  in  full  payment  and 
discharge  of  his  debt,  the  promissory  note  of  a  third  person  who  had 
previously  failed,  and  become  insolvent,  though  that  fact  was  unknown 
to  the  parties,  at  the  time  of  the  transfer,  the  creditor  may  rescind  the 
contract,  unless  it  appear  that  he  agreed  to  receive  the  note  in  payment 
whether  the  maker  had  failed  or  not  Roberts  v.  Fisher,  43  N.  Y.  (4 
Hand)  159  ;  S.  C,  3  Am.  Rep.  680 ;  S.  C.  again,  65  Barb.  303.  Where 
a  vendor  of  goods  receives  a  part  of  the  price  in  cash  and  accepts  the 
note  of  a  third  person  for  the  balance,  and  agrees  to  run  the  risk  of  its 
being  paid,  where  such  agreement  was  founded  upon  the  fraudulent 
representations  of  the  vendee  that  the  note  was  good  and  would  be 
paid  at  maturity,  the  vendor,  on  non-payment  of  the  note  and  the 
insolvency  of  the  maker,  and  on  due  notiee  to  the  vendee  and  demand 
of  payment  for  the  balance  due  on  the  goods,  may  recover  that  amount 
from  the  vendee.  Hooper  v.  Strasburgher,  37  Md.  390  ;  11  Am.  Rep. 
538.  See  Wiseman  v.  Lyman,  7  Mass.  286  ;  Harris  v.  Johnstom 
3  Cranch,  311 ;  Sa/rd  v.  Rhodes,  1  Mees.  &  W.  153.  In  Gibsm  v.  Tobey^ 
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46  K.  Y.  (1  Sick.)  637  ;  S.  C,  7  Am.  Kep.  397,  it  is  held  that  where  the 
vendor  of  goods  receives  from  the  vendee,  at  the  time  of  the  delivery, 
the  note  or  biU  of  a  third  person,  the  presumption  is  that  the  note  or 
bill  was  accepted  in  payment  and  satisfaction,  unless  the  contrary  be 
expressly  proved  by  the  vendor.  And  see  lieio  v.  Barber^  3  Cow. 
272  ;  PerJcbis  v.  Cady,  111  Mass.  318.  And  a  seller,  who  has  been 
induced  by  fraud  to  receive  in  payment  the  note  of  a  third  party, 
cannot  maintain  an  action  on  the  contract  of  sale  until  he  has  offered  to 
return  the  note,  unless  he  proves  it  absolutely  worthless.  Eslahrook 
V.  Swett,  116  Mass.  303. 

It  seems  to  be  pretty  well  settled  that  the  delivery  of  a  check  is  not  a 
payment,  unless  there  be  an  agreement  to  that  effect,  or  unless  the 
drawer  in  consequence  of  some  laches  on  the  part  of  the  holder  has 
sustained  loss  or  injury  in  respect  thereof,  and  then  only  jpro  tanto. 
Sweet  v.  Titus,  67  Barb.  327 ;  Kermeyer  v.  Newby.  14  Kans.  164  ; 
Larue  v.  Cloud, '^.'l  Gratt.  (Va.)  513;  Stevens  v.  Park,  73  111.  387; 
Phillips  V.  Biillard,  58  Ga.  256.  But  it  is  held  that  when  the  holder 
of  a  check  presents  the  same  to  the  drawee  when  due,  and  procures  it 
to  be  certified  instead  of  paid,  it  is  as  between  him  and  the  drawer  a  pay- 
ment, and  the  latter  is  discharged  from  liability  thei;eon.  First  National 
Bank  v.  Leaoli,  52  N.  Y.  (7  Sick.)  350;  S.  C,  11  Am.  Eep.  708.  But 
see  Andreios  v.  German  National  Banlc,  9  Heisk.  (Tenn.)  211 ;  S.  C, 
24  Am.  Rep.  300,  holding  that  the  drawer  of  a  check  is  not  relieved 
from  liability  by  the  fact  that  the  drawee  has  certified  the  check  to  be 
"  good." 

§  8.  Payment  in  bonds.  A  bond  has  no  analogy  to  cash,  and  giv- 
ing a  bond  is  no  payment.  Taylor  v.  Higgins,  3  East,  169.  Thus, 
giving  a  bond  for  the  debt  of  another  is  not  payment,  and  an  action  for 
money  paid  will  not  lie  against  the  person  for  whose  debt  the  bond  was 
given.  Oumming  v.  Hackley,  8  Johns.  202.  So,  a  bond  will  not  be 
considered  as  payment  of  money  due  upon  a  mortgage,  where  there  is 
no  evidence  of  its  being  received  as  satisfaction.  Hamilton  v.  Callen- 
der,  1  Dall.  (Penn.)  420.  And  the  execution  of  a  bond  by  the  principal 
and  his  wife,  for  the  amount  of  a  judgment  agaiLi  t  him  and  liis  sure- 
ties, is  noi^jper  se,  a  legal  satisfaction  of  the  judgment.  Covington  v. 
Clark,  5  J.  J.  Marsh.  (Ky.)  59.  Nor  is  the  taking  of  a  new  bond  an 
extinguishment  of  a  prior  bond,  and  the  obligee  may  proceed  upon 
either.  Bailey  v.  Wri^ght,  3  McCord  (So.  Car.),  484.  But  taking  a  bond 
and  warrant  of  attorney  from  one  of  two  partners,  for  a  partnership 
debt,  extinguishes  the  liability  of  the  other  copartner.  Averill  v. 
Loucks,  6  Barb.  19.  See  Howell  v.  Wehh,  2  Ark.  360.  So,  the  execu- 
tion of  a  bond  and  mortgage  furnishes  a  presumption  of  the  liquida- 
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tion  of  all  prior  accounts  between  the  parties,  liable  to  be  negatived  by 
proof.     Chewning  v.  Proctor,  2  McCord's  (So.  Car.)  Cb.  11. 

The  receipt  of  a  bond  of  a  third  person  "  in  part  payment  "  of  a 
preceding  debt,  was  held  to  be  conclusive  evidence  that  the  bond  was 
received  in  payment  to  that  extent,  althougli  the  obligor  was  insolvent 
when  the  receipt  was  given.     Muir  v.    Geiger,  1  Cranch  (C.  C),  323. 

§  9.  Payment  in  notes,  orders,  etc.  In  an  action  upon  a  book 
debt,  it  is  no  defense  that  a  note,  not  negotiable,  was  given  to  the  plain- 
tiff for  the  same  amount.  Bartlett  v.  Mayo,  33  Me.  518.  So,  a  nun- 
negotiable  order  and  acceptance,  receipted  for  by  the  plaintiff  as  pay- 
ment of  a  precedent  debt,  does  not  preclude  an  action  for  the  same  debt 
miless  specially  so  agreed.  Jose  v.  Baker,  37  id.  465.  And  see  Wis- 
sen  V.  Tucker,  1  Jones'  (ISTo.  Car.)  L.  176;  Hoar  v.  Clute,  15  Johns. 
224;  Chapman  v.  Coffin,  14  Gray,  454.  But  if  a  creditor  takes  con- 
ditionally a  cash  order  drawn  upon  him,  in  satisfaction  of  his  debt,  the 
debt  will  be  paid  as  soon  as  the  condition  is  performed,  and  this 
immediately  if  the  condition  is  ah-eady  performed,  although  that 
fact  be  not  ascertained  until  some  time  afterward.  Waite  v.  Yose, 
62  Me.  1 84.  A  town  order,  delivered  and  accepted,  operates  as  a  satis- 
faction, and  the  remedy  is  only  on  the  order,  which  cannot  be  prose- 
cuted till  presented  for  payment.  Dalrymple  v.  Whitingham,  26  Yt. 
345.  See,  also,  Fartoell  v.  Salpaugh,  32  Iowa,  582.  But  a  town  order 
delivered  by  a  debtor  to  his  creditor,  for  the  purpose  of  paying  the  debt 
and  received  for  that  purpose,  both  acting  in  good  faith,  is  no  payment, 
if,  at  the  time,  it  was  utterly  worthless  through  want  of  authority  of 
the  drawers  and  acceptors.  Hussey  v.  Sibley,  QQ  Me.  192 ;  S.  C,  22 
Am.  Eep.  55T. 

In  Yermont,  taking  an  order  for  the  amount  of  a  demand  has  been 
held  not  to  impair  the  right  to  sue  on  the  original  demand,  where  the 
order  was  taken  "  without  jjrejudice  "  and  was  not  shown  to  have  been 
negotiable,  althougli  it  Was  not  produced  on  the  trial.  Rogers  v.  Shelr 
hurne,  42  Yt.  550.  A  agreed  to  receive  payment  for  a  debt  due  from 
B  by  an  order  of  C  for  hardware,  if  snch  order  was  accepted.  C, 
instead  of  giving  an  oi'der,  executed  a  note  on  which  A  was  unable  to 
obtain  hardware,  and  it  was  held  that  B  was  not  discharged  from  his 
debt.     Surdam  v.  Lyman,  36  Yt.  733. 

"Where  before  a  note  is  due,  a  part  of  the  debt  is  paid  and  a  new 
note  executed  for  the  residue  by  the  debtor,  and  an  express  agreement  is 
made  between  the  parties  that  the  old  note  shall  be  surrendered,  such 
agreement  is  founded  upon  a  valuable  consideration  and  extinguishes 
the  old  note,  and  no  action  can  be  maintained  u'^on  it.  Bantz  v. 
Basnett,  12  W.  Ya.  772 ;  Yol.  1,  p.  92. 
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To  constitute  payment,  there  must  be  privity  between  the  parties. 
And  where  A  delivers  his  note  to  B,  under  an  agreement  that  it  is  to 
be  received  in  discharge  of  a  prior  note  executed  by  A  to  B,  wliich  the 
latter  has  assigned  without  A's  knowledge,  it  does  not  discharge  the 
original  note  {Newman  v.  Henry,  29  Ark.  496) ;  and  where,  in  such 
case,  the  subsequent  note  is  transferred  by  the  payee  to  the  assignee  of 
the  original  note,  and  the  latter  has  knowledge  of  the  facts  and  cu-cum- 
stances,  and  refuses  to  surrender  the  original  note,  he  acquires  no  title 
to  the  subsequent  one.  Id. 

Under  an  agreement  to  pay  for  certain  land  sold,  in  specified  articles, 
it  appearing  that  the  vendee  had  accepted  an  order  from  the  vendor 
for  a  part  of  the  articles,  and  had  deUvered  them,  it  was  held  to  be 
competent  for  the  vendor  to  prove  that  the  vendee  had  afterward 
brought  a  suit  for  the  value  of  the  articles  so  delivered  against  those 
who  had  received  them,  and  recovered  the  value  thereof.  Allen  v. 
Woods,  24  Penn.  St.  76. 

§  10.  Payment  in  other  securities.  Where  a  mortgage  is  given 
as  collateral  security  for  notes  and  drafts,  and  not  in  satisfaction  thereof, 
the  latter  will  not  be  extinguished  by  the  former.  Averill  v.  Loucks, 
6  Barb.  4Y0.  So,  the  transfer  of  the  mortgage  of  a  third  person  for  a 
pre-existing  debt  is  not  an  extinguishment  of  the  indebtedness,  unless 
it  is  expressly  so  agreed.  Coonley  v.  Coonley,  Hill  &  Denio  (N.  Y.), 
312.  But  a  payment  in  property  or  securities,  if  received  as  a  full  sat- 
isfaction, is  good,  where  one  person  is  bound  to  pay  money  for  the  use 
of  another.  Ralston  v.  Wood,  15  111.  159.  If  a  creditor  accept  a  deed 
of  land  in  payment  of  his  debt,  it  is  a  bar  to  an  action  for  the  debt ;  and 
if  the  title  be  defective  the  creditor  must  look  to  his  warranty.  Miller 
V.  Young,  2  Cranch  (C.  C),  53 ;  Hays  v.  Smith,  4  El.  427. 

Where  a  mortgage  is  given  to  secure  the  payment  of  purchase-money, 
and  subsequently  a  draft  is  given  for  the  amount  and  dishonored,  this 
is  not  an  extinguishment  of  the  mortgage,  but  only  a  mode  of  payment, 
and,  if  the  holder  uses  due  diligence  and  cannot  collect,  he  may  resort 
to  his  mortgage.     DeYanipert  v.  Brown,  28  Ark.  166. 

A  debt  is  not  extinguished  by  accepting  an  obligation  of  equal  dig- 
nity. Hart  V.  Boiler,  15  Serg.  &  K.  162 ;  Bowers  v.  State,  7  Har.  & 
J.  (Md.)  32  In  order  to  produce  that  effect  it  must  be  one  of  a  higher 
grade.  Id.     See  Yol.  6,  p.  414  et  seq. 
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ARTICLE  III. 

APPLICATION    OF    PAYMENT. 

Section  1.  In  general.  See  Yol.  1,  p.  176  et  seq.  The  general  rule 
promulgated  by  both  courts  of  law  aud  courts  of  equity  as  to  the  appli- 
cation of  payment  is,  that  where  money  is  paid  by,  or  received  for  a 
debtor  by  his  creditor,  the  debtor  has  a  right  to  make  the  appropriation 
to  what  purpose  he  pleases.  If  the  debtor  makes  no  appropriation, 
then  the  creditor  may  apply  it  to  the  satisfaction  of  any  demand  which 
he  has  against  his  debtor,  at  his  own  pleasure.  If  neither  party  make 
any  such  application,  then,  if  there  are  various  debts  due  to  the  cred- 
itor, the  court  will  make  the  application  according  to  its  own  view  of 
the  law  and  equity  of  the  case,  under  all  the  circumstances.  United 
States  V.  Wardwell,  5  Mas.  (C.  C.)  82,  85;  United  States  v.  Kirkpat- 
rick,  9  Wheat.  Y20 ;  Zeefv.  Goodwin,  Taney  (C.  C),  460;  Copland  v. 
Toulmin,  7  CI.  &  Lin.  350 ;  Youmans  v.  Ileartt,  34  Mich.  397.  But 
this  right  of  appropriation  is  one  strictly  existing  between  the  original 
parties,  and  no  third  person  has  any  authority  to  insist  upon  an  appro- 
priation of  such  money  in  his  own  favor,  where  neither  the  debtor  nor 
the  creditor  have  made  or  required  any  such  appropriation.  Gordon  v. 
Jlohart,  2  Story  (C.  C),  243. 

§  2.  Application  by  tlie  debtor.  The  right  of  a  debtor  making  a 
payment  of  money  to  direct  how  it  shall  be  appropriated  is  undisputed 
{Bean  v.  Brown,  54  N.  H.  395  ;  Ghcmipenois  v.  Fort,  45  Miss.  355) ; 
and  the  creditor  cannot,  without  the  assent  of  the  debtor,  change  such 
appropriation.  Jackson,  v.  Bailey,  12  111.  159 ;  Calvert  v.  Carter,  18 
Md.  73  ;  Sherwood  v.  Haight,  26  Conn.  432  ;  Treadwell  v.  Moore,  34 
Me.  312;  Irwin  v.  Paulett,  1  Kans.  418 ;  Semmes  v.  Boyken,  27  Ga. 
47.  A  direction  as  to  the  mode  of  application  of  a  payment  may  be 
implied  from  circumstances.  Hansen  v.  Rounsanell,  74  111.  238.  An 
agreement  before  payment,  or  even  the  expression  of  a  wish  on  the 
part  of  the  debtor  as  to  how  a  payment  shall  be  applied,  will  amount 
to  a  direction  to  that  effect.  lb.  If  payment  is  offered  on  an  account 
not  due,  the  creditor  need  not  receive  it,  yet,  if  he  does  receive  it  he 
is  bound  to  apply  it  in  accordance  with  the  directions  of  the  debtor. 

Wetherell  v.  Joy,  40  Me.  325.  The  receipt  of  money  for  a  defined 
use  amounts  to  an  agreement  on  the  part  of  the  person  receiving  it  that 
he  will  not  apply  it  to  any  other.     Smuller  v.  Union  Canal  Co.,  37 

Penn.  St.  68. 

The  intention  to  appropriate  a  payment  to  a  particular  debt  may  be 
collected  from  the  nature  of  the  transaction.      West  Branch  Bank  v. 


PAYMENT.  415 

Moorehead,  5  Watts  &  Serg.  (Penn.)  542.  And  any  acts  which  mani- 
fest to  the  creditor  the  intent  of  the  debtor  to  make  a  particular 
appropriation  of  a  payment  are  sufficient  so  to  appropriate  it.  Terhune 
V.  Colton,  12  N.  J.  Eq.  233.  The  appropriation  may  be  proved  by  cir- 
cumstances as  well  as  by  words.  Mitchell  v.  Dall,  2  Harr.  &  J.  (Md.) 
159  ;  Rowland  v.  Bench,  7  Blackf.  (Ind.)  230  ;  Ilsley  v.  Jewett,  2  Mete. 
(Mass.)  168. 

But  the  rule  that  a  debtor  may  appropriate  payments  as  he  pleases 
applies  only  to  voluntary  payments,  and  not  to  those  made  by  process 
of  law.     Blackstone  Bank  v.  Hill,  10  Pick.  129. 

§  3.  Application  by  tlie  creditor.  It  is  a  well-settled  rule  that 
when  a  partial  payment  is  made  by  a  person  indebted  on  more  than 
one  account,  if  there  has  been  no  actual  appropriation  by  the  debtor,  at 
or  before  the  time  of  payment,  the  creditor  may  apply  it  as  he  pleases 
{Watt  V.  Hoch,  25  Penn.  St.  411;  Johnson  v.  Johnson,  30  Ga.  857; 
Whitalcer  v.  Groover,  54  id.  174 ;  Bohe  v.  SticTcney,  36  Ala.  482 ;  Bird 
V.  Davis,  14  N.  J.  Eq.  467 ;  Jories  v.  Williams,  39  Wis.  300) ;  unless 
there  are  circumstances  that  would  render  the  exercise  of  such  discre- 
tion on  the  part  of  the  creditor  unreasonable,  and  enable  him  to  work 
injustice  to  his  debtor.  Arnold  v.  Johnson,  2  111.  196  ;  Taylor  v. 
Coleman,  20  Tex.  772. 

In  applying  a  payment  not  applied  by  the  debtor,  he  may,  however, 
credit  it  on  a  just  and  valid  demand,  whether  the  correctness  of  such 
demand  be  assented  to  by  the  debtor  or  not.  McLendon  v.  Frost,  57 
Ga.  448.  See,  also,  Lee  v.  Early,  44  Md.  80.  And  even  if  it  would 
not  support  an  action,  as,  for  instance,  a  debt  on  which  no  action  would 
lie  by  reason  of  the  statute  of  frauds  {Haynes  v.  N'ice,  100  Mass.  327 ; 
S.  C.,  1  Am.  Rep.  109 ;  Murphy  v.  Wehher,  61  Me.  478) ;  or  because 
the  demand  was  barred  by  the  statute  of  limitations.  Armistead  v. 
Brooke,  18  Ark.  521;  Jackson  v.  Burke,  1  Dill.  (C.  C.)  311.  See, 
also,  Thurlow  v.  Gilmore,  40  Me.  378.  But  if  a  creditor  holds  two 
demands,  one  lawful  and  another  positively  unlawful,  as,  for  instance, 
a  claim  for  usurious  interest,  he  cannot  apply  a  general  payment  by  the 
debtor  to  the  illegal  demand  {Rohan  v.  Hanson,  11  Cush.  44;  Greene 
V.  Tyler,  39  Penn.  St.  361);  without  the  consent  of  the  debtor,  express 
or  implied.  Id.;  Phillips  v.  Moses,  65  Me.  70.  It  is  not  necessary  that 
such  consent  should  be  embodied  in  any  set  form  of  words ;  it  may  be 
inferred  from  acts,  circumstances,  course  of  dealing,  knowledge  of  such 
appropriation  by  the  creditor  and  tacit  consent  thereto,  as  well  as  by 
words  evincive  of  an  intention  to  make  such  appropriation,  or  of  assent 
to  such  appropriation  already  made  by  the  creditor.  Id. 

A  creditor,  who  receives  a  bill  of  exchange  from  his  debtor,  with 
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directions  to  pay  a  part  of  its  value  to  another  creditor,  lias  no  right  to 
appropriate  all  the  money  collected  from  the  bill  to  the  payment  of 
liis  own  debt.  Hall  v.  Marston,  17  Mass.  5Y5.  And  if  an  agent, 
liaving  a  demand  himself  against  a  debtor,  and  also  acting  for  a  prin- 
cipal, who  has  a  demand  against  the  same  debtor,  receives  money  from 
the  debtor  not  appropriated  by  him  to  either  demand,  he  must  ratably 
apply  the  payment  to  both  demands.  Cole  v.  Trull,  9  Pick.  325.  If 
one  member  of  a  firm  makes  a  payment  to  a  person  who  has  an  account 
ao-ainst  him,  and  also  asjainst  the  firm,  it  has  been  held  that  the  creditor 
must  apply  the  payment  to  the  individual  account,  unless  he  can  show 
a  consent  to  have  it  otherwise  applied.  Johnson  v.  Boone,  2  Harr. 
(Del.)  172.  And  after  the  dissolution  of  a  partnership,  if  one  of  the 
partners  continues  to  deal  with  a  former  creditor  of  the  firm,  and  makes 
payments  to  him,  the  creditor  may  apply  such  payments  to  the  indi- 
vidual debt.  Sneed  v.  Weiste?\  2  A.  K.  Marsh.  (Ky.)  277.  If  one 
indebted  individually,  and  also  jointly,  with  another,  to  the  same 
creditor,  makes  a  general  payment,  without  specifying  the  application, 
the  creditor  may  apply  it  to  either  account,  as  he  may  choose  ;  and  he 
may  apply  it  to  the  joint  account,  though  he  have  given  the  party 
making  the  payment  a  receipt,  as  for  money  paid  by  him,  and  in  which 
the  name  of  the  other  joint  debtor  is  not  mentioned.  Vcm  Mensse- 
laer  v.  Roberts,  5  Denio,  470. 

The  holder  of  two  notes  of  the  same  maker,  receiving  from  him  in 
j)art  payment  a  sum  smaller  than  either,  can,  in  the  absence  of  any 
appropriation  by  him,  apply  the  whole  upon  either,  but  not  half  upon 
each  note,  without  the  debtor's  approbation.  WTieeler  v.  House,  27 
Vt.  735.  If,  in  such  case,  the  payment  is  sufficient  to  extinguish  one 
of  the  notes,  bringing  suit  upon  the  other  is  an  election  to  appropriate 
the  payment  to  discharge  the  former.  Starrett  v.  Barher,  20  Me. 
457. 

If  some  of  the  debts  are  secured,  but  others  are  not,  and  the  debtor 
makes  a  general  payment,  without  directing  any  special  appropriation 
of  the  money,  the  creditor  may  apply  the  money  to  those  debts  which 
are  not  secured,  and  still  retain  his  rights  as  to  the  secured  debts- 
Hutchinson  v.  Bell,  1  Taunt.  558  ;  Clark  v.  Burdett,  2  Hill  (N.  Y.), 
197;  Langdon  v.  Boioen,  46  Yt.  512.  And  if  some  of  the  items 
would  be  barred  by  the  statute  of  limitations,  the  creditor  may  apply  a 
general  payment  to  them,  and  sue  upon  those  not  barred  by  the  statute. 
Williams  v.  Griffith,  5  Mees.  &  W.  300  ;  Mills  v.  FowJces,  5  Bing. 
N.  C.  455. 

That  the  deposit  of  money  in  a  bank  generally  creates  the  relation 
of  debtor  and  creditor  between  the  bank  and  the  depositor  is  weU  set- 
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tied.  Vol.  1,  p.  502 ;  Bank  of  ReimlMc  v.  Millard,  10  Wall.  152 ; 
First  Nat  Baiik  v.  Whitrnan,  94  U.  S.  (4  Otto)  343.  And  where  a  per- 
son is  indebted  to  a  bank  on  a  note,  and  lie  makes  a  general  deposit  of  a 
sum  of  money  in  such  bank,  without  appropriating  it  to  the  payment 
of  such  note,  the  bank  has  a  right,  at  any  time  after  the  note  liecomes 
due,  to  appropriate  it  to  the  payment  of  such  note.  And  the  omission 
to  do  so  until  after  a  judgment  is  recovered  by  the  bank  upon  the  note, 
does  not  affect  the  right  to  do  so  at  any  time  when  an  action  is  brought 
by  the  depositor,  or  his  assignee,  for  the  recovery  of  the  amoimt  depos- 
ited. Marsh  V.  Oneida  Central  Bank,  34  Barb.  298.  Where,  after  the 
maturity  of  a  promissory  note  held  by  a  bank,  and  due  protest  and  notice 
thereof,  the  maker  makes  a  general  deposit  in  the  bank  of  an  amount 
sufficient  to  pay  the  note,  this  does  not  of  itself,  as  between  the  bank 
and  an  indorser,  operate  as  a  payment.  In  the  absence  of  any  express 
agreement  or  directions,  it  is  optional  with  the  bank  whether  or  not  to 
apply  the  money  in  payment ;  it  is  under  no  legal  obligation  to  do  so. 
National  Bank  of  Newhurgh  v.  Smith,  m  K.  Y.  (21  Sick.)  271 ;  S.  C, 
23  Am.  Eep.  48. 

§  4.  Application  made  is  conclusive.  An  application  of  funds  to 
the. payment  of  a  debt,  once  made  in  good  faith  by  a  creditor  or  debtor, 
cannot  be  interfered  with.  Muskingum  v.  Carpenter,  1  Ohio,  Part 
1,  21 ;  Mayor  of  Alexandria  v.  Patten,  4  Cranch,  317 ;  Simso?^  v. 
Ingham,  2  Barn.  &  C.  65.  Even  where  a  debtor  has  directed  payments 
made  by  him  to  his  creditor  to  be  applied  to  the  satisfaction  of  an  ille- 
gal claim,  he  cannot  afterward  require  them  to  be  otherwise  a]3pro- 
priated.  Caldwell  v.  Wentworth,  14  N.  H.  431 ;  Huhhell  v.  Flint,  15 
Gray,  550.  And  see  Pluinmer  v.  Frskine,  58  Me.  59 ;  Mueller  v. 
Wiehracht,  47  Mo.  468.  Thus  where  an  account  consisted  in  part  of 
charges  for  liquors  sold  in  violation  of  law,  and  there  were  pay- 
ments credited  on  account,  and  it  had  been  agreed  between  the  parties 
that  the  payments  as  they  were  made  should  be  applied  first  upon  the 
charges  for  liquors  sold,  it  was  held  that,  though  the  agreement  was 
void,  and  though  the  amount  paid  for  the  liquors  could  under  the  stat- 
ute be  recovered  back  in  a  proper  suit,  yet  so  far  as  the  payments  had 
been  already  so  applied  under  the  agreement,  they  could  not  be  diverted 
from  that  application,  and  applied  to  the  other  items  of  the  account. 
Totnlinson,  etc.,  Co.  v.  Kinsella,  31  Conn,  268.  And  see  «wfe,  p- 
414,  §  2. 

When  a  payment  has  been  made  by  one  of  two  joint  debtors,  it  ex- 
tinguishes so  much  of  the  debt  due  ;  and  the  payment  cannot  be  after- 
ward applied,  even  by  the  agreement  of  the  creditor  and  paying  debtor, 
to  any  other  indebtedness  {Thayer  v.  Denton,  4  Mich.  192) ;  so,  if  a 
YoL.  YII.— 53 
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party  acknowledges  the  receipt  of  a  certain  amount  in  payment  of  a 
debt  due  from  a  firm,  he  will  not  afterward  be  permitted  to  apply  it  to 
a  private  debt  of  one  of  the  partners,  although  the  payment  was  made 
by  that  partner  {Brown  v.  Brabham,  3  Ohio,  275) ;  so,  if  money  has 
been  paid  by  a  judgment  debtor,  and  appropriated  by  the  creditor  to 
the  payment  of  the  judgment  debt  rather  than  to  other  debts  then 
existing,  the  court  will  not  suffer  that  appropriation  to  be  changed  so 
as  to  affect  the  rights  of  third  persons.  Chancellor  v.  Schott,  23  Penn. 
St.  68. 

And  where  a  creditor  has  two  claims  against  his  debtor,  and  a  pay- 
ment made  was  designed  to  be  on  account  of  one,  l)::*;  was  credited  in 
fact  to  the  other,  with  the  consent  of  the  debtor,  he  cannot  afterward, 
in  the  absence  of  any  agreement  to  change  the  application  of  the 
money,  insist  that  there  was  error  in  the  credit.  Dorsey  v,  Wayman, 
6  Gill  (Md.),  59. 

A  payment  made  by  a  debtor  to  his  creditor  cannot  be  applied  by 
the  creditor  to  a  debt  arising  subsequently,  without  the  assent  of  the 
debtor.  Law  v.  Sutherland,  5  Gratt.  (Va.)  357 ;  Baker  v.  Stack- 
jpoole,  9  Cow.  420. 

§  5.  Application  by  the  court.  "We  have  seen  that  when  a  pay- 
ment is  made  by  a  debtor  to  a  creditor  holding  several  demands 
against  him,  the  debtor  has  the  right  to  direct  the  claim  to  whicli  it 
shall  be  appropriated.  Ante,  §  2,  p.  414.  If  he  fails  to  do  so,  the  creditor 
has  the  right  to  appropriate  at  his  election.  Ante,  §  3,  p.  415.  But  in  the 
absence  of  any  particular  application  of  a  payment  by  either  the  debtor 
or  creditor,  the  law  will  apply  it,  usually,  as  the  justice  and  equity  of 
the  case  may  require.  Callahan  v.  Boazman,  21  Ala.  246  ;  Proctor 
V.  Marshall,  18  Tex.  63  ;  Oliver  v.  PheljM,  20  N.  J.  Law,  180  ;  Starr ett 
V.  Barber,  20  Me.  457;  Selleck  v.  Turnpike  Co.,  13  Conn.  453; 
Youmans  v.  Heartt,  34  Mich.  397 ;  Pierce  v.  Knight,  31  Yt.  701. 
In  -oncral,  the  law  will  apply  a  payment  to  the  earliest  debt  due  at 
the  time  of  payment,  if  there  is  no  particular  equity  or  reason  for  a 
different  course.  Thompson  v.  Phelan,  22  K.  H.  339  ;  Milliken  v. 
T%ifts,  31  Me.  497 ;  St.  Albans  v.  Failey,  46  Vt.  448.  But  the  law  is 
not  so  imperative  as  to  authorize  the  jury  to  be  directed  to  apply  the 
payment  to  the  oldest  claim,  Killorin  v.  Bacon,  57  Ga  497.  Where 
some  of  the  debts  are  certain,  or  capable  of  being  rendered  so,  and  the 
others  are  founded  upon  claims  for  uncertain  or  unliquidated  damages, 
the  law  will  apply  the  payment  to  the  certain  demand  instead  of  the 
uncertain  one.  Ramsour  v.  Thomas,  lOlred.  (No.  Car.)  165.  Where 
it  is  proved  that  a  payment  was  made  in  a  certain  year,  but  the  day 
and  month  cannot  be  shown,  the  court  will  direct  the  credit  to  be 
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given  as  of  the  last  day  of  the  year,  a  day  most  favorable  to  the 
creditor,  Byers  v.  Fowler^  14  Ark.  86.  Where  a  tenant  who  had 
contracted  to  pay  the  rent  out  of  the  first  cotton  picked,  ginned,  and 
baled,  and  was  indebted  to  the  landlord  for  supplies,  delivered  enough 
cotton  to  pay  the  rent,  but  not  the  other  indebtedness,  without  any 
directions  as  to  its  application,  it  will  be  applied  to  the  payment  of 
the  rent.  Cross  v.  Johnson^  30  Ark.  396.  And  payments,  made  by  a 
tenant  to  his  landlord  on  account  of  rent,  generally  will,  in  the  absence 
of  any  direction  by  the  tenant,  and  any  agreement  of  the  parties,  be 
applied  by  the  law  on  the  rent  due  at  the  time,  and  not  on  the  rent 
then  accruing.  Hunter  v.  Osterhoudt,  11  Barb.  33.  So,  payments 
made  generally  on  a  bond  will  be  appropriated  to  the  installments  then 
due.  Seymour  v.  Sexton^  10  "Watts  (Penn.),  255.  When  a  payment  is 
made  by  one,  who  is  under  a  several,  and  also  under  a  joint  liability 
to  the  same  party,  and  the  money  is  not  known  to  be  derived  from 
the  fund  from  which  the  joint  liability  was  to  be  met,  the  law  applies 
it  to  discharge  the  several  liability  as  being  the  ajjpropriation  most 
favorable  to  the  creditor,  unless  it  is  shown  by  the  evidence  that  a 
different  appropriation  was  intended.  Liverniore  v.  Claridge,  33  Me. 
428.  Partial  payments  unappropriated  by  the  payer,  on  several 
demands,  only  one  of  which  was  lawful,  should  all  be  applied  to  such 
single  valid  one,  irrespective  of  its  order  in  the  account.  Backman 
V.  Wright^  27  Vt.  18T.  When  a  debtor  makes  a  payment  to  a  creditor 
who  has  two  demands  against  him,  both  due,  and  neither  party  applied 
the  payment,  and  one  of  the  demands  afterward  becomes  barred  by 
the  statute  of  limitations,  the  law  will  apply  it  to  the  demand  which 
is  barred.     Robinson  v.  Allison,  36  Ala.  525. 

The  court  will  not,  generally,  exercise  the  power  of  appropriating  pay- 
ments when  an  appropriation  has  already  been  made  by  either  debtor 
or  creditor.  And  when  the  a]3propriatiou  devolves  upon  the  court, 
the  paramount  rule  is,  that  whenever  the  intention  or  understanding 
of  the  parties,  before  or  at  the  time,  can  be  inferred  or  implied  from 
any  circumstances,  it  shall  prevail.  Emery  v.  Tichout,  13  Yt.  15 ; 
Mcmisour  v.  Thomas,  10  Ired.  (No.  Car.)  165.  A  payment  voluntarily 
made  in  fulfillment  of  an  illegal  contract  will  not  be  withdrawn  by  the 
court,  in  order  that  the  money  may  be  applied  in  payment  of  a  just 
debt.     Feldmcm  v.  Gamble,  26  N.  J.  Eq.  494. 

§  6.  Running  accounts.  In  the  absence  of  any  appropriation  by 
the  parties,  a  payment  made  on  an  account  current  is  to  be  applied  to 
the  earlier  items  {Fairchild  v.  Holly,  10  Conn.  175;  Sprayue  v. 
HazenwinUe,  53  111.  419 ;  Wendt  v.  Ross,  33  Cal.  650  ;  8hedd  v. 
Wilson,  27  Vt.  478;  Postmaster-General  v.  Furber,  4  Mas.    [C.  C] 
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333  ;  Harrison  v.  Johnston,  27  Ala.  445  ;  Dows  v.  Morewood,  10  Barb. 
183)  even  where  the  creditor  has  security  for  those  items,  and  none  for 
the  later  ones.  Truscott  v.  King,  6  N.  Y.  (2  Seld.)  147  ;  Gushing  v. 
Wyman,  44  Me.  121 ;  Worthley  v.  Emerson,  116  Mass.  374 ;  Moore  v. 
Gray,  22  La.  Ann.  289.  Another  rule  in  such  case  is,  to  apply  the 
payment  in  the  way  most  beneficial  to  the  creditor  ;  thus,  where  there 
are  several  debts,  to  the  one  least  secured,  unless  such  course  is  to  the 
prejudice  of  a  surety.  Pierce  v.  Sweet,  33  Penn.  St.  151. 

If  a  party  indebted  upon  a  running  account,  partly  for  legal  and 
partly  for  illegal  sales,  make  payments  generally  upon  account,  those 
payments  are  to  be  applied  to  the  items  of  charge  for  legal  sales.  But 
if  at  any  time  the  amount  paid  exceed  the  amount  due  for  legal  sales, 
the  balance  will  be  applied  to  pay  for  the  goods  illegally  sold.  Hall  v. 
Clement,  41  N.  H.  166. 

The  presumjjtion  that  payments  made  on  an  account  current  are  to  be 
applied  in  the  discharge  of  the  earliest  items  in  the  account  is  not  re- 
butted by  the  fact  that  those  items  are  for  goods  sold  on  condition  that 
they  shall  not  l)ecome  the  property  of  the  purchaser  till  paid  for.  And 
this  is  so,  although  a  memorandum  of  the  condition  is  entered  by  the 
seller  in  his  books  containing  the  account.  Cromjpton  v.  Pratt,  105 
Mass.    255. 

§  7.  Debts  with  different  securities.  Where  the  debts  due  by  a 
debtor  to  his  creditor  are  of  different  characters,  and  a  general  payment 
is  made,  and  neither  party  applies  the  payment  at  the  time,  the  law 
will  then  apply  it,  upon  the  presumed  intention  of  the  debtor,  to  that 
debt  a  relief  from  which  will  be  most  beneficial  to  him.  Thus,  if  the 
debts  be  a  mortgage  and  an  account,  or  a  judgment  and  an  account,  the 
law  will  apply  the  payment  to  the  mortgage  or  judgment  in  pref- 
erence to  the  account,  because  the  former  would  bear  more  heavily  on 
the  debtor.  Pattison  v.  Hull,  9  Cow.  747 ;  The  Ship  Antarctic,  1 
Sprague,  206  ;  Dorsey  v.  Gassaway,  2  Harr.  &  J.  (Md.)  402  ;  Weal 
V.  Allison,  50  Miss,  175 ;  Windsor  v.  Kennedy,  52  id.  164.  But  it 
has  been  held,  that  the  law  in  such  case  will  apply  the  payment  as  will 
be  most  beneficial  to  the  creditor.  Gwinn  v.  WhitaJcer,  1  Harr.  & 
J.  (Md.)  754 ;  that  is,  if  there  are  separate  demands,  part  of  which 
are  secured  and  part  not  secured,  the  application  will  be  made  on 
those  not  secured.  La^gdon  v.  Bowen,  46  Yt.  512.  And  if  a  creditor 
makes  an  application  of  a  payment,  not  applied  by  his  debtor,  generally 
on  an  open  account,  the  law  will  not  afterward  apply  it  to  the  payment 
of  a  judgment,  even  if  older  than  the  account,  especially  if  the  creditor 
has  security  for  the  judgment  and  not  for  the  account.  Watt  Vp 
Moch,  25  Penn.  St.  411. 
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It  was  held  in  New  York,  that  where  a  payment  is  made,  even  by 
judgment  of  the  court,  without  directing  its  appUcation  as  between  sev- 
eral securities,  the  court,  in  subsequently  determining  the  application, 
should  do  so  upon  equitable  principles,  and  is  not  bound  to  apply  the 
payment  to  the  elder  security.  CaTnjpbell  v.  Vedder,  1  Abb.  Ct.  App. 
(N.  Y.)  295  ;  S.  C,  3  Keyes,  174.  And  see  State  v.  Thomas,  11  Ired. 
(No.  Car.)  L.  251  ;  Field  v.  Holland,  6  Cranch,  8  ;  Smith  v.  Wood,  1  N. 
J.  Eq.  74 ;  Bosley  v.  Porter,  4  J.  J.  Marsh.  (Ky.)  621 ;  Chester  v. 
Wheelwright,  15  Conn.  562.  In  Simmons  v.  Cates,  56  Ga.  609,  it 
was  held  that  the  assignee  of  two  judgments  from  diiferent  plaintiffs 
against  the  same  defendant,  on  the  older  of  which  judgments  there  is 
a  security,  and  on  the  younger  there  is  none,  must  apply  money  raised 
by  the  sheriff  from  the  defendant's  property  to  the  older  judgment. 
And  if  he  applies  it  to  the  younger,  the  surety  is  discharged  jpro 
tanto. 

If  there  be  no  appropriation  of  a  payment  made  by  either  of  the 
parties,  the  law  will  appropriate  it,  other  considerations  being  equal  in 
the  first  instance,  to  the  payment  of  a  note  absolutely  due  to  the 
creditor,  rather  than  to  the  payment  of  one  transferred  to  him  as  col- 
lateral security  only.     Baiik  of  Portland  v.  Brown,  22  Me.  295. 

§  8.  Principal  and  interest.  A  debtor  owing  a  debt  consisting  of 
principal  and  interest,  and  making  a  partial  payment,  has  a  right  to 
direct  its  application  to  so  much  of  the  principal,  in  exclusion  of  the 
interest ;  and  the  creditor,  if  he  receives  it,  is  bound  to  apply  it  accord- 
ingly. Pindall  V.  Banli,  of  Marietta,  10  Leigh  (Ya.),  484.  But  in 
applying  payments,  in  the  absence  of  any  agreement  to  the  contrary, 
the  interest  due  is  first  to  be  satisfied,  and  the  balance  of  the  payment 
is  to  be  applied  to  diminish  the  principal.  Moore  v.  Kiff',  78  Penn.  St. 
"^96  ;  Mills  V.  Saunders,  4  Neb.  190  ;  Freeman^  Bank  v.  Rollins,  13 
Me.  202,  If  the  payment  falls  short  of  the  interest  due,  the  balance 
of  interest  is  not  to  be  added  to  the  principal,  but  to  be  set  apart  and 
to  be  extinguished  by  the  next  payment,  if  sufficient.  Hart  v.  Dor- 
man,  2  Fla.  445  ;  Peelles  v.  Gee,  1  Dev.  (No.  Car.)  L.  341  ;  Hearn  v. 
Cutherth,  10  Tex.  216  ;  Bond  v.  Jones,  16  Miss.  868  ;  Lash  v.  Fdffer- 
ton,  13  Minn.  210 ;  McFadden  v.  Fortier,  20  111.  509.  But  see  Union 
Banh  v.  Lobdell,  10  La.  Ann.  130.  If  neither  principal  nor  interest 
is  due,  the  payment  is  applied  to  the  extinguishment  of  principal  and 
interest  ratably.  Jencks  v.  Alexander,  11  Paige,  619.  See  Starr  v. 
Richmond,  30  111.  276. 

A  payment  of  usuiy  will  be  applied  in  law  to  the  payment  of  the 
debt  legally  due.  ParchmaAi  v.  McKinney,  20  Miss.  631 ;  Burrows 
V.  Cooh,  17  Iowa,  436  ;  Stanley  v.  Westrop,  16  Tex.  200  ;  Bartholomew 
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V.  Yav^,  9  Paige,  165 ;  Duncan  v.  Hehn,  22  La.  Ann.  418.  But  the 
right  of  the  borrower  to  insist  that  payments  of  usurious  interest  shall 
be  appUed  in  extinguishment  of  the  principal,  though  a  legal  right,  is 
not  to  the  full  extent  an  equitable  one.  And  if  a  borrower  goes  into 
equity  for  rehef  upon  a  usurious  contract,  the  court  will  compel  him  to 
pay  the  jDrincipal  and  legal  interest,  because  he  is  under  a  moral  obliga- 
tion to  do  so.      Welch  v.  Wadsworth,  30  Conn.  149. 

In  some  of  the  States  it  has  been  held  that  when  it  becomes  neces- 
sary for  the  court  to  direct  to  what  debt  a  payment  shall  be  applied,  it 
should  direct  that  it  be  applied  to  a  debt  which  subjected  the  party  to 
interest  in  preference  to  one  which  did  not  bear  interest.  Blcm- 
ton  V.  Eice,  5  T.  B.  Monr.  (Ky.)  253;  Bussey  v.  Gant,  10 
Humph.  (Tenn.)  238.  In  Wisconsin,  where  moneys  were  received 
by  a  lender  of  money  as  the  proceeds  of  notes  turned  over  to  him  by 
the  borrower,  and  the  evidence  does  not  show  that  the  latter  ever  con- 
sented to  their  being  applied  as  payments  of  interest,  the  court  will 
apply  them  wholly  to  the  extinguishment  of  the  principal.  Fay  v. 
Zovejoy,  20  Wis.  403. 

§  9.  Rights  of  third  persons.  See  ante,  p.  414,  §  1.  If  several 
notes  are  joined  in  one  suit,  and  the  execution  recovered  in  such  suit 
is  satisfied  only  in  part,  a  surety  for  some  of  the  notes  may  insist  upon 
a  proportional  application  of  the  money  for  which  he  is  liable.  BlacTc- 
stone  Bank  v.  Hill,  10  Pick.  129. 

And  if  a  payment  is  made  generally  to  a  party  who  holds  a  debt  due 
to  himself,  and  another  due  to  himself  and  the  plaintiff,  he  is  bound, 
as  between  himself  and  the  plaintiff,  to  apply  the  payment  ratably  upon 
the  two  debts.     Colby  v.  Coj>p,  35  N.  H.  434. 

It  is  an  established  principle,  that  payment  will  not  be  permitted  in 
equity  to  operate  as  an  extinguishment,  against  those  equitably  entitled 
to  substitution  in  the  place  of  the  party  receiving  payment.  Richard- 
son V.  Washington  Bank,  3  Mete.  536  ;  Morris  v.  Oakford,  9  Penn.  St, 
498;  Eddy  v.  Traver,  6  Paige,  521 ;  MatUr  of  Foot,  8  Benedict,  228. 

§  10.  Who  may  interpose  defense.  See  ante,  pp.  379,  382, 
383,  Art.  1,  §§  1,  3  and  4. 

§  11.  How  interposed.  Payment  must  be  pleaded.  McKyrvng  v. 
Bull,  16  N.  Y.  (2  Smith)  297 ;  Morrell  v.  Irving  Fire  Ins.  Co.,  33 
N.  Y.  (6  Tiff.)  443 ;  Martin  v.  Pugh,  23  Wis.  184.  Unless  pleaded, 
it  cannot  be  given  in  evidence  (Id.),  even  for  the  purpose  of  show- 
ing that  no  interest  was  due  on  an  admitted  debt  [Adams  v.  Palk^ 
3  Q.  B.  2) ;  nor  can  it  be  shown  in  mitigation  of  damages,  although  a 
set-off  on  an  account  stated  be  pleaded  ( Cooper  v.  Morecroft,  3  Mees. 
&  W.  500) ;  and  the  defendant  proves  entries  of  payments  in  the  hand- 
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writing  of  the  plaintiff.  Linley  v.  Folden,  3  Dowl.  Pr.  Cas.  780. 
And  see  Speck  v.  Phillijps,  5  Mees.  &  W.  282.  Payment  of  a  smaller 
sum  cannot  be  pleaded  in  satisfaction  of  a  greater  {Down  v.  Hatcher^ 
10  Ad.  &  El.  121 ;  WdUm  v.  Kerby,  99  Mass.  1),  unless  some  agree- 
ment founded  on  good  consideration,  be  shown  for  giving  up  the  resi- 
due {Lewis  V.  JoneSy  4  Barn.  &  C.  506 ;  Langdon  v.  Langdon,  4  Gray, 
189),  or  there  be  a  release  under  seal  of  the  residue.  2  Chit.  Plead. 
(16th  Am.  ed.)  445. 

Under  plea  of  payment  the  defendant  cannot  give  evidence  tend- 
ing to  disprove  the  cause  of  action  set  forth  in  the  declaration.  Ham- 
ilton V.  Moore,  4  "Watts  &  Serg.  570.  But  under  such  plea  the  evi- 
dence may  be  of  payment  in  other  things  than  money.  Id. 
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CHAPTER  LIII. 

PERFORMANCE. 
ARTICLE  I. 

GENERAL   RULES   AND    PRINCIPLES. 

Section  1 .  Definition  and  nature.  Performance  is  the  most  direct 
contradiction  and  the  most  complete  defense  against  actions  for  the 
breach  of  contracts.  To  make  the  defense  effectual,  the  performance 
must  have  been  by  him  who  was  bound  to  perform.  And  where  there 
is  a  positive  contract  to  do  a  thing,  not  in  itself  unlawful,  the  contractor 
must  perform  it  or  pay  damages  for  not  doing  it,  although,  in  conse- 
quence of  unforeseen  accidents,  the  performance  of  his  contract  has  be- 
come unexpectedly  burthensome  or  even  impossible  ;  but  this  rule  is 
only  applicable  when  the  contract  is  positive  and  absolute,  and  not 
subject  to  any  condition  either  express  or  implied.  Taylor  v.  Caldwell^ 
3  B.  &  S.  826  ;  32  L.  J.  Q.  B.  164  ;  11  W.  R.  T26  ;  8  L.  T.  (N.  S.)  356  ; 
Noble  \.  JoneSy  2  Grant's  Cas.(Penn.)  278  ;  Pullman  v.  Corning,  9  N. 
T.  (5  Seld.)  93,  So  where  the  performance  of  work  to  be  done  is  to 
precede  payment,  and  is  a  condition  thereof,  the  contractor,  having 
substantially  failed  to  perform  on  his  part,  cannot  recover  for  his 
labor  and  materials,  notwithstanding  the  owner  has  chosen  to  enjoy 
the  benefit  of  the  work  done.  Harris  v.  Pathhun,  2  Abb.  (N.  Y.)  App. 
Dec.  326.  But  where  there  has  been  a  substantial  and  hona  fide 
compliance  on  the  part  of  the  plaintiff,  with  his  contract,  he  shall  not 
be  precluded  from  a  recovery  of  his  compensation,  on  account  of  some 
light  imperfection,  for  which  the  defendant  may  be  compensated  in 
damages.  Nohle  v.  James,  2  Grant's  Cases  (Penn.),  278  ;  Phillip  v. 
Gallant,  62  N.  Y.  (17  Sick.)  256,  264. 

§  2.  Notice  or  demand  of  performance.  When  the  fact  or  cir- 
cumstance, on  which  the  performance  of  a  contract  depends,  lies  more 
particularly  in  the  knowledge  of  the  promisee  than  of  the  promisor, 
the  former  must  give  the  latter  notice.  Chase  v.  Sycamore,  etc.,  R.  R. 
Co.,  38  111.  215.  And  see  ante^  p.  364,  chapter  on  Notice  of  Demand  be- 
fore Action,  and  cases  there  cited.  As  where  one  has  his  own  time  for 
performing  certain  acts,  upon  the  performance  of  which,  money  was  to 
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fall  due  to  him  fro;:i  another,  but  which  he  could  perforin  without  the 
knowledge  or  concurrence  of  that  other,  notice  of  the  performance  of 
the  acts  is  necessary  before  an  action  can  be  maintained  for  the  money. 
Fitts  V.  Hoitt^  17  N.  H.  530.  And  where  the  time  for  the  perform- 
ance of  a  contract  to  deliver  goods  is  indefinitely  extended  by  the 
agreement  of  the  parties,  a  demand  and  tender  are  necessary  to  sustain 
an  action  for  non-performance.  Newton  v.  Wales^  3  Rob.  (N.  Y.)  453. 
But  when  an  agreement  is  made  to  deliver  stock  at  any  time  within 
sixty  days,  a  demand  of  performance  on  the  part  of  the  vendee  is  not 
necessary  to  establish  a  right  of  action  to  recover  damages  for  a  breach 
of  the  contract.     Wlieeler  v.  Garsia,  5  Rob.  Q^.  T.)  280. 

A  party  who,  by  his  own  act,  incapacitates  himself  from  performing 
his  contract,  makes  himself  thereby  at  once  liable  for  a  breach  of  it,  and 
dispenses  with  the  necessity  of  any  request  that  he  will  perform  it  by 
the  party  with  whom  the  contract  is  made.  Lovelock  v.  Franldin^  8 
Q.  B.  371 ;  10  Jur.  246 ;  15  L.  J.  Q.  B.  146 ;  Short  v.  Stone,  3  D.  & 
L.  580  ;  10  Jur.  245  ;  15  L.  J.  Q.  B.  143 ;  Gaines  v.  Smith,  15  M.  & 
W.  189;  3  D.  &  L.  462  ;  15  L.  J.  Exch.  106;  Boyle  v.  Guysinger, 
12  Ind,  273.  And  a  vendor  who  refuses  to  rescind  for  non-payment 
at  the  day,  upon  an  offer  to  that  effect  by  the  vendee,  waives  all  right 
to  insist  on  forfeiture  for  non-payment  until  he  has  subsequently  made 
a  demand  of  payment.     Prophit  v.  Bohinson,  34  Miss.  (5  George)  141. 

An  agreement  to  pay  for  services  "  at  the  rate  of  $60  per  month  in 
gold  bullion,  valued  at  $16  per  ounce,  in  gold  coin  of  the  United 
States,"  is  an  agreement  for  the  payment  of  money  within  the  meaning 
of  the  rule  which  requires  a  demand  where  payment  is  to  be  made  in 
specific  articles,  but  dispenses  with  it  when  the  payment  is  to  be  made 
in  money.     Counsel  v.  Vulture  Jlining  Co.  5  Daly  (N.  Y.),  74. 

By  the  terms  of  a  written  contract,  one  party  thereto  bound  himself 
to  deliver  to  the  other  a  specified  amount  of  a  certain  kind  of  chattels, 
at  a  place  therein  designated,  "at  the  option  of  the"  latter,  "at  any 
time  "  during  a  specified  period.  In  a  suit  by  the  former,  against  the 
latter,  for  a  breacli  of  such  contract,  it  was  held  that  it  was  the  duty  of 
the  latter  to  have  notified  the  former  as  to  what  time  during  such 
period  such  delivery  should  be  made.     Posey  v.  Scales,  oo  Ind.  282. 

§  3.  What  is  a  sufficient  performance.  The  only  general  rule 
upon  this  point  is,  that  the  performance  must  be  such  as  is  required  by 
the  true  spirit  and  meaning  of  the  contract  and  the  intention  of  the 
parties  as  expressed  therein.  A  mere  literally  accurate  performance 
may  wholly  fail  to  satisfy  the  true  purpose  of  the  contract ;  and  such  a 
performance  is  not  enough,  if  the  true  purpose  of  the  contract  can  be 
gathered  from  it,  according  to  the  established  rules  of  construction. 
Vol.  YII.—  54 
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Thus,  a  contract  for  tlie  conveyance  of  real  estate  is  satisfied  only  by  a 
valid  conveyance  with  good  title.  Smith  v,  Haynes,  9  Grcenl.  (Me.)  128  ; 
Brown  y.  Gammon^  M  Me.  276;  Lawrence  v.  Dole^  11  Yt.  549;  Pugh 
V.  Ohesseldine,  11  Ohio,  109.  Bnt,  if  the  contract  expresses  and 
defines  the  exact  method  of  conveyance,  and  that  method  is  accurately 
followed,  it  is  a  sufficient  performance,  although  no  good  title  passes. 
Hill  V.  Hobart,  16  Me.  164.  See  Tinney  v.  Ashley,  15  Pick.  546. 
But  if  the  expression  is  "  a  good  and  sufiicient  deed,"  the  deed  must 
not  only  be  good  and  sufficient  of  itself,  but  it  must  in  fact  convey  a 
good  title  to  the  land,  because  otherwise  it  would  not  be  sufficient  for 
the  purpose  of  the  contract.  Tremain  v.  Liming^  Wright,  644 ; 
Fletcher  v.  Button,  4  N.  Y.  (4  Comst.)  396  ;  Stoio  v.  Stevens,  7  Yt. 
27;  Stone  v.  Foiole,  22  Pick.  166.  Whenever  a  party  to  a  contract 
undertakes  to  do  some  ^larticular  act,  the  performance  of  which  de- 
pends entirely  upon  himself,  so  that  he  may  choose  his  own  mode  of  ful- 
filling his  undertaking,  and  the  contract  is  silent  as  to  time,  the  law 
implies  a  contract  to  do  it  within  a  reasonable  time.  Ford  v.  Cotes- 
worth,  9  B.  &  S.  559 ;  Fitzgerald  v.  Hayward,  50  Mo.  516.  In  the 
absence  of  a  stipulation  as  to  the  time  when  an  act  is  contracted  to  be 
done,  the  law  allows  a  reasonable  time  for  its  performance.  Hart  v. 
Bullion,  48  Tex.  279.  What  is  a  reasonable  time  depends  upon  the 
nature  and  character  of  the  thing  to  be  done,  the  circumstances  of 
the  case  and  the  difficulties  attending  its  accomplisliment.  Id.  And 
when  the  act  to  be  done  is  one  in  which  both  parties  to  the  contract 
are  to  concur,  and  both  bind  themselves  to  the  performance  of  it,  the 
law  implies  that  each  contracts  that  he  shall  use  reasonable  diligence 
in  performing  his  part.  Ford  v.  Cotesworth,  9  B.  &  S.  559.  A  party 
to  a  contract  may  be  held  to  strict  performance  as  to  time,  and  put  in 
default,  for  non-performance ;  and  whether  equity  would  relieve, 
would  depend  on  circumstances.  But  to  do  this  the  party  seeking  to 
put  the  other  in  default  must  not  only  be  ready  and  willing  to  perform, 
but  he  must  tender  performance  at  the  time,  and  demand  performance 
from  the  other.  Huhhell  v.  Von  Schoening,  49  IST.  Y.  (4  Sick.)  326. 
A  contract  to  pay  for  materials,  to  be  furnished  for  the  erection  of  a 
building,  in  monthly  installments,  upon  the  architect's  estimates,  is  not 
broken  by  a  failure  to  pay  at  the  end  of  a  month  and  before  the  archi- 
tect has  made  his  estimate.      Thurhcr  v.  By  an,  12  Kans.  453. 

When  a  contract  is  divisible  and  capable  of  a  separate  physical  per- 
formance, a  deHvery  and  acceptance  of  a  part  payment  is  sufficient, 
but  if  not  divisible  the  whole  contract  must  be  performed  at  one  tima 
Talmage  v.  WhiU,  35  IS".  Y.  Supr.  Ct.  (3  J.  &  Sp.)  219. 

An  offer,  by  one  party,  to  perform,  and  a  refusal,    by  tlie  other 
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party,  to  accept  services  stipulated  in  the  contract,  are  not  equivalent 
to  performance.      Wood  v.  Mo7^gan,  6  Bush  (Ky.),  507. 

Where  parties  contract  to  pay  in  a  fluctuating  medium,  whether  it  be 
legal  tender  currency  or  not,  they  contract  in  view  of  and  are  each 
bound  without  regard  to  the  fluctuation.  Leach  v.  Smith,  25  Ark. 
246.  And  a  party  contracting  for  work  of  a  particular  style,  pattern, 
and  finish  is  not  bound  to  accept  any  thing  different  from  what  he  has 
contracted  for.     Neville  v.  Frost,  2  E.  D.  Smith  (N".  T.),  62. 

A  contract  to  build  a  mill  fifty  feet  by  one  hundred  and  fifty  is 
not,  as  a  proposition  of  law,  substantially  complied  with  by  building 
one  that  is  seventy-eight  feet  by  one  hundred  ;  though  the  purpose  of 
the  contract  was  to  give  the  vendor  security  for  the  purchase-money 
of  the  lot,  and  though  the  mill  built  costs  more,  and  is  better  adapted 
to  the  purposes  for  which  it  was  intended  than  the  one  agreed  to  be 
built.     Sioain  v.  Seamens,  9  "Wall.  254. 

Where  a  contract  for  the  building  of  a  church  provides  that  the 
work  shall  be  done  in  a  good  and  workmanlike  manner,  to  the  satis- 
faction of  the  architects  furnishing  the  plans  and  specifications,  to  be 
certified  under  their  hands,  the  church  committee  are  under  no  obli- 
gation to  accept  the  building  without  such  certificate  ;  but  this  is  a 
privilege  which  they  may  waive.     Clark  v.  Pojpe,  70  111.  128. 

When  it  is  provided  in  a  building  contract  that  the  decision  of  an 
architect  shall  be  final  on  all  questions  of  difference  arising  under  the 
contract,  his  decision  that  the  work  is  completed  in  conformity  with 
the  terms  of  the  contract  is  conclusive  until  impeached  for  fraud. 
Downey  v.  O'Donnell,  86  111.  49 ;  Wychoff  v.  Meyers,  44  N.  Y.  (5 
Hand)  143.  But  where,  by  the  terms  of  a  contract  for  the  repair  of 
a  building,  it  is  stipulated  that  the  materials  shall  be  of  the  best 
quality  and  the  work  performed  in  the  best  manner,  subject  to  an 
acceptance  or  rejection  of  an  architect,  all  to  be  done  in  strict  accord- 
ance with  the  plans  and  specifications,  and  to  be  paid  for  when  done 
completely  and  accepted,  the  acceptance  by  the  architect  of  a  differ- 
ent class  of  work  or  of  inferior  materials  will  not  bind  the  owner  and 
does  not  relieve  the  contractor  from  the  agreement  to  perform  accord- 
ing to  the  plans  and  specifications.  Glacius  v.  Black,  50  K.  Y.  (5 
Sick.)  145;  10  Am.  Rep.  449.  Where  a  building  contract  makes  an 
architect's  certificate  a  condition  precedent  to  payment,  if  the  archi- 
tect unreasonably  and  in  bad  faith  refuses  the  certificate,  the  builder 
may  recover  upon  other  proof  of  performance.  Thomas  v.  Fleury^ 
26  K  Y.  (12  Smith)  26. 

Where,  by  the  terms  of  a  contract,  the  claimants  are  bound  and 
entitled  to  transport  all  the  goods  which  may  be  purchased  by  the 
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Indian  bureau  for  the  public  service,  and  transported  over  a  certain 
raib'oad,  under  designated  contract  with  that  road,  it  is  not  a  breach  of 
the  bureau  to  buy  goods  dehverable  hy  the  vendors  at  those  agencies. 
riper  V.  United  States,  12  Ct.  of  CI.  219. 

It  is  not  a  sufficient  performance  of  a  contract  to  publish  an  adver- 
tisement for  one  year  in  the  Sunday  edition  of  a  newspaper,  upon  the 
discontinuance  of  that  edition,  to  continue  the  publication  in  the 
Saturday  edition  of  the  same  paper ;  especially  if  the  advertiser  upon 
the  discontinuance  of  the  Sunday  edition  paid  for  the  advertisement 
up  to  that  time  and  ordered  it  stopped.  /Sheffield  v.  Baliner^  1  Mo. 
App.  176. 

An  agreement  to  enter  into  a  contract  is  fulfilled,  when  the  contract, 
pursuant  to  the  terms  of  the  agreement,  has  been  entered  into  and 
accepted  by  the  parties,  and  the  agreement  being  functus  officio,  can 
not  be  made  the  basis  of  an  action.  Chesbrough  v.  New  ITork  <& 
Erie  Railroad  Company,  26  Barb.  (N.  Y.)  9. 

It  is  an  ancient  rule,  that  in  cases  where  an  election  is  given  of  two 
several  things,  always  he  that  is  the  first  agent,  and  who  ought  to  do 
the  first  act,  shall  have  the  election.  Co.  Xjitt.  145  a.  And  see  Nor- 
ton  V.  Wehh,  36  Me.  270.  Generally  the  right  of  election  is  with  the 
promisor,  but  this  rule  may  give  the  election  to  the  promisee,  if  some- 
thing must  first  be  done  by  him  to  create  the  alternative.  Chippen- 
dale V.  Thurston,  4  C.  &  P.  98.  An  agreement  may  be  altogether 
optional  with  one  party,  and  yet  binding  on  the  other.  Disborough 
V.  Neilson,  3  Johns.  Cas.  81.    Yol.  1,  pp.  102,  103. 

An  agreement  to  deliver  specific  articles  which  are  to  be  worth  a 
specified  amount,  is  legally  fulfilled  by  the  payment  of  the  money  in 
lieu  of  the  articles.     Sims  v.  Cox,  40  Ga.  76  ;  2  Am.  Rep.  560. 

§  4.  Accepting  performance.  A  party  need  not  accept  a  contract 
expressly  or  by  his  signature,  if  he  does  so  by  availing  himself  of  its 
stipulations.  Smith  v.  Morse,  20  La.  Ann.  220.  And  if  a  party  con- 
tracting for  work  of  a  particular  style,  pattern  and  finish,  accept  any 
thing  different,  he  is  bound  for  the  contract-price,  or,  if  his  acceptance 
is  so  qualified,  for  the  value.  Neville  v.  Frost,  2  E.  D.  Smith  (N.  Y.), 
62.  If  accepted  and  kept,  the  contract  is  consummated  as  though  orig- 
inally agreed  to  be  so  fulfilled.  Ely  v.  O'Zeary,  2  E.  D.  Smith  (N.  Y.), 
355  ;  Francois  v.  Oclcs,  id.  417.  But  the  receiving  of  articles  for  a  speci- 
fied purpose  and  putting  them  to  use,  will  not  estop  a  party  from  claim- 
ing damage,  if  they  shall  prOve  defective.  Strawn  v.  Cogswell,  28  111. 
457.  At  law,  time  is  of  the  essence  of  the  contract,  and  performance 
is  required  at  the  day,  or  the  consequence  of  default  may  follow. 
Croniioell  v.  Wilkinson,  18  Ind.  365.     But  where  a  party  to  a  con- 
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tract  for  the  construction  of  a  certain  article,  to  be  delivered  on  or  before 
a  specified  time,  consents  to  receive  it  after  that  time,  the  acceptance 
is  binding  upon  him.  Moore  v.  Detroit,  etc.,  Wo7'Jcs,  14  Mich.  266  ; 
Eolmes  v.   Wilhite,  3  Neb.  147. 

Where  work  done  under  a  contract  has  been  accepted,  the  contractor 
is  entitled  to  tlie  contract-price,  less  the  cost  of  completing  his  unfin- 
ished contract.  Howard  v.  City  of  Oshkosh,  37  Wis.  242.  And  where 
certain  bookbinding,  commenced  under  contract  with  the  State,  was 
not  completed  until  after  the  contract  had  expired,  but  the  whole  work 
was  received  by  the  State  without  objection,  it  was  held  that  the  State 
was  liable  for  the  price  of  the  whole  work.  State  v.  Auditor,  61  Mo. 
319. 

§  5.  Dispensing  with,  or  waiver  of  performance.  A  question  of 
waiver  is  one  of  intention,  and  usually  depends  on  acts  or  declarations 
which  furnish  only  evidence  and  grounds  of  inference,  and  therefore 
is  a  question  for  the  jnry.  The  cases  are  very  rare  where  the  court, 
-as  a  matter  of  construction,  can  determine  whether  the  acts  or  declara- 
tions of  a  party  constitute  a  waiver.  Mtck  v.  Woodruff,  etc.,  Iron 
Worhs,  29  (Jonn.  82 ;  Hansen  v.  Kirtley,  11  Iowa  (3  With.),  565  ; 
Palmer  v.  Sawyer,  114  Mass.  1.  To  constitute  a  waiver  of  a  claim 
for  a  breach  of  warranty  or  contract,  the  acts  or  circumstances  relied 
on  to  constitute  a  waiver  must  have  been  performed  or  have  transpired 
after  the  party  against  whom  the  Avaiver  is  urged  knew  or  should  have 
known  the  facts  constituting  the  breach  of  a  warranty  or  contract. 
Dodge  v.  Minnesota,  etc.,  Roofing  Co.,  14  Minn.  49.  Knowingly  ac- 
quiescing in  a  deviation  from  a  contract  is  a  waiver  of  its  strict  per- 
formance. Pike  V.  NasTi,  3  Abb.  (IST.  Y.)  App.  Dec.  610.  And  see  ante, 
p.  354,  chapter  on  Non-Perforinance  ^  Garrison  \.  Dingman,  56111. 
150  ;  Waters  v.  Harvey,  3  Houst.  (Del.)  441.  If  a  party  to  a  contract 
accepts  and  uses  the  subject-matter  thereof  in  ignorance  of  a  deficiency 
of  performance,  he  will  not  be  held  to  have  waived  his  right  to  insist  on 
the  defect.  Veazie  v.  Bangor,  51  Me.  509.  And  mere  silence  on 
the  part  of  a  party  to  a  contract,  whose  obligation  depends  upon  the 
performance  of  a  condition  precedent,  by  the  other  party,  does  not 
amount  to  a  waiver  of  the  condition,  unless  where  such  silence  is  incon- 
sistent with  any  other  explanation.  Burlington,  etc.,  R.  R.  Co.  v. 
Boestler,  15  Iowa  (7  With.),  555.  But  acquiescence  in  acts  incon- 
sistent with  a  clause  of  forfeiture,  will  dispense  with  a  right  to  claim 
it.  Lauman  v.  Young,  31  Penn.  St.  306 ;  Swank  v.  Nichols 
AdrrCrs,  24  Ind.  199  ;   Jordan  v.  Rhodes,  24.  Ga.  478. 

Any  or  all  of  the  several  provisions  of  a  written  contract  may, 
before  breach,  be  waived  by  parol.     Ainericom,  Corrugated  Iron  Co.  v. 
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Eisner,  39  IT.  Y.  Supr.  Ct.  (7  J.  &  Sp.)  200  ;  Billingsley  v.  Stratton,  11 
Ind.  396.  And  one  party  to  a  contract  by  waiving  the  benefit  of  a  con- 
dition therein,  thereby  excuses  the  other  party  from  showing  a  com- 
pliance therewith.  Attix  v.  Pelan,  5  Clarke  (Iowa),  336  ;  Stover  v. 
Flarl',  30  N.  Y.  (3  Tiff.)  64.  And  if  before  the  time  of  performing  a 
contract  arrives  the  promisor  expressly  renounces  the  contract,  the 
promisee  may  treat  this  as  a  breach  of  the  contract,  and  at  once  main- 
tain an  action  in  respect  thereof.  Crahtree  v.  Messer smith,  19  Iowa, 
179.  See  Ahels  v.  Glomr,  15  La.  Ann.  247.  The  refusal  of  an  employer 
to  permit  his  contractor  to  finish  the  work  waives  the  performance. 
Park  V.  Kitchen,  1  Mo.  App.  357;  Wheatly  v.  Covington,  11  Bush 
(Ky.),  18.  And  see  ante,  p.  354,  chapter  on  NonrPerforrnamce. 
And  when  it  is  shown  that  the  plaintiff,  in  an  action  on  a 
contract,  did  any  thing  to  prevent  the  defendant  from  fulfilling  it 
according  to  its  terms,  such  interference  on  his  part  will  excuse  the 
defendant,  so  far  as  the  time  of  performance  was  postponed  by  such 
act.  Ketchum  v.  Zeilsdorff,  26  Wis.  514.  A  temporary  waiver  con- 
tinues until  clearly  recalled  by  a  distinct  demand  of  strict  performance. 
Boutwell  V.  aXeefe,  32  Barb.   (X.  Y.)  434. 

Payment  for  work  done  is  not,  of  itself,  and  without  regard  to  the 
circumstances  under  which  it  was  made,  conclusive  evidence  of  a 
waiver  of  claims  for  defects  in  the  work.  Moulton  v.  McOwen^  103 
Mass.  587.  So  where  the  building  of  a  house  is  to  be  paid  for  in 
several  installments,  on  the  production  of  the  architect's  certificates, 
payment  on  some  of  the  installments,  without  such  production,  does 
not  operate  as  a  waiver  of  the  architect's  final  certificate  upon  the  com- 
pletion of  the  work.  Barton  v.  Hermann,  11  Abb.  (N.  Y.)  Pr.  (N. 
S.)  378.  But  where  a  party  refuses  to  perform  a  contract,  because  it  is 
unprofitable,  and  the  other  party  offers  to  pay  him  inore  if  he  will  go 
on  with  the  work,  and  he,  in  consideration  thereof,  then  completes  it, 
the  new  agreement  is  binding,  and  may  waive  I'ights  of  action  grow- 
ing out  of  the  former.     Qoyner  v.  Lynde,  10  Ind.  282. 

A  defendant  who  would  avail  himself  of  a  waiver  as  a  defense  must 
show  that  he  has  complied  Avith  its  conditions.  Hill  v.  Smith,  32 
Yt.  (3  Shaw)  433. 

§  6.  Partial  performance.  Part  performance  and  readiness  to 
perform  in  full  do  not  give  a  party  the  same  rights  as  full  perform- 
ance. United  States  Y.  Clarke,  1  Hemp.  315.  And  it  is  not  a  rule 
of  law  that,  when  one  party  to  a  contract  is  prevented  from  perform- 
ance by  the  act  of  the  other  p''"^y,  such  party  can  be  fairly  held  to 
compensate  in  damages,  under  :11  circumstances,  to  the  extent  of  the 
price  agreed  to  be  paid  on  full  performance.     The  true  rule  seems  to 
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be,  that,  when  the  contract  has  been  partly  performed,  the  just  claim 
of  the  party  enployed  to  do  the  labor  or  service  are  satisfied  when  he 
is  recompensed  for  the  part  performed  and  indemnified  for  his  loss  in 
respect  to  the  part  unexecuted.  Friedlander  v.  Pugh,  43  Miss.  Ill ; 
5  Am.  Eep.  478 ;  Bietry  v.  New  Orleans,  22  La.  Ann.  149 ;  Bush  v. 
Jones,  2  Tenn.  Ch.  190 ;  Wolf  v.  Gerr,  43  Iowa,  339 ;  Lee's  Case,  4  Ct. 
of  CI.  156  ;  Phillip  V.  Gallant,  62  N.  Y.  (IT  Sick.)  256,  264.  The 
maxim  in  chancery  that  he  who  seeks  equity  must  do  equity,  when 
applied  to  a  case  of  partial  non-performance  of  an  agreement, 
includes  the  rule  at  law  which,  in  actions  for  damages  upon  contracts, 
discriminates  between  a  whole  or  only  a  partial  failure  of  performance  ; 
the  breach  being  a  bar  when  it  goes  to  the  whole,  but  no  bar  to  a 
partial  failure.  In  which  case  the  party  injured  is  entitled  by  a 
cross  action  to  compensation.  Oxford  v.  Provand,  L.  R.,  2  F.  C. 
135 ;  5  Moore's  P.  C.  C.  (N.  S.)  150. 

Where  time  is  made  the  essence  of  the  contract,  and  it  is  stipulated 
that  the  party  who  fails  in  performance  shall  lose  his  interest  therein, 
such  failure  does  not  render  the  contract  null  and  void.  A  subse- 
quent part  performance  by  the  party  not  delinquent  is  a  waiver  of 
the  breach.  Auduhon  County  v.  Amei'ican  Emigrant  Co.,  40  Iowa, 
460. 

A  partial  performance  may  be  a  defense,  iwo  tanto,  or  it  may  sustain 
an  action  pro  tanto  /  but  this  can  only  be  in  cases  where  the  duty  to  be 
done  consists  of  parts  which  are  distinct  and  severable  in  their  own 
nature,  and  are  not  bound  together  by  expressions  giving  entirety  to 
the  contract.  It  is  not  enough  that  the  duty  to  be  done  is  in  itself 
severable,  if  the  contract  contemplates  it  is  only  as  a  whole.  See  Fars. 
on  Cont.  171  and  cases  cited. 

Where  a  contract  is  entire  and  one  party  is  willing  to  complete  the 
performance  and  is  not  in  default,  no  promise  can  be  implied  on  his 
part  to  compensate  the  other  party  for  a  part  performance,  although 
the  contract  itself  is  void  by  the  statute  of  frauds.  Galvin  v.  Pren- 
tice, 45  N.  Y.  (6  Hand)  162 ;  6  Am.  Rep.  58. 

§  7.  Tender  of  performance.  See  ante,  Yol.  1,  p.  694 ;  Yol.  3,  pp. 
303,  517 ;  Yol.  4,  pp.  145,  544 ;  Yol.  5,  pp.  582,  584,  805,  806. 

Where  the  two  parties  to  a  contract  are  required  by  it  to  do  concur- 
rent acts,  those  on  one  side  being  the  consideration  for  those  on  the 
other,  it  is  not  necessary  that  one  of  the  parties,  in  order  to  secure  & 
right  of  action  against  the  other,  should  make  a  formal  and  express 
tender  of  performance  on  his  part,  if  he  show  that  he  made  no  default 
himself,  that  he  was  ready  and  willing  to  perform  his  part  of  the  con- 
tract, that  this  was  well  understood  by  the  other  party,  and   that  th© 
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latter,  notwithstanding,  refused  to  perform  on  his  side.  Cohl)  v.  Holly 
33  Vt.  (4  Shaw)  233;  Skinner  v.  Tinker,  34  Barb.  (N.  Y.)  333.  But 
where  the  provisions  of  a  contract  are  mutual  and  dependent,  and  to  be 
simultaneously  performed,  and  both  parties  are  equally  in  default  as  to 
time,  neither  can  hold  himself  discharged  from  the  obligation  of  a  com- 
plete performance  until  he  has  tendered  performance  on  his  part  and 
demanded  it  on  the  other.     Orahtree  v.  Levings,  53  111.  526. 

In  the  performance  of  a  contract  there  is  a  distinction  between  a 
readiness  and  a  willingness  to  pay  the  contract-price,  which  latter  may 
be  tested  by  the  production  of  money  or  an  offer  to  pay ;  but  neither 
a  tender  nor  an  offer  to  pay  can  be  required  as  the  legal  measure  of 
proof  of  readiness,  where  the  article  contracted  for  is  by  the  terms  of 
the  contract  deliverable  in  lots,  uncertain  as  to  time  and  quantity,  and 
where  quaUty  and  measurement  are  prerequisite  to  payment.  In  such 
case  readiness  to  pay  depends  upon  the  intention  of  the  party  as  mani- 
fested by  his  conduct  and  declarations.  North  Ameriean  Oil  Co.  v. 
Forsyth,  48  Penn.  St.  291.  ISTotice  by  the  purchaser  that  he  is  ready 
to  take  and  pay  for  the  goods  bargained  for  at  the  place  of  delivery 
appointed  is  a  sufficient  tender  of  performance.  Sears  v.  Conover,  34 
Barb.  (N.  Y.)  330. 

Upon  a  contract  for  the  delivery  of  certain  articles,  a  tender  of  such 
articles  is  necessary  to  put  the  vendee  in  default,  and  they  are  at  the 
risk  of  the  vendor  until  so  tendered.  Blackman  v.  Hoey,  18  La.  Ann. 
23.  But  a  tender  does  not  operate  as  an  absolute  discharge  from  lia- 
bility on  the  contract.  A  tender  of  specific  articles,  or  goods,  only  exon- 
erates the  party  from  responsibility  for  their  safe-keeping.  As  long 
as  he  continues  in  possession  of  the  goods,  he  will  be  bound  to  deliver 
them  on  demand.  Fish  v.  Holden,  17  Texas,  408.  When  the  debtor 
upon  a  contract  expressed  to  be  payable  in  a  particular  kind  of  property 
or  currency,  makes  a  tender  of  the  specified  paper,  he  makes  it  the 
property  of  the  creditor.  If  the  creditor  refuses  to  accept,  and  the 
debtor  retains  possession,  the  latter  becomes  a  bailee  of  the  former.  He 
cannot  use  the  property  to  its  depreciation,  except  to  discharge  neces- 
sary expenses  for  its  protection.  He  cannot  collect  and  use  for  himself, 
interest  accruing  upon  it  if  a  currency  or  money  security,  Fannin  v. 
Thomason,  50  Ga.  614. 

§  8.  What  is  a  discharge  from.  Wliere  a  contract  is  entire,  the 
first  breach  is  a  breach  of  the  whole,  and  discharges  the  other  party 
from  the  performance  of  any  conditions  on  his  part  and  gives  him  a 
complete  right  of  action.  Haskell  v.  McHenry,  4  Cal.  411 ;  Cullum 
V.  Wagstaff,  48  Penn.  St.  300.  And  to  enable  a  party  to  a  contract 
to  sue  for  a  breach,  before  the  arrival  of  the  time  designated  for  per- 
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formance,  on  the  ground  tliat  the  defendant  has  refused'  to  perform,  it 
must  appear,  unless  the  refusal  has  been  acted  on,  that  such  refusal  was 
positive,  and  was  persisted  in  down  to  the  time  set  for  performance, 
or  that  defendant  has  rendered  himself  unable  to  perform  the  contract 
on  his  part.     Gray  v.  Oreen,  9  Hun  (N.  Y.)^  334:'. 

A  debt  which  is  due  can  be  discharged  only  by  a  release  under  seal, 
or  by  an  accord  and  satisfaction.      Young  \.  Power,  41  Miss.  197. 

If  parties,  by  clear  and  explicit  terms,  provide  that  time  shall  be  of 
the  essence  of  their  contract,  nothing  but  the  act  of  God  will  excuse  a 
failure  to  perform.     Miller  v.  Phillij^s,  31  Penn.  St.  218. 

A  contract  to  employ  one  as  clerk  and  agent  is  dissolved  by  the  death 
of  either  party ;  and  when  the  principal  dies,  no  action  lies  against  his 
administrator  for  refusing  to  continue  the  employment  of  the  agent. 
Yerrington  v.  Greene,  7  R.  I.  589. 

The  promise  to  do  certain  things  may  be  accepted  in  discharge  of  an 
agreement,  and  then  the  failure  to  perform  does  not  affect  the  discharge. 
Acker  V.  Bender,  33  Ala.  230. 

A  contractor  sought  to  recover  the  price  of  certain  iron  work,  man- 
ufactured for  a  building  which  he  was  to  put  up,  and  he  paid  for  upon 
the  estimate  of  an  architect ;  the  building  having  been  destroyed  by 
fire  before  the  same  could  be  put  up,  and  the  plaintiff  being  in  no  de- 
fault, it  was  held  that  the  case  contemplated  for  the  architect's  certifi- 
cate never  arose,  and  that  a  recovery  could  be  had  without  it,  accord- 
ing to  the  contract-price  for  the  iron  work  manufacturrd.  Rawson  v. 
Clirh,  70  111.  656.  See  Nillo  v.  Binsse,  1  Keyes,  476 ;  3  Abb.  Ct„ 
App;  375.  But  one  who  has  agreed  to  build  a  house  upon  the  land 
of  another,  and  has  substantially  performed  his  contract,  but  has  not 
completely  finished  the  house  nor  delivered  it,  when  it  is  destroyed  by 
fire,  is  liable  to  an  action  for  money  advanced  upon  the  contract  and 
damages  for  its  non-performance.  Torrvpkins  v.  Bxidley,  25  N,  Y. 
(Ill  Smith)  272. 

§  9.  Excusing  non-perforniance.  One  of  the  parties  to  a  contract 
cannot  complain  of  a  failure  to  perform  on  the  part  of  the  other,  if  his 
own  laches  or  refusal  to  perform  has  contributed  to  defeat  the  object 
of  the  contract.  Smith  v.  Cedar  Rapids,  etc.,  R.  R.  Co.,  43  Iowa, 
239 ;  Taylor  v.  Renn,  79  111.  181  ;  Coulter  v.  Board  of  Education, 
63  N.  Y.  (18  Sick.)  365 ;  Biofkln  v.  Balrd,  73  No:  Car.  283  ; 
Europemi,  etc.,  Co.  v.  Royal  Mail  Co.,  10  C.  B.  (K  S.)  860.  But  a 
contractor  is  not  excused  for  non -performance  on  the  ground  of  inter- 
ference by  a  third  person  not  a  party  to  the  contract.  Bowery  Nat. 
Bank  Y.  Mayor,  etc.,  63  N.  Y.  (18  Sick.)  336. 

If  one  bound  to  perform  a  future  act,  before  the  time  for  doing  it, 
Vol.  YIL— 55 
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declares  his  intention  not  to  do  it,  this,  of  itself,  is  no  breach  of  his 
contract ;  but  if  this  declaration  be  not  M^ithdrawn  when  the  time  arrives 
for  the  act  to  be  done,  this  constitutes  a  sufficient  excuse  for  the  default 
of  the  other  party.  MoPherson  v,  V^aVkei\  40  111.  371.  If  one  of  the 
parties  to  a  contract  attempts  to  vary  or  change  its  terms,  the  other  is 
thereby  released ;  and  an  unintentional  j^art  performance,  which  is 
withdrawn  as  soon  as  discovered,  wiU  not  imply  an  assent  to  the  change. 
Turner  v.  Baker,  30  Ark.   188. 

In  contracts  in  which  the  performance  depends  on  the  continued  exist- 
ence of  a  given  person  or  thing,  a  condition  is  implied  that  the  impos- 
sibility of  performance  arising  from  the  perishing  of  the  person  or 
thing  shall  excuse  the  performance.  Taylor  v.  Caldwell,  3  B.  &  S. 
826 ;  Walker  v.  Tucker,  70  111.  527.  And  on  a  contract  for  personal 
services,  sickness  is  sufficient  to  excuse  delay,  or  even  non-performance. 
Green  v.  Gilbert,  21  Wis.  395.  But  where  certain  parties  agreed  to 
furnish  one  with  lumber  as  fast  as  he  should  need  it  to  build  a  certain 
house,  and  they  were  dependent  for  their  Imnber,  on  certain  mills,  a 
fact  which  the  one  to  whom  the  lumber  was  to  be  furnished  knew, 
they  will  not  be  excused  from  their  contract  on  account  of  the  giving 
out  of  the  mills.  Eddy  v,  Clement,  38  Yt.  486.  And  the  temporary 
incapacity  from  gross  intoxication  of  a  judge  does  not  excuse  a  plain- 
tiff from  performance  of  an  agreement  to  bring  a  case  to  trial  before 
that  judge.  Cohh  v.  Harmon,  23  N.  Y.  (9  Smith)  148.  And  see 
ante,  p.  354,  chapter  on  Non-Performance  of  Condition  Precedent, 
where  the  subject  is  more  fully  discussed. 

§  10.  Conditions  to  demanding.  Where  a  subscription  is  made 
upon  several  distinct  and  separate  conditions,  these  conditions  must  all 
be  performed  before  the  subscription  can  be  collected.  Porter  v. 
Raymond,  53  K.  H.  519. 

§  11.  Agreements  to  arbitrate.  Where  the  parties  to  a  building 
contract  agree  upon  an  architect,  and  stipulate  and  agree  to  rely  upon 
his  judgment,  skill,  and  decision  as  to  the  character,  amount  and  value 
of  the  work  to  be  done,  they  must  abide  by  his  judgment  and  decision, 
or  impeach  it  upon  the  ground  of  fraud,  mistake,  undue  influence  or 
some  other  good  cause.  Board  of  Education  v.  Shaw,  15  Kans.  33  ; 
Mercer  v.  Harris,  4  Neb.  77.     See  ante,  p.  425,  §  3. 

Where  parties  enter  into  a  contract  whereljy  one  of  them  is  to  fill 
up  a  certain  place  with  gravel,  the  amount  of  filling  in  to  be  measured 
by  the  city  engineer,  and  his  measurement  to  be  final  and  con- 
clusive, the  measurement  of  the  work,  by  his  assistant,  revised  by 
himself,  is  such  a  performance  of  his  duties  as  the  contract  intends. 
Palmer  v.  Clark,  106  Mass.  373.. 
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§  12.  Performance  impossible.  Full  performance  is  excused  where 
it  is  rendered  impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
other  party  to  the  contract.  Jennings  v.  Lyoiis,  39  Wis.  553  ;  20  Am. 
Kep.  27;  Ilargrave  v.  Convoy^  14  N.  J.  Eq.  281 ;  Bunn  v.  Prather,  21 
111.  21 Y;  ScJwol  District  No.  1  v.  Dauchey,  25  Conn.  530.  But  the 
non-performance  of  a  contract  is  not  excused  by  the  act  of  God,  where 
it  may  be  substantially  carried  into  effect,  although  the  act  of  God 
makes  a  literal  and  precise  performance  of  it  impossible.  Williams 
V.  Vanderbilt,  28  K.  Y.  (1  Tiff.)  217.  And  when  an  obligor,  from 
inevitable  accident  or  irresistible  force,  cannot  perform  one  of  two 
things,  either  of  which  at  the  time  of  his  engagement  he  had  the 
option  to  do,  he  is  not  relieved  from  the  obligation  to  perform  the 
.other.  Jacquinet  v.  Boutron^  19  La.  Ann.  30.  But  a  party  in 
default  may  be  relieved  in  equity,  upon  showing  sufficient  excuse  for 
non-performance  in  consequence  of  civil  war  until  after  the  time  for 
performance  had  elapsed.  Atkins  v.  Rlson,  25  Ark.  138.  But  when 
the  performance  of  a  contract  became  impossible,  and  the  cause  of  this 
impossibility  was  a  contingency  which  a  man  of  reasonable  prudence 
should  have  seen  and  guarded  against,  the  non-performance  will  not 
be  excused.  Bryan  v.  Sjjurgin,  5  Sneed  (Tenn.),  681.  And  where 
one  undertakes  to  do  certain  work,  for  which  his  employer  through  a 
third  person  furnishes  the  materials,  upon  the  quality  of  which  the 
workman  is  to  decide,  he  cannot  excuse  himself  for  non-performance 
on  the  ground  of  the  unsuitableness  of  the  materials  furnished,  without 
showing  that  he  gave  the  employer  seasonable  notice  of  the  defect. 
Moore  V.  Lea,  32  Ala.  375. 

If  at  the  place  where  a  special  contract  for  labor  is  to  be  performed, 
there  prevail  during  the  continuance  of  the  contract  a  fatal  and  con- 
tagious disease,  so  that  a  man  of  ordinaiy  care  and  prudence  would 
not  deem  it  safe  to  remain  there,  it  is  sufficient  cause  for  the  non-ful- 
fillment of  the  contract,  and  the  plaintiff  can  recover  on  a  quantum 
Tneruit  for  what  service  he  actually  performed.  Lakeman  v.  Pollard^ 
43  Me.  463. 
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CHAPTER  LIV. 

PEIVILEGED  COMMUNICATION. 
ARTICLE  I. 

GENERAL  KULES. 

Section  1.  Definition  and  nature.  It  is  a  good  defense  in  an  ao 
tion  for  libel  that  the  alleged  libel  was  in  the  nature  of  a  privileged 
communication,  and  although  perhaps  not  true,  was  believed  to  be  so 
by  the  publishers  who  acted  without  malicious  intent.  Holt  v.  Par- 
sons^ 23  Texas,  9.  The  meaning  in  law  of  a  privileged  communication 
is,  a  communication  made  on  such  an  occasion  as  rebuts  the  jpi'im,a 
facie  inference  of  malice  arising  from  the  publication  of  matter  preju- 
dicial to  the  character  of  the  plaintiff,  and  throws  upon  him  the 
onus  of  proving  malice  in  fact,  but  not  of  proving  it  by  extrin- 
sic evidence  only ;  he  has  still  a  right  to  require  that  the 
alleged  libel  itself  shall  be  submitted  to  the  jury,  that  they  may 
judge  whether  there  is  any  evidence  of  malice  on  the  face  of 
it.  Wright  V.  WoodgaU,  2  C.  M.  &  E.  -573  ;  1  Tyr.  &  G.  12 ;  1  Gale, 
329 ;  Saunders  v.  Baxter,  6  Heisk.  (Tenn, )  369  ;  ante,  Yol.  4,  p.  304- ; 
Holt  V.  Parsons,  23  Texas,  9.  Privileged  communications  compre- 
hend all  statements  made  hona  fide  in  performance  of  a  duty,  or  with 
a  fair  and  reasonable  purpose  of  protecting  the  interests  of  the  person 
making  them,  and  the  onus  of  proving  malice  lies  on  the  plaintiff. 
Somerville  v.  Hawkins,  10  C.  B.  583 ;  15  Jur.  450.  And  see  ante, 
Yol.  4,  p.  305.  When,  in  an  action  for  libel,  the  defendant  insists 
that  the  publication  is  privileged,  it  is  for  the  judge  to  rule  whether 
the  occasion  creates  the  privilege.  If  the  occasion  creates  such  privi- 
lege, but  there  is  evidence  of  express  malice,  either  from  extrinsic  cir- 
cumstances or  from  the  language  of  the  libel  itself,  the  question  of  ex- 
press malice  should  be  left  to  the  jury.  Coolie  v.  Wildes,  5  El.  &  Bl. 
329 ;  3  C.  L.  E.  1090 ;  1  Jur.  (N.  S.)  610.  The  principle  on  which 
privileged  communications  rest,  which,  of  themselves,  would  other- 
wise be  libelous,  imports  confidence  and  secrecy  between  individuals, 
and  is  inconsistent  with  the  idea  of  a  communication  made  by  a  society 
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or  congregation  of  persons,  or  by  a  private  company  or  a  corporate 
body.     Beardsley  v.  Tappan,  5  Blatchf.  (C.  C.)  497. 

Privileged  communications  are  of  four  kinds,  to  wit :  1.  "Where  the 
publisher  of  the  alleged  slander  acted  in  good  faith  in  the  discharge  of 
a  public  or  private  duty,  legal  or  moral,  or  in  the  prosecution  of  his 
own  rights  or  interests ;  2.  Any  thing  said  or  written  by  a  master  con- 
cerning the  character  of  a  servant  who  has  been  in  his  employment ;  3. 
"Words  used  in  the  course  of  a  legal  or  judicial  proceeding ;  and  4.  Pub- 
lications duly  made  in  the  ordinary  mode  of  parliamentary  proceedings. 
White  V.  NicJwUs,  3  How.  (U.  S.)  266.  The  law  recognizes  two  classes  of 
cases  in  which  the  occasion  either  supplies  an  absolute  defense,  or  a  de- 
fense subject  to  the  condition  that  the  party  acted  hona  fide  without 
malice.  The  distinction  turns  entirely  on  the  question  of  malice.  The 
communications  last  mentioned  lose  their  privilege  on  proof  of  ex- 
press malice.  The  foi-mer  depend  in  no  respect  for  their  protection 
upon  the  l)ona  fides  of  the  defendant.  The  occasion  is  an  absolute 
privilege,  and  the  only  questions  are  whether  the  occasion  existed, 
and  whether  the  matter  complained  of  was  pertinent  to  the  occasion. 
Heard  on  Libel  and  S.,  §  89.  And  see  ante,  Vol.  4,  p.  305,  and  cases 
there  cited. 

§  2.  What  are  privileged.  The  cases  in  which  communications  are 
privileged  are  very  fully  stated  in  Art.  3  of  the  chapter  on  Libel,  ante^ 
Vol.  4,  p.  304  et  seq.,  and  in  Art.  3  of  the  chapter  on  Slcmder,  ante, 
Yol.  5,  p.  754  et  seq.  From  an  examination  of  those  volumes  it  will 
be  seen  that  as  to  communications  which  are  absolutely  privileged, 
it  may  be  stated  as  the  result  of  the  authorities  that  no  person  is 
liable,  either  civilly  or  criminally,  in  respect  of  any  thing  published  by 
him  as  a  member  of  a  legislative  body,  in  the  course  of  his  legislative 
duty,  nor  in  respect  of  any  tiling  published  by  him  in  the  course  of 
his  duty  in  any  judicial  proceeding.  This  privilege  extends  not  only 
to  parties,  counsel,  witnesses,  jurors,  and  judges  in  a  judicial  pro- 
ceeding, but  also  to  proceedings  in  legislative  bodies,  and  to  all  who 
in  the  discharge  of  public  duty  or  the  honest  pursuit  of  private  right, 
are  compelled  to  take  part  in  the  administration  of  justice  or  in  leg- 
islation. A  fair  report  of  any  judicial  proceeding  or  inqiury  is  also 
privileged.     And  see  Heard  on  Libel  and  S.,  §§  90,  103,  110. 

As  to  communications  which  are  conditionally  privileged,  there  is 
involved  a  question  of  good  faith  or  motive  which  can  only  be  settled 
by  the  jury.  The  court  cannot  rule  that  such  a  communication  is  privi- 
leged, without  assuming  the  conditions  on  which  it  is  held  to  be 
privileged,  namely :  that  it  was  made  in  good  faith,  for  a  justifiable 
purpose,  and  with  a  belief,    founded    on   reasonable   grounds,  of  its 
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truth.  And  see  Palmer  v.  Concord,  48  N.  II.  217.  And  where  the 
defense  is  that  the  communication  was  j^rivileged,  it  must  appear 
that  the  circumstances  were  such  as  to  call  for  it  and  forbid  any 
inference  of  malice.     Elam.  v.  Badger,  23  111.  498. 

No  action  lies  against  an  attornej-at-law,  for  words  spoken  before  a 
jurj,  without  proof  of  actual  malice.  Lester  v.  TJiurmond,  51  Ga. 
118;  Mackay  v.  Ford,  5  Hurl.  &  Nor.  792 ;  Hodgson  v.  Scarlett,  1  B. 
&  A.  232.  Bat  the  subsequent  publication  of  such  slanderous  matter 
is  not  justifiable  unless  it  is  shown  that  it  was  published  for  the  pur- 
pose of  giving  the  public  information  which  it  was  fit  and  proper  for 
them  to  receive,  and  that  it  was  warranted  by  the  evidence.  Flint  v. 
Pike,  5  D.  &  E.  528 ;  4  B.  &  C.  473. 

An  action  will  not  lie  against  a  witness  who  in  the  due  course  of  a 
judicial  proceeding  has  uttered  false  and  defamatory  statements  concern- 
ing the  plaintifi",  even  although  he  did  so  maliciously,  and  without  rea- 
sonable and  probable  cause,  and  the  plaintiff  has  suffered  damage  in 
consequence.  Bevis  v.  Smith,  36  Eng.  Law  &  Eq.  268  ;  18  C.  B.  126. 
Or  although  the  statement  was  irrelevant,  and  was  expunged  from  the 
affidavit  as  being  prolix,  impertinent  and  scandalous,  by  an  order  of  the 
court.  Kennedy  v.  Hilliard,  10  Ir.  C.  L.  R.  195.  And  the  party 
scandalized  was  not  a  party  to  the  cause.  Henderson  v.  Broomhead, 
4  H.  &  N.  569 ;  28  L.  J.  Exch.  360.  And  the  testimony  of  a  witness, 
given  on  a  trial,  in  which  he  acknowledged  the  uttering  of  several  words 
alleged  to  be  slanderous,  cannot  be  proved  as  an  admission  in  a  subse- 
quent action  for  slander  brought  against  him.  Osborn  v.  Forshee,  22 
Mich.  209.     See  Yol.  1,  p.  150;  Yol.  2,  p.  117. 

At  a  town  meeting  having  under  consideration  an  application  from 
the  assessors  of  the  town  for  re-imbursement  for  expenses  incurred  in 
defending  a  suit  alleged  to  have  been  brought  against  them  for  mak- 
ing false  answers  under  oath,  a  statement  of  a  voter  and  a  tax  payer  that 
they  had  therein  perjured  themselves  is  privileged,  if  made  without 
malice  and  believing  it  to  be  true.  Smith  v.  Higgins,  82  Mass.  (16 
Gray)  251. 

Proceedings  upon  a  petition  to  the  governor  for  the  removal  of  a 
sheriff  from  office  are  quasi  judicial,  and  statements  made  in  such  peti- 
tion, if  pertinent,  are  absolutely  privileged,  and  no  action  for  libel 
founded  upon  them  can  be  maintained.  Larhin  v.  Noonan,  19  Wis. 
82. 

No  action  will  lie  against  a  witness  for  what  he  says  or  writes  when 
giving  public  evidence  before  a  court  of  justice.  The  rule  is  founded 
on  principles  of  public  policy.  And  the  same  principle  applies  where 
a  military  man  is  bound  to  appear  and  give  evidence  before  a  military 
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court  of  inquiry.     Dav)kins  v.  Rokehy^  L.  K.,  Y  II.  L.  744 ;  14  Eng. 
127,  affirming  L.  R.,  8  Q.  B.  255 ;  5  Eng.  R.  212. 

The  rule,  tliat  the  publication  of  a  fair  and  correct  report  of  pro- 
ceedings taking  place  in  a  public  court  of  justice  is  privileged,  extends 
to  proceedings  taking  place  publicly  before  a  magistrate  on  the  prelim- 
inary investigation  of  a  criminal  charge,  terminating  in  the  discharge 
by  the  magistrate  of  the  party  charged.  Lewis  v.  Levy,  1  Ellis,  B,  & 
E.  537.  And  the  conduct  of  persons  at  a  public  meeting  held  for  the 
purpose  of  promoting  the  election  of  a  candidate  for  a  seat  in  parlia- 
ment may  be  made  the  subject  of  fair  and  hona  fide  discussion,  by  a 
writer  in  a  public  newspaper,  and  unfavorable  comments  made  upon 
such  conduct  in  the  course  of  such  discussion  are  privileged.  Davis 
V.  Duncan,  L.  R.,  9  C.  P.  396  ;  22  W.  R.  575 ;  43  L.  J.  C.  P.  185 ;  30 
L.  T.  (N.  S.)  464. 

§  3.  What  are  not  such.  See  ante,  Yol.  4,  pp.  309-311 ;  ante,  Yol. 
5,  pp.  756-758. 

A  communication  from  one  member  of  a  church  to  another  as  to  the 
rumored  criminal  conduct  of  a  third  is  not  privileged.  York  v.  John- 
son, 116  Mass.  482.  And  see  G' Donaghue  v.  MoGovern,  23  Wend. 
26. 

A  statement  made  upon  the  authority  of  a  newspaper  and  not  pur- 
porting to  be  a  report  of  the  proceedings  of  a  court  is  not  privileged, 
and  the  responsibility  therefor  cannot  be  evaded  by  offer  of  proof  that 
tlio  libel  was  in  fact  matter  of  evidence.  Storey  v.  Wallace,  60  111.  51. 
And  a  newspaper  has  no  right  to  publish  the  contents  of  an  ex  parte 
affidavit  made  to  obtain  the  plaintiff's  arrest  on  a  criminal  process,  un- 
less the  charge  made  by  the  affidavit  be  true.  Cincinnati,  etc.,  Co.  v. 
Timherlake,  10  Ohio  (N.  S.),  548 ;  Stanley  v.  Wehh,  4  Sandf.  (N.  Y.) 
21.  Tlie  publication  in  a  newspaper,  of  an  attack  upon  a  person  not  a 
candidate  for  the  votes  of  the  people,  but  for  those  of  an  appointing 
])Ower,  is  not  privileged.  Llxint  v.  Bennett,  19  N.  Y.  (5  Smith)  173. 
And  the  publication  of  a  report  of  judicial  proceedings  is  not  privileged 
if  it  contain  intrinsic  evidence  that  it  was  not  published  with  good  mo- 
tives or  for  justifiable  ends.  Saunders  v.  Baxter,  6  Heisk.  (Tenn.) 
369.  A  slanderous  statement  made  by  a  physician  is  not  a  ])rivileged 
communication,  unless  it  be  made  in  good  faith  to  one  who  is  reason- 
ably entitled  to  receive  the  information  ;  and  when  made  to  others,  and 
the  statement  is  false,  he  is  not  relieved  from  liability  to  the  injured 
party,  merely  because,  on  an  examination  of  the  patient,  he  believed  it 
to  be  true.  Such  belief,  however,  may  be  considered  in  mitigation  of 
damages.  Alpin  v.  Morton,  21  Ohio  St.  536;  Derkins  y.  Mitchell) 
31  Barb.  461. 
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The  transmission  unnecessarily  by  a  post-office  telegram  of  libelous 
matter  which  would  have  been  privileged  if  sent  in  a  sealed  letter, 
avoids  the  privilege.  Williamson  v.  Freer,  L.  E...  9  C.  P.  393  ;  10 
Eng.  E.  225 ;  43  L.  J.  C.  P.  161 ;  22  W.  R.  878 ;  30  L.  T.  (N.  S.)  332. 

Evidence  that  a  charge  of  stealing  was  not  made  against  the  plain- 
tiff, until  after  she  left  the  defendant's  service,  and  that  he  promised  to 
say  nothing  about  it  if  she  would  resume  her  employment,  and  that 
on  a  subsequent  occasion  he  said  if  she  would  acknowledge  the  theft 
he  would  give  her  a  character,  is  evidence  to  warrant  a  jury  in  con- 
cluding that,  in  repeating  this  charge  where  asked  by  a  third  party 
for  a  character  of  the  plaintiff,  he  was  not  acting  honafide  in  the  per- 
formance of  a  duty.     Jackson  v.  Hopperton,  16  C.  B.  (N.  S.)  829. 

§  4.  When  interest  requires  it.  See  ante,  Yol.  4,  pp.  304-311 ; 
Vol.  5,  pp.  Y54-758. 

"Words  used  by  a  person  in  the  conduct  of  his  own  affairs,  where 
his  interest  is  concerned,  and  in  reference  to  his  interest,  are  privileged, 
and  an  action  of  slander  cannot  be  maintained  therefor  unless  the 
evidence  shows  that  they  were  not  spoken  in  good  faith,  with  a  belief 
in  their  truth,  and  that  the  defendant  was  chargeable  with  express 
malice,  aapp  v.  Devlin,  35  N.  Y.  Supr.  (3  J.  &  Sp.)  170 ;  Mc- 
Douyall  V.  Claridge,  1  Campb.  266.  A  written  communication 
between  private  persons  concerning  their  own  affairs  is  jprirna  facie 
privileged.  And  though  all  that  is  said  is  under  mistake,  yet  the 
words  are  not  for  that  reason  alone  actionable.  Hoivard  v  Thom/p- 
8on,  21  Wend.  319 ;  F.  W.  &  B.  R.  R.  v.  QuigUy,  21  How.  (U.  S.) 
202  ;  KlincTc  v.  Colhy,  46  N.  Y.  (1  Sick.)  427.  And  see  Harrison  v. 
Bush,  32  Eng.  Law  &  Eq.  173;  5  El.  &  Bl.  344;  Whiteley  v. 
Adams,  15  C.  B.  (N.  S.)  392 ;  Shipley  v.  Todhunter,  7  C.  &  P.  680. 
When,  however,  the  interest  is  confined  solely  to  the  party  receiving 
the  communication,  the  authorities  are  not  so  decided.  Lewis  v.  Chap- 
man, 16  N.  Y.  (2  Smith)  369.  But  it  is  well  settled  in  New  York,  at 
least,  that  a  communication  is  privileged  when  made  in  good  faith,  in 
answer  to  one  having  an  interest  in  the  information  songht ;  and  it  is 
also  privileged  if  volunteered  when  the  party  to  whom  the  communi- 
cation is  made  has  an  interest  in  it,  and  the  party  by  whom  it  is  made 
stands  in  such  relation  to  him  as  to  make  it  a  reasonable  duty,  or  at 
least  proper  that  he  should  give  the  information.  Sunderlin  v.  Brad- 
street,  46  N.  Y.  (1  Sick.)  188  ;  7  Am.  Rep.  322 ;  Washburn  v.  Cooke, 
3Denio,  110;  Lewis  v.  Chapman,  16  N.  Y.  (2  Smith)  369.  So, 
where  one  having  an  interest  in  knowing  the  credit  and  standing  of 
another  applies  to  a  mercantile  agency  to  obtain  the  desired  informa- 
tion, the  answer  to  such  application  will  be  a  privileged  communication. 
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Ormsby  v.  Douglass,  37  N.  Y.  (10  Tiff.)  477.  And  if  sudi  informa- 
tion  is  recorded  in  a  book  to  wliich  only  the  parties  therein  interested 
have  access,  the  publication  so  made  will  be  privileged ;  but  otherwise, 
if  other  parties  had  access  to  the  book,  although  sucli  parties  stood  in 
the  relation  of  clerks.     Beardsley  v.  Tappen,  5  Blatchf.  C.  C.  497. 

§  5.  Duty  to  public  or  individuals.  The  fair  and  honest  discus- 
sion of,  or  comments  upon,  a  matter  of  public  interest  is,  in  point  of 
law,  privileged,  and  is  not  the  subject  of  an  action  unless  the  plaintiff 
can  establish  malice.  Henwood  v.  Harrison,  L.  R.,  7  C.  P.  606;  3 
Eng.  R.  398  ;  41  L.  J.  C.  P.  206 ;  26  L.  T.  (N.  S.)  ^38.  But  a 
defamatory  publication  in  a  public  journal  cannot  be  said  to  be  privi- 
leged simply  because  it  relates  to  a  subject  of  public  interest,  and  was 
published  in  good  faith,  without  malice  and  from  laudable  motives. 
No  adjudicated  case  has  ever  gone  so  far.  But  while  such  publications 
cannot  be  deemed  privileged,  so  as  to  require  proof  of  express  malice, 
the  publisher,  in  order  to  rebut  the  presumption  of  malice,  should  be 
allowed  the  fullest  opportunity  to  sihow  the  circumstances  under  which 
the  publication  was  made,  the  sources  of  his  information,  and  the  mo- 
tives which  induced  the  publication.  The  public  interest  and  a  due 
regard  to  freedom  demands  that  its  conductors  should  not  bo  mulcted 
in  punitive  damages  on  subjects  of  public  interest,  made  from  laud- 
able motives,  after  due  inquiry  as  to  the  truth  of  the  facts  stated,  and 
in  the  honest  belief  that  they  were  true.  On  the  other  hand,  if  the 
rule  were  further  relaxed,  so  that  such  publications  in  res][>ect  to  pri- 
vate persons  would  be  deemed  privileged,  thereby  shifting  the  burden 
of  proof  from  the  defendant  to  the  plaintiff,  in  respect  to  malice,  there 
w^ould  be  little  security  for  private  character.  It  is  easier  for  the  pub- 
lisher to  show  the  circumstances  under  which  the  publication  wa3 
made,  the  sources  of  his  information,  and  the  motives  for  the  publica- 
tion, and  thus  to  rebut  the  presumption  of  malice.  But  if  the  burden 
of  proof  were  on  the  plaintiff,  it  would  often,  and  perhaps  generally, 
be  very  difficult,  if  not  impossible,  to  prove  express  malice.  The  rule 
which  allows  to  the  publisher  the  fullest  opportunity  to  rebut  the  pre- 
sumption of  malice  secures  to  him  all  the  protection  which  is  consist- 
ent with  a  due  regard  to  the  safety  of  private  character.  Wilson  v. 
Fitch,  41  Cal.  363.  And  see  ante,  Yol.  4,  p.  304  et  seq.; 
CampheU  v.  Spottiswoode,  3  B.  &  S.  769  ;  3  F.  &  F.  421 ;  Ryan  v. 
Wood,  4  id.  735  ;  Cox  v.  Feeny,  id.  13 ;  Iledley  v.  Barlow,  id. 
224. 

§  6.  Defense  of  self  or  interest.     When  a  communication  is  fairly 
made  by  one  person   to  another,  in  tiie  discharge  of  some  public  or 
private  duty,  whether  legal,  moral  or  social,  or  in  the  conduct  of  his 
Yol.  YII.—  56 
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own  affairs  in  matters  where  his  interests  are  concerned,  the  occasion 
prevents  the  inference  of  malice,  which  the  law  draws  from  unauthor- 
ized communications,  and  affords  a  qualified  defense,  depending  upon 
the  absence  of  actual  malice.  If  fairly  warranted  by  any  reasonable 
occasion  or  exigency,  and  honestly  made,  such  communications  are 
protected  for  the  common  convenience  and  welfare  of  society,  and  the 
law  has  not  restricted  the  right  to  make  them  within  any  narrow  limits. 
Toogood  V.  Spyring,  1  C.  M.  &  R.  19-4  ;  Soinerville  v.  Hawkins,  10 
C.  B.  583  ;  Moore  v.  Butler,  48  N.  H.  161  ;  Van  Wi/ckv.  Asjnnwall, 
IT  N.  y.  (3  Smith)  190.  And  see  ante,  p.  440,  §  4,  and  Yol.  4,  pp. 
304—311 ;  Yol.  5,  pp.  754-758  ;  Laughton  v.  Bishoj)  of  Lodor  and  Man, 
L.  R.,  4  P.  C.  495.  But  to  create  a  privileged  occasion  there  must 
be,  not  only  an  interest  in  making  a  communication,  but  also  a  legiti- 
mate interest  in  the  matter  communicated.  Simmonds  v.  Dunne,  5  Ir. 
L.  C.  L.  358.  If  the  occasion  is  privileged  and  the  objection  is, 
that  the  publication  goes  too  far,  and  contains  matter  exceeding 
the  privilege,  the  question  whether  it  does  so  or  not  is  not  a  question 
for  the  court  to  decide  on  demurrer,  but  one  for  the  consideration  of 
the  jury,  on  the  plea  of  privilege.  O^Bonaghue  v.  Hussey,  5  Ir.  R. 
C.  L.  124 ;  CooTce  v.  Wildes,  5  El.  &  Bl.  329  ;  1  Jur.  (N.  S.)  610 ;  24 
L.  J.  Q.  B.  367  ;  3  C.  L.  R.  1090.  Words  spoken  by  the  defendant  in 
an  action  of  tort  for  slander,  which  relate  to  a  subject-matter  in  which 
he  is  immediately  interested,  and  are  said  for  the  purpose  of  protect- 
ing his  own  interest,  and  in  the  full  belief  that  they  are  true,  are  privi- 
ledged  communications,  though  made  in  the  presence  of  others  than 
the  parties  immediately  interested,  and  it  is  incumbent  upon  the  plain- 
tiff to  show  malice  in  fact  in  order  to  recover.  Brow  v.  Hathaway, 
13  Allen  (Mass.),  239  ;  Ormsly  v.  Douglass,  37  N.  Y.  (10  Tiff.)  477. 

A  person  whose  character  and  conduct  have  been  attacked  through 
the  press  is  privileged  in  addressing  his  defense  through  the  same 
channel,  provided  he  does  so  T)ona  fide  for  the  purpose  of  vindicating 
himself,  or  of  informing  the  public  upon  matters  which  they  are  con- 
cerned to  know.  Laughton  v.  Bishop  of  Lodor  and  Man,  L.  R.,  4 
P.  C.  495;  9  Moore's  P.  C.  C.  (N.  S.)  318  ;  21 W.  R.  204;  28  L.  T. 
(N.  S.)  377  ;  ODonaghue  v.  Hussey,  5  Ir.  R.  C.  L.  124. 

§  7.  Literary  criticism.  Whatever  is  fairly  written  of  a  work  and 
can  be  reasonably  said  of  it,  or  of  its  author,  as  connected  with  it,  is 
not  actionable  unless  it  appears  that  the  party,  under  the  pretext  of 
criticising  the  work,  takes  an  opportunity  of  attacking  the  character  of 
its  author.     Macleod  v.  Wakeley,  3  C.  &  P.  311. 

It  is  not  libelous  to  ridicule  a  literary  composition  or  the  author  of 
it,  in  as  far  as  he  has  embodied  himself  with  his  work,  and  if  he  is  not 
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followed  into  domestic  life  for  tlie  purpose  of  slander  he  cannot 
maintain  an  action  for  any  damage  he  may  suffer  in  consequence  of 
being  thus  ridiculed.  Carr  v.  Hood,  1  Camp.  355  n.  But  this  im- 
munity does  not  extend  beyond  the  discussion  of  the  published 
writings  on  public  or  undoubted  acts  of  the  author,  and  does  not  ex- 
tend to  the  gratuitous  assertion  of  matters  of  fact  for  which  there  is  no 
foundation.  Morrison  v.  Belcher^  3  F.  &  F.  614.  If  a  critic,  in 
criticising  a  work,  goes  out  of  his  way  to  attack  the  private  character  of 
the  author,  this  is  a  libel.  Fraser  v.  Berkeley,  Y  C.  &  P.  621.  But 
in  an  action  for  a  libel  upon  the  plaintiff,  in  his  business  of  a  book- 
seller, accusing  him  of  being  in  the  habit  of  publishing  innnoral  and 
foolish  books,  the  defendant,  under  the  plea  of  not  guilty,  may  adduce 
evidence  to  show  that  the  supposed  libel  is  a  fair  stricture  upon  the 
general  run  of  the  plaintiff's  publications.  Tabart  v.  Tipper,  1  Campb. 
350.  The  publication  of  a  critique  upon  a  literary  work,  couched  in 
terms  of  condemnation,  however  strong,  and  even  though  imputing 
profanity  or  indecency,  will  be  excused,  unless  it  appears  that  it  is  so 
unfair  and  reckless  in  its  character  that  it  may  be  presumed  to  have 
])een  published,  not  honestly,  but  maliciously.  Strauss  v.  Francis,  4 
F.  &  F.  939,  1107;  15  L.  T.  (N.  S.)  674. 

A  fair,  reasonable  and  temperate,  though  an  erroneous  criticism  of 
works  of  art,  not  written  for  the  purpose  of  hurting  the  artist  in  his 
profession,  is  not  a  libel.  Soaiie  v.  Knight,  M.  &  M.  74.  So,  it  is  not 
libelous  to  call  a  publicly  exhibited  painting  a  daub.  Thor.ison  v. 
ShacTcell,  M.  &  M.  187.  So,  a  tradesman's  advertisement,  placard,  or 
handbill,  is  open  to  fair  criticism  and  remark,  as  a  book  or  as  a  work  of 
art.  Paris  v.  Levy,  9  C.  B.  (N.  S.)  342 ;  30  L.  J.  C.  P.  1  ;  9  W.  R. 
71 ;  S.  C,  at  nisi  prius,  2  F.  &  F.  71. 

Lord  Ellenborough  justly  says:  "Every  man  who  publishes  a 
book  commits  himself  to  the  judgment  of  the  public,  and  any  one  may 

comment  upon  his  performance Authors  are  liable  to  criticism, 

to  exposure  and  even  to  ridicule,  if  their  compositions  are  ridiculous, 
otherwise  the  first  who  writes  a  book  upon  any  subject  will  maintain  a 
monopoly  of    sentiment  and   of    opinion  respecting  it,  which  would  ' 

tend  to  the  perpetuity  of  error The  critic  does  a  great  service 

to  the  public  who  writes  down  any  useless  or  vapid  publication,  such 
as  ought  never  to  have  appeared.  He  checks  the  dissemination  of  bad 
taste,  and  prevents  people  from  wasting  both  their  time  and  theii 
money  upon  trash."     Carr  v.  Hood,  1  Campb.  355  n. 
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CHAPTER  LV. 

EECEIPT. 
ARTICLE  I. 

GENERAL    KULES. 

Section  1.  Definition  and  nature.  A  receipt  is  a  written  acknowl- 
edii;nient  of  having  received  money  or  a  thing  of  value,  without  con- 
taining any  affirmative  obligation  upon  either  party  to  it,  a  mere  ad- 
mission of  a  fact  in  writing.  When  it  contains  stipulations  which 
amount  to  a  contract,  it  must  be  governed  by  the  law  of  contracts,  and 
can  be  avoided  only  as  contracts  are  avoided.  Krutz  v.  Craig,  53  Ind. 
561 ;  Stapleton  v.  King,  33  Iowa,  28 ;  Knoblauch  v.  Kronchnabel,  18 
Minn.  300.  An  acknowledgment  of  having  received  the  acceptance 
of  a  bill  of  exchange  is  a  receipt  for  money.  Scholey  v.  Welshy,  Peake, 
24.  But  a  memorandum  importing  that  one  party  had  paid  money, 
but  containing  no  acknowledgment  by  the  other  that  he  had  received 
it,  is  not  a  receipt.  Hex  v.  Harvey,  E.  &  E.  C.  C.  227.  A  document, 
not  purporting  on  the  face  of  it  to  be  a  receipt  for  the  payment  of 
money,  may  be  shown  to  be  a  receipt  by  extrinsic  evidence.  Reg.  v. 
Overton,  Dears.  C.  C.  308;  18  Jur.  134;  23  L.  J.  M.  C.  29. 

A  writing,  dated  of  a  certain  date,  and  reciting  that  the  party  sign- 
in  «•  it  received  a  certain  sum  of  money  in  orders,  taken  at  eighty  cents 
on  the  dollar  in  full,  is  not  a  contract  in  tlie  ordinary  sense  of  the 
term,  but  simply  a  receipt.     Pauley  v.  Weisart,  59  Ind.  241. 

A  receipt  is  executed  by  the  person  to  whom  the  delivery  or  pay- 
ment is  made,  and  may  be  used  as  evidence  against  him,  on  the  gene- 
ral principle  which  allows  the  admission  or  declaration  of  a  party  to  be 
given  in  evidence  against  himself.  As  an  instrument  of  evidence,  the 
receipt  of  one  person  is,  in  general,  inoperative  against  another,  al- 
though often  useful  as  a  voucher  in  the  private  settlement  of  accounts, 
and  the  statutes  of  some  States  make  receipts  for  small  payments  made 
by  executors,  etc.,  evidence  of  the  payment  on  a  settlement  of  theii 
accounts.  And  receipts  of  public  officers  are  sometimes  admissible, 
per  se.     2  Bouv.  Law  Diet.  416. 
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§  2.  Its  operation  and  effect.  The  mere  acknowledgment  of  pay- 
Kient  made  is  not  treated  in  law  as  binding  or  conclusive  in  any  high 
degree.  So  far  as  a  simple  acknowlerlgment  of  payment  or  delivery  is 
concerned,  it  is  presumptive  evidence  only,  and  is  in  general  open 
to  explanation. 

The  effect  to  be  given  to  a  receipt  for  the  consitleration-money, 
so  frequently  inserted  in  a  deed  of  real  property,  has  been  the  sub- 
ject of  numerous  and  conflicting  adjudications.  The  general  princi- 
ple settled  by  the  weight  of  authority  is  that  for  the  purpose  of 
sustaining  the  conveyance  as  against  the  vendor  and  his  privies  the 
receipt  is  conclusive ;  they  are  estopped  to  deny  that  a  consideration 
was  paid  sufficient  to  sustain  the  conveyance.  GreenvauU  v.  Davis^ 
4  Ilill  (N.  Y.),  643 ;  Suydam  v.  Jones,  10  Wend.  180.  But  in  a  sub- 
sequent action  for  the  purchase-money  or  upon  a  collateral  demand, 
e.  g.,  in  an  action  to  recover  a  debt  which  was  in  fact  paid  by  the 
conveyance,  or  in  an  action  for  damages  for  breach  of  a  covenant  in 
a  deed,  and  the  like,  the  grantor  may  show  that  the  considieration 
was  not  in  fact  paid,  or  that  an  additional  consideration  to  that 
mentioned  was  agreed  for.  McGrea  v.  Purmort,  16  Wend.  460. 
And'  see  Jordan  v.  Cooper,  3  Serg.  &,  R.  564 ;  IhdcJdnson' s  Admr. 
v.  Sinclair,  7  Monr.  291;  Garrett  v.  Stuart,  1  M'Cord,  514;  Steele 
V.  Worthington,  2  Ham.  182 ;  Harvey  v.  Alexander,  1  Eand.  219. 

Where  a  debtor  pays  a  portion  of  his  debt',  which  portion  he  ad- 
mits to  be  due  at  the  time  he  pays  it,  but  claims  that  it  is  all  that 
is  due,  and  that  it  is  the  whole  of  the  debt,  and  the  creditor  receives 
the  same  and  signs  a  receipt  in  full  therefor,  but  at  the  same  time 
claims  that  it  is  only  a  portion  of  the  debt,  and  that  the  other  por- 
tion still  remains  due,  the  creditor  is  not  estopped  by  his  receipt 
from  afterward  suing  the  debtor  and  recovering  the  balance  of  the 
debt;  not  yet  paid:     Amer.  Bridge  Go.  v.  Murphy,  13  Kans.  35. 

In  the  absence  of  any  proof  to  the  contrary,  a  writing,  "  Received  of 
S-.  $100  commission  on  purchase  of  mill,"  duly  signed,  is  a  receipt  in 
full.     Elting  V.  Stnrtevant,  41  Gonn.  1Y6. 

A  receipt  signed  "  Hill  &  Sulser,"  is  not  on  its  face  the  obligation 
of  a  partnership,  but  imposes  a  joint  and  several  liability  on  the  per- 
sons w^ho  signed  it ;  and,  in  an  action  on  such  receipt  against  Oliver  P. 
Hill,  or  his  administrator,  the  writing  is  competent  evidence,  without 
proof  of  his  signature  or  of  the  existence  of  a  partnership.  Hill  v, 
Nickols,  50  Ala.  336. 

A  receipt  for  a  sum  lacking  a  small  amount  of  the  face  of  the  note, 

"in  payment  of  the  note which  is  lost,"  is  only  a  payment 

^o  tanto.     Witherington  v.  Phillips,  70  ]^o.  Car.  444. 
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A  receipt  is  often  used  as  evidence  of  facts  collateral  to  those  stated 
in  it.  It  proves  the  payment ;  and  whatever  inference  may  be  legally 
drawn  from  the  fact  of  the  payment  described  will  be  supported  by  the 
receipt.  Thus,  receipts  for  rent  for  a  given  term  have  been  held  prifna 
facie  evidence  of  the  payment  of  all  rent  previously  accrued.  Decker 
V.  Livingston,  15  Johns.  (N.  Y.)  479. 

§  3.  Its  valiclity.  A  jury  is  warranted  in  finding  a  receipt  to  be 
valid,  which  contains  certain  altered  words  and  figures,  and  is  held  by 
an  executor  and  signed  by  his  testatator  as  a  discharge  of  certain  notes 
held  by  the  testator  against  the  executor,  in  the  absence  of  any  show- 
ing that  the  alterations  were  not  made  previously  to  the  signing. 
Thrasher  v.  Anderson^  45  Ga.  539, 

§  4.  Its  value  as  evidence.  The  production  of  a  receipt  in  full  for 
the  demand  in  suit  is,  presumptively,  sufficient  evidence  to  sustain  the 
defense  of  payment,  and  casts  on  the  plaintiff  the  burden  of  explaining 
or  disproving  it.  To  instruct  a  jury  that  payment  is  a  defense,  and 
the  receipt  tends  to  show  payment  is  erroneous ;  as  it  leaves  them  to 
infer  that  the  receipt  standing  alone  does  not  fully  establish  a  defense. 
Guyette  v.  Bolton,  43  Yt.  228.  And  although  a  receipt  given  for 
money  paid  is  not  conclusive  between  the  parties,  and  may  be  contra- 
dicted or  explained  by  evidence,  yet  when  the  evidence  offered  is  con- 
tradictory, and  that  offered  on  one  side  is  entitled  to  as  much  weight  as 
the  other,  the  receipt  will  stand.  Borden  v.  Hope,  21  La.  Ann.  581. 
But  a  receipt  offered  in  evidence  as  tending  to  prove  that  the  parties 
made  the  payment  acknowledged  as  partners,  was  held,  under  the  cir- 
cumstances of  a  particular  case,  not  admissible.  Ehnnan  v.  Kramer^ 
30  Ind.  26. 

"When  a  receipt  acknowledged  a  certain  sum  in  full  of  certain  de- 
scribed promissory  notes,  and  in  full  of  all  demands,  the  general  words, 
though  they  do  not  enlarge  the  particular  words  as  to  what  transpired 
at  the  time,  yet  they  do  import  and  may  be  used  to  prove  that  the 
party  giving  the  receipt  had,  at  the  time,  no  other  demands  against  him 
to  whom  the  receipt  was  gvien.     Allen  v.  Woodson,  50  Ga.  53. 

A  receipt  expressed  to  be  in  satisfaction  of  "  all  claims  and  demands,'" 
if  not  competent  to  prove  a  sale  or  conveyance  under  the  statute  of 
frauds,  is  evidence  of  an  accord  and  satisfaction ;  and  when  coupled 
with  the  payment  of  money,  will  bar  an  action  in  equity,  based  on 
prior  claims  or  demands,  for  a  recovery  of  an  interest  in  the  lands 
of  the  party  paying  the  money  and  holding  the  receipt.  Grumley 
V.  Webb,  48  Mo.  562  ;  S.  C,  44  id.  444. 

An  administrator  signed  and  delivered  to  B  a  receipt  for  a  certain 
Bum  of  money,  reciting  that  it  was  in  full  payment  of  all  smns  due  his 
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intestate,  as  per  statement  tliereto  attached.  Tliis  statement  showed 
tlie  whole  amount  due  the  intestate's  estate,  subject  to  a  credit  of  $324, 
paid  to  intestate's  widow  by  B,  after  intestate's  death.  This  credit 
(after  deducting  a  small  sum  for  error),  with  the  amount  stated  in  the 
body  of  the  receipt,  made  up  the  whole  amount  due  intestate's  estate. 
And  it  was  held  that  this  receipt,  in  connection  with  the  other  evidence 
in  the  cause,  not  being  impeached  for  mistake,  error  or  fraud,  was  evi- 
dence of  a  settlement  of  accounts  between  the  parties,  and  was  a  ratifi- 
cation and  acceptance  of  the  payments  claimed  as  credits  in  said  receipt. 
Buhy  V.  R.  B.  Co.,  8  W.  Va.  269. 

§  5.  Its  COnclusiveuess.  A  receipt  is  never  conclusive  when  fraud 
or  mistake  is  alleged  against  it ;  and  even  a  formal  release  is  void,  when 
obtained  by  fraudulent  representations.  Clark  v.  Deveaux,  1  So.  Car. 
172.  And  see  Russell  v.  Church,  65  Penn.  St.  9 ;  SJcaife  v.  Jackson, 
5  D.  &  E.  290  ;  3  B.  &  C.  421 ;  Bensmi  v.  Bennett,  1  Camp.  394,  n.  ; 
Farrar  v.  Hutchinson,  1  P.  &  D.  437 ;  9  A.  &  E.  641  ;  2  W.,  W.  & 
H.  106 ;  Dodd  v.  May  son,  30  Ga.  605.  But  a  receipt  in  full  is  con- 
clusive evidence,  when  given  under  a  knowledge  of  all  circumstances 
then  depending  between  the  parties.  Bristow  v.  Eastman,  1  Esp. 
173  ;  Peake,  223.  Thus  a  receipt  in  full,  given  by  a  brakeman  who 
had  been  injured  through  the  fault  of  the  company  employing  him, 
and  not  shown  to  have  been  procured  by  false  representations,  is  a 
sufficient  release  of  the  cause  of  action.  Illinois  Central  R.  R.  Co, 
V.  Welch,  52  111.  183  ;  4  Am.  Eep.  593.  But  if  an  agent  unauthor- 
izedly  give  a  receipt  in  full  on  the  partial  payment  of  a  disputed 
account,  the  principal  will  be  entitled  to  the  balance  in  a  suit  for  the 
amount,  notwithstanding  the  receipt  given  by  the  agent.  Patch  Case, 
4  Ct.  of  CI.  523.  But  where,  after  the  perpetration,  by  the  defendant, 
of  frauds  upon  the  plaintiif,  a  settlement  was  had  between  the  parties, 
and  the  plaintiff,  in  consideration  of  payments  made  or  secured,  under 
such  settlement,  gave  a  receipt  which  recited  that  it  was  a  "  receipt 
and  settlement  for  all  claims"  against  the  defendant,  it  was  held  that 
such  a  receipt  operated  as  a  condonation  of  the  tort,  and  a  waiver  of 
the  plaintiff's  right  to  arrest  the  defendant.  Nelson  v.  Blanchjield, 
54  Barb.  (N.Y.)  630. 

When  a  receipt  has  been  given  under  seal  it  discharges  at  law  all 
cause  of  action,  and  can  only  be  set  aside  by  the  equitable  jurisdiction 
of  a  court  of  law ;  but  a  mere  receipt  in  writing  has  no  such  effect,  it 
amounts  simply  to  an  acknowledgment  of  money  paid ;  it  cannot  bo 
pleaded  in  answer  to  an  action,  and  it  may  be  impeached  or  explained 
by  parol  evidence.  Lee  v.  Lancashire  <&  Yorkshire  Ry.  Co.,  25  L. 
T.  (N.  S.)  77;  L.  E.,  6  Ch.  527;  19  W.  E.  729.     And  see  State  v. 
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Gott^  44  Md.  341.  But  where  a  party  accepts  a  deed  in  payment  of  a 
debt,  and  receipts  the  same,  in  ignorance  of  the  fact  that  tlie  deed  is  a 
nullity,  there  being  no  such  property  in  existence  as  it  assumes  to  con- 
vey, this  will  be  no  payment  and  he  will  not  be  concluded  by  his  re- 
ceipt.    Anderson  v.  Armstend,  69  111.  452* 

An  acknowledgment  by  the  husband  in  the  form  of  a  receipt,  that 
he  had  received  from  the  wife  the  amount  of  paraphernal  funds  therein 
expressed,  is  conclusive  between  the  husband  and  wife  or  their  heirs, 
and  is  prima  facie  proof  as  to  all  other  parties.  Such  evidence  will 
authorize  a  judgment  in  favor  of  the  heirs  in  a  suit  against  their  father 
in  his  capacity  of  tutx^r.     Matter  of  Smith.,  22  La.  Ann.  253. 

Admissions  contained  in  a  receipt  given  by  a  member  of  a  religious 
society,  for  money  paid  to  him  on  his  ceasing  to  be  a  member  of  the 
community,  to  the  effect  that  the  receiptor  had  "  withdrawn  himself  " 
from  the  community,  are  not  conclusive  in  bar  of  a  bill  filed  alleging 
his  wrongful  exclusion  from  the  community,  and  praying  an  account- 
ing and  payment  of  a  share  of  the  assets.  JS'achtrieb  v.  HarTnony 
Settlement,  3  Wall.  Jr.  QQ. 

A  receipt  given  for  goods  by  a  consignee  is  not  binding  in  an  action 
brought  to  recover  because  of  the  damaged  condition  of  the  goods  at 
the  time  of  their  delivery  by  the  common  carrier.  Monell  v.  North- 
ern Centml  R.  R.  Co.,  16  Hun  (N.  Y.),  585 ;  Portland  Bank  v. 
Stuhhs,  6  Mass.  422. 

§  6.  May  be  explained  or  contradicted.  So  far  as  a  receipt  goes  only 
to  acknowledge  payment,  it  is  merely  prima  facie  evidence  of  the  fact 
of  payment,  and  may  be  contradicted  by  oral  testimony,  but  so  far  as  it 
contains  a  contract,  it  stands  upon  the  footing  of  other  writings  con- 
taining contracts,  and  cannot  be  contradicted  or  varied  by  parol.  Mor- 
ris V.  St.  Paul,  etc.,  R.  R.  Co.,  21  Minn.  91 ;  Stapleton  v.  Ki7ig,  33 
Iowa,  28 ;  11  Am.  Kep.  109 ;  Cesarini  v.  Ronzani,  1  F.  &  F.  339 ; 
Smith  V.  Ilolyoke,  112  Mass.  517;  Wilson  v.  Derr,  69  No.  Car.  137.  So 
a  receipt  "in  full  for  logs  to  date  "  is  open  to  contradiction  by  parol 
proof.  Smith  v.  Schulenberg,  34  Wis.  41.  So  is  a  receipt  in  a  broker's 
contract  for  the  sale  of  stock,  acknowledging  the  receipt  of  the  first 
payment,  or  the  margin  on  the  contract.  Winans  v.  Hassey,  48  Cal. 
634.  The  rule  also  applies  to  a  case  where,  upon  payment  of  a  portion 
of  an  undisputed  account,  the  creditor  gives  a  receipt  in  full.  The 
creditor  is  not  concluded  thereby  from  recovering  the  balance,  although 
the  receipt  was  given  with  knowledge,  and  there  was  no  error  or  fraud. 
Ryan  v.  Ward,  48  N.  Y.  (3  Sick.)  204.  A  shipping  receipt  "in  full, 
on  account,  to  date,"  is  open  to  contradiction  by  parol  proof.  Dolan  v. 
Fricherg,  4  W.  Va.  101.     And  see  Trull  v.  Barkley,  11  Hun  (X.  Y.), 
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644.  So  is  a  receipt  "  in  full  for  services  to  date  for  services."  Foster 
V.  Newlrough,  66  Barb.  (N.  Y.)  645.  And  see  Tlie  Galloway  G. 
Morris^  2  Abb.  (U.  S.)  164.  So  is  a  receipt  given  to  a  common  carrier 
acknowledging  the  receipt  of  perishable  property  "  in  good  order." 
Tiemey  v.  N.  Y.  G.  cfc  //.  £.  E.  B.  Go.,  10  Hun  (N.  Y.),  569.  In 
short  and  in  general,  receipts  when  merely  acknowledgments  of  deliv- 
ery or  payment,  are  not  subject  to  the  rule  which  excludes  parol  evi- 
dence to  contradict  or  vary  a  written  instrument.  Batdorf  v.  Alhert, 
59  Fenn.  St.  59 ;  Middlesex  v.  Thomas,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  39 ; 
Draughan  v.  White,  21  La.  Ann.  175 ;  Walters  v.  Odom,  53  Ga.  286  ; 
Bowes  v.  Foster,  2  II.  &  N.  779  ;  4  Jur.  (N.  S.)  95. 

An  ordinary  receipt  may  be  explained,  controlled,  qualified  or  even 
contradicted  by  parol  evidence.     Pauley  v.  Weisart,  59  Ind.  241. 

And  a  general  receipt  between  the  maker  and  the  payee  of  a 
promissory  note,  covering  the  date  of  the  note,  will  not  discharge  the 
note,  if  it  appears  that  it  was  not  intended  to  do  so.  Joslyn  v.  Capron^ 
64  Barb.  (N.  Y.)  599.  A  receipt  which  is  embodied  in  a  promissory 
note  is  open  to  explanation  by  parol,  the  same  as  if  it  were  a  separate 
instrument.     Smith  v.  Holland,  61  N.  Y.  (16  Sick.)  635. 

A  receipt  for  a  note  with  the  words  "  which  I  agree  to  account  for 
on  demand,"  is  not  a  contract  of  bailment,  nor  within  the  rule  which 
excludes  parol  testimony  to  vary  a  writing,  but  is  explainable  as  a  receipt 
especiall}^  by  third  persons.  Eaton  v.  Alger,  2  Abb.  (N.  Y.)  App. 
Dec.  5.  And  parol  evidence  is  admissible  to  show  that  a  receipt  for 
personal  property  and  an  order  for  the  payment  of  the  price  thereof, 
both  of  which  were  so  worded  as  to  leave  the  meaning  doubtful,  were 
signed  by  the  purchaser  as  the  agent  of  the  person  on  whom  the  order 
was  drawn.      Walker  v.  Ghristian,  21  Gratt.  (Va.)  291. 

Although  a  written  receipt  may  be  contradicted,  yet  it  is  evidence  of 
the  highest  and  most  satisfactory  character,  and  to  do  away  with  its 
force,  the  testimony  should  be  convincing,  and  not  resting  in  mere  im- 
pressions, and  the  burden  of  proof  rests  on  the  party  attempting  the 
explanation.  Winchester  v.  Grosvenor,  44  111.  425.  A  receipt  given 
by  a  party  to  common  carriers  for  goods  transported  by  them  will  not 
be  set  aside  on  the  bare  allegation  that  he  never  received  such  goods, 
with  no  explanation  tending  to  explain  how  he  came  to  make  a  formal 
admission  of  their  receipt.  Ghapman  v,  B.  B.  Go.,  7  Phil.  (Penn.) 
204. 

The  plaintiff  having  a  contract  with  the  defendant,  a  corporation,  did 
certain  work  not  embraced  in  the  contract,  for  which  he  made  a  claim 
of  over  $4,000.  Defendant's  president  offered  plaintiff  $1,650,  in  set- 
tlement of  the  claim,  which  he  accepted,  and  gave  a  receipt  in  full. 
YoL.  YIT.   -  57 
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At  the  time  he  asked  if  he  might  apply  to  the  full  board  of  defend- 
ant's directors,  for  a  further  allowance,  and  was  told  he  might.  It  was 
held  that  defendant  was  discharged  from  liability  to  the  plaintiff ;  that 
the  contradiction  to  which  a  receipt  is  subject  is  of  some  fact  which  is 
stated  in  it.  The  fact  of  a  reservation  of  a  right  to  apply  to  the  board 
of  directors  for  a  reconsideration  of  the  claim,  and  a  further  allowance 
at  then*  option  did  not  call  for  the  overthrow  of  the  written  instrument, 
but  was  entirely  consistent  with  it.  Green  v.  Rochester^  etc.,  Manuf. 
Co.,  1  Thomp.  &  C.  (N.  Y.)  5. 

When  a  general  receipt  is  given  by  an  attorney  for  an  evidence  of 
debt  then  due,  it  will  be  presumed  he  received  it  in  his  capacity  as  at- 
torney for  collection ;  and  it  is  incumbent  on  him  to  show  he  received 
it  for  some  other  purpose,  if  he  would  avoid  an  action  for  neglect  in 
not  collecting.  Executors  of  Smedes  v.  Elmendorf,  3  Johns.  (N.  Y.) 
185. 

§  7.  How  interposed.  Properly  a  receipt  is  merely  evidence  of  de- 
livery or  payment.  It  cannot  be  pleaded  in  answer  to  an  action,  and 
it  may  be  impeached  or  explained  by  parol  evidence.  To  take  advant- 
age, then,  of  a  simple  receipt,  payment  ought  to  be  pleaded  in  defense 
and  the  receipt  produced  on  the  trial  as  presumptive  evidence  of  the 
payment. 

But  as  a  receipt  under  seal  discharges  at  law  all  cause  of  action  and 
can  only  be  set  aside  by  the  equitable  jurisdiction  of  a  court  of  law,  it 
is,  perhaps,  proper  to  allege  the  receipt  under  seal  itself  as  a  defense 
to  an  action  at  law. 


BEFORMATION  OF  INSTRUMENTS.  451 

CHAPTER  LVI. 

REFORMATION  OF  INSTRUMENTS. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  In  general.  This  subject  has  been  quite  fully  discussed 
in  Vol.  5  of  this  work,  chapter  116,  at  pages  437  to  454.  And  what  is 
there  said  as  to  the  principles  applicable  in  the  prosecution  of  actions 
will  apply  with  equal  force  in  the  discussion  of  the  same  principles 
relative  to  founding  defenses  thereon.  Equity  will  with  equal  readi- 
ness, at  the  instance  of  either  plaintiffs  or  defendants,  reform  written 
instruments,  on  the  ground  of  fraud  or  mistake,  upon  parol  evidence, 
when  no  statutory  provision  intervenes.  Schettiger  v.  Hopple,  3  Grant 
(Penn.),  54.     And  see  Yol.  5,  at  page  451. 

§  2.  When  available  as  a  defense.  See  Yol.  5,  pp.  437  to  454, 
chapter  116. 

§  3.  When  not  available.     Id. 

§  4.  What  facts  sufficient  to  authorize.    Id. 

On  February  21,  1870,  one  Reed,  who  \^ras  the  owner  of  a  number 
of  pieces  of  land,  conveyed  to  him  by,  and  described  in  four  different 
deeds,  and  constituting  one  farm,  agreed  with  one  Frone  to  sell  such 
lands  to  him,  and  take  back  a  mortgage  for  part  of  the  purchase-price. 
By  mistake  the  scrivener  omitted  from  the  deed  and  mortgage  the 
description  of  one  of  the  lots,  and  the  papers  were  executed  and  deliv- 
ered without  either  party  having  discovered  its  omission.  Frone  took 
possession  of  all  the  land  agreed  to  be  sold,  and  subsequently  pointed 
out  the  boundaries  thereof  to  the  plaintiff,  assuring  him  that  the  mort- 
gage covered  the  whole  farm.  The  plaintiff  thereafter  purchased  the 
mortgage  from  Reed,  all  parties  being  then  unaware  of  the  mistake. 
In  an  action  by  the  plaintiff  to  reform  the  deed  and  mortgage  by 
inserting  therein  the  description  of  the  lot  omitted,  and  to  foreclose 
the  mortgage  as  so  reformed,  it  was  held  that  the  relief  asked  for  should 
be  granted.     Crippen  v.  Baumes,  15  Hun  (N.  Y.),  136. 

§  5.  What  not  sufficient.  See  chapter  116,  ante,  Yol.  5,  pp.  437- 
454. 

§  6.  Who  may  interpose  the  defense.    Id.  451. 

§  7.  How  interposed.    Id.  451-453. 
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CHAPTER  LVII. 

RELEASE. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  A  release  is  the  giving  np  or 
abandoning  a  claim  or  right  to  the  person  against  whom  the  claim  ex- 
ists or  the  right  is  to  be  exercised  or  enforced.  2  Bouv.  Law  Diet.  434. 
Releases  may  either  give  up,  discharge,  or  abandon  a  right  of  action,  or 
convey  a  man's  interest  or  right  to  another  who  has  possession  of  it, 
or  some  estate  in  the  same.  Sheppard's  Toiichst.  320  ;  Litt.  444 ;  Bacon's 
Abr.  In  the  former  class  a  mere  right  is  surrendered ;  in  the  other  not 
only  a  right  is  given  up,  but  an  interest  in  the  estate  is  conveyed,  and 
becomes  vested  in  the  releasee.     See  2  Bouv.  Law  Diet.  434. 

An  express  release  is  one  directly  made  in  terms  by  deed  or  other 
suitable  means. 

An  implied  release  is  one  which  arises  from  acts  of  the  creditor  or 
owner,  without  any  express  agreement. 

A  release  hy  operation  of  law  is  one  whicli,  though  not  expressly 
made,  the  law  presumes  in  consequence  of  some  act  of  the  releasor  ; 
for  instance,  when  one  of  several  joint  obligors  is  expressly  released, 
the  others  are  also  released  by  operation  of  law.  Rowley  v.  Stoddard^ 
7  Johns.  (N.  Y.)  207.  But  to  have  that  effect,  it  must  be  a  release 
under  seal.  Irvine  v.  Millbanh,  56  K.  Y.  (11  Sick.)  635  ;  Morgan  v. 
Smith,  70  N.  Y.  (25  Sick.)  537.  A  release  by  parol  of  one  joint  debtor 
will  not  operate  as  a  discharge  to  the  others,  and  can  only  be  pleaded 
by  the  one  to  whom  it  is  given.  lb. ;  post^  p.  460. 

Releases  of  claims  which  constitute  a  cause  of  action  acquit  the  re- 
leasee, and  remove  incompetency  as  a  witness  resulting  from  interest. 
Littleton  says  a  release  of  all  demands  is  the  best  and  strongest  release. 
Sec.  508.  But  Lord  Coke  says  claims  is  the  stronger  word.  Coke, 
Litt.  291  l.     And  see  2  Bouv.  Law  Diet.  434. 

§  2.  Covenant  not  to  sue.  A  covenant  not  to  sue  upon  a  simple 
contract  debt  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  for 
such  debt.     ThimUeby  v.  Barron,  3  M.  &  W.  210 ;    Walling  v.  Wa/r- 
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ren,  2  Col.  T.  434 ;  Perkins  v.  Oilman,  8  Pick.  229.  But  see  Blair 
V.  Reid,  20  Tex.  310,  But  a  covenant  not  to  sue,  generally,  without 
any  limitation  of  time,  operates  as  a  release  of  the  debt  and  may  be 
pleaded  in  bar.  Phelps  v.  Johnson,  8  Johns.  (N.  Y.)  54 ;  Jmies  y- 
Quinnipiach,  29  Conn.  25 ;  Thurston  v.  James,  6  R.  1. 103  ;  Hastings 
V.  Dickinson,  7  Mass.  153 ;  Millett  v.  Hayford,  1  Wis.  401 ;  StelMns 
V.  mies,  25  Miss.  267 ;  Line  v.  Nelson,  38  K.  J.  Law,  358 ;  Yol.  6, 
pp.  602,  606.  But  a  covenant  not  to  sue  one  of  the  several  obligors 
is  not  pleadable  in  bar  to  an  action  on  the  bond.  It  is  a  covenant  only, 
and  the  covenantee  is  put  to  his  cross  action,  to  recover  the  damages 
which  a  breach  may  occasion  him.     Lhie  v.  Nelson,  38  N.  J.  Law,  358. 

A  covenant  not  to  sue  one  of  two  or  more  joint  debtors  does  not 
operate  as  a  release  to  the  others.  Hiutton  v.  Eyre,  6  Taunt.  289 ;  1 
Marsh.  603  ;  Henderson  v.  Stohart,  5  Exch.  99 ;  19  L.  J.  Exch.  135  ; 
Winston  v.  Dalhy,  64  Ko.  Car.  299  ;  Aylesworth  v.  Brown,  31  Ind.  270 ; 
Mason  v.  Jouett,  2  Dana,  107 ;  Crane  v.  Ailing,  3  Green  (15  N.  J. 
Law),  423;  Matthey  v.  Gaily,  4  Cal.  62.  Nothing  short  of  full 
payment  by  one  of  several  joint  debtors,  or  a  release  under  seal,  can 
operate  to  discharge  the  other  debtors  fi'om  the  contract.  Walker  v. 
McOulloGh,  4  Greenl.  (Me.)  421 ;  Snoio  v.  Chandler,  10  N".  H.  92. 
But  if  the  obligee  of  a  bond  covenants  not  to  sue  one  of  two  joint  and 
several  obligors,  and  if  he  does,  that  the  deed  of  covenant  may  be 
pleaded  in  bar,  he  may  still  sue  the  other  obligor.  Dean  v.  Newhally 
8  T.  R.  168.  In  an  action  for  a  partnership  debt,  a  covenant  not  to 
sue  entered  into  by  one  only  of  the  partners  cannot  be  set  up  as  a 
release.  Walmesley  v.  Coop>er,  3  P.  &  D.  149 ;  11  A.  &  E.  216.  See 
Yol.  6,  pp.  602,  606. 

An  instrument  in  writing  in  the  form  of  a  receipt  for  money  paid  on 
account  of  liability  as  one  of  several  principal  debtors  is  a  covenant  not 
to  sue  rather  than  a  release  ;  the  consideration  set  out  being  the  payment 
of  a  part  of  the  debt,  with  a  promise  that  the  agreement  should  in  no 
way  affect  the  liability  of  the  other  principals.  Russell  v.  Adderton, 
64  No.  Car.  417. 

By  a  mortgage  deed  the  debtor  covenanted  to  pay  principal  and  inter- 
est, and  a  surety  covenanted  to  pay  the  interest  in  default.  The  debtor 
afterward,  by  deed,  assigned  his  property  to  a  trustee  on  trust  to  sell 
and  divide  the  proceeds  among  his  creditors  ;  the  creditors  releasing 
the  debtor  from  the  debts  due  to  them  respectively.  But  there  was  a 
proviso  in  the  deed  that  nothing  therein  should  affect  any  right  or  rem- 
edy which  any  creditor  might  have  against  any  other  person  in  respect 
of  any  debt  due  by  the  debtor,  and  it  was  held  that  this  deed  only 
amounted  to  a  covenant  not  to  sue  the  debtor,  and  that  the  surety  was 
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not  released,  but  that  the  surety  could  pay  off  the  principal  to  the 
creditor  and  recover  the  amount  from  the  debtor.  Green  v.  Wynn, 
L.  R,  4  Ch.  App.  204 ;  38  L.  J.  Ch.  220 ;  20  L.  T.  (K  S.)  131 ;  17 
W.  E.  385. 

§  3.  What  a  release  is  generally.  In  Pennsylvania  a  release  is 
sufficient  if  it  is  a  release  in  substance,  without  being  expressed  in 
technical  form ;  and  the  intention  of  the  parties  will  be  carried  out  in 
a  court  of  law  as  fully  as  in  a  court  of  equity,  and  on  equitable  princi- 
ples.    Gratj  V.  McOune,  23  Penn.  St.  447. 

A  contract  to  forbear  to  claim  dower  is  not  a  release,  for  a  release 
operates  presently  and  absolutely.  Oroade  v.  Ingraham,  13  Pick.  33  ; 
Pixley  V.  Bennett,  11  Mass.  298.  And  a  contract  not  to  sue  will  not 
be  considered  as  a  release  where  it  is  manifestly  contrary  to  the  inten- 
tion of  the  parties.  Parker  v.  Holmes,  4  IST.  H.  97.  But  a  covenant 
not  to  sue,  generally,  without  any  limitation  of  time,  operates  as  a 
release  of  the  debt.  Phelps  v.  Johnson,  8  Johns.  54.  And  see  the  pre- 
ceding section.  In  a  suit  on  a  bond  in  the  name  of  joint  obligees,  a 
paper  under  seal,  signed  by  one  of  the  plaintiffs,  denying  any  authority 
for  the  use  of  his  name  in  the  suit,  and  forbidding  its  fm-ther  prosecu- 
tion, but  containing  no  words  showing  an  intention  to  discharge  the 
cause  of  action,  will  not  operate  as  a  release.  Southwick  v.  Hopkins, 
47  Me.  362.  And  where  a  seaman  in  a  whaling  voyage,  upon  his  dis- 
charge in  a  foreign  port,  signed  a  writing,  acknowledging  that  he  had 
received  a  certain  sum,  in  full  of  his  share  of  the  proceeds  of  the  voyage, 
and  relinquishing  all  claims  against  the  owners,  master  and  officere,  it 
was  held  that  the  relinquishment  was  only  of  the  claim  for  which  he 
had  received  compensation,  and  not  of  claims  for  pereonal  violence 
committed  by  the  master.     Payne  v.  Allen,  1  Spragne,  304. 

When  the  creditor  voluntarily  delivers  up  to  his  debtor  a  bond,  note, 
or  other  evidence  of  his  claim,  the  law  wiU  imply  the  release  and  dis- 
charge of  any  right  of  action  of  the  creditor  thereupon.  Beach  v.  En- 
dress,  51  Barb.  570  ;  Kent  v.  Reynolds,  8  Hun,  559.  But  mere  pos- 
session of  a  note  by  the  payee,  who  testifies  that  it  has  not  been  paid, 
and  where  it  also  appeared  that  he  had  access  to  the  payee's  papers, 
will  not  operate  as  a  discharge  of  the  debt.  Grey  v.  Grey,  47  N.  Y. 
(2  Sick.)  552. 

A  mere  parol  agreement  is  not  sufficient,  of  itself,  to  release  an  in- 
strument under  seal.  But  an  executed  parol  agreement  may  have  that 
effect,  as  it  is  not  the  agreement  alone  that  is  relied  on,  but  the  agree- 
ment coupled  with  acts  done  under  it.  Dickerson  v.  Board  of  Com- 
'inissioners,  etc.,  6  Ind.  128. 

Residuary  legatees  having  given  up  to  a  debtor  of  their  testatrix  a 
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policy  on  his  life  held  by  her  as  security  for  the  del)t,  and  having  sig- 
nified their  intention  of  releasing  the  debt  on  his  paying  the  probate 
and  legacy  duty  on  the  debt,  such  payment  is  a  good  consideration  for 
the  release,  and  the  debt  is  released.  Taylor  v.  Manners,  L.  R.,  1  Ch. 
App.  48. 

A  writing  which  recites  that  the  maker,  for  a  valuable  consideration 
therein  set  forth  —  to  wit,  a  mortgage  —  "  Exonerates  "  the  mortgagor 
from  all  notes  or  papers  of  such  mortgagor,  held  by  the  maker  or  in- 
dorsed by  him,  operates  as  a  release  of  all  such  notes.  Strongs.  Dean^ 
55  Barb.  337. 

The  holder  of  an  obligation  made  by  a  firm,  on  receiving  from  one 
of  the  partners  nearly  half  of  the  debt,  gave  him  a  receipt  which  con- 
tained tlie  following  clause :  "  I  do  hereby  consent  and  agree  that  the 
other  partners  shall  and  will  duly  pay  the  balance  on  said  obligation 
without  further  cost  and  detriment  to  the  said  T."  (T.  being  the  part- 
ner who  paid  the  money).  The  receipt  was  construed  not  to  be  a 
release,  and  as  such,  to  operate  to  discharge  the  other  partners,  but 
merely  a  covenant  to  indemnify  the  partner  who  paid  the  money.  Kerb- 
dricJc  V.  O'l^eil,  48  Ga.  631. 

An  acknowledgment  in  a  deed  by  a  vendor  that  the  purchase-money 
has  been  paid,  and  that  the  vendor  is  therewith  fully  satisfied  amounts 
to  a  release.     Fawcus  v.  Porter,  3  C.  &  K.  309. 

§  4.  Necessity  for  a  seal.  A  seal  is  not  necessary  to  the  validity 
of  a  release,  unless  it  pertain  to  an  interest  in  land  ;  but  a  consideration 
must  be  expressed  therein,  unless  there  is  a  seal.  Benjamin  v.  McCon- 
nel,  9  111.  (4  Gilm.)  536  ;  Leviston  v.  Junction  R.  R.  Co.,  7  Ind.  597 ; 
Kidder  v.  Kidder,  33  Penn.  St.  268  ;  Thomason  v.  Dill,  30  Ala.  444. 
A  release  without  consideration  and  not  under  seal  is  void.  Seymour 
V.  Minturti,  17  Johns.  169  ;  Jackson  v.  Stackhouse,  1  Cow.  122.  And 
it  was  an  old  maxim  of  the  common  law  that  an  obligor  could  only  be 
released  by  an  instrument  of  as  high  dignity  as  that  by  which  he  was 
bound ;  being  obligated  by  a  seal,  he  could  be  released  only  by  an 
instrument  under  seal.  Technically  this  may  be  the  rule  of  modern 
times,  but  practically  it  is  not  enforced.  In  all  contracts  for  chattel 
interests,  evidenced  by  sealed  instruments,  performance  in  pais  will 
generally  discharge  all  the  parties  to  it.  White  v.  Walker,  31  111.  422. 
And  see  Davis  v.  Bowker,  1  Nev.  487  ;  Dillingham,  v.  Estill,  3  Dana, 
21.  A  release  under  seal  is  good  without  consideration.  TJnion  Bank 
of  Florida  v.  Call,  5  Fla.  409.  A  release,  not  under  seal,  of  one  of 
several  covenantors,  will  not  discharge  the  co-covenantors.  DeZeng  v. 
Bailey,  9  Wend.  336;  Morgan  v.  Smith,  70  IS'.  Y.  (25  Sick.)  537; 
o/nte,  p.  452,  §  1 ;  ^c«^,  p.  460,  §  9.      And  see  Bemis  v.  Iloseley,  82 
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Mass.  (16  Gray)  63  ;  McAllester  v.  Sprague,  34  Me.  (4  Redf.)  296  ; 
Morgan  v.  Smith,  70  N.  Y.  (25  Sick.)  537.  But  a  release  of  one  joint 
debtor  is  a  release  of  the  other,  if  it  be  a  technical  release  under  seal, 
Armstrong  v.  Ilayward,  6  Cal.  183.  And  where  two  of  three  joint 
debtors  have  paid  their  due  share,  a  release  by  the  creditor  of  the  third, 
on  sufficient  consideration,  discharges  the  other  two.  Camjjhell  v. 
Brown,  20  Ga.  415. 

§  5.  Talidity  in  general.  A  parol  release  of  a  sealed  instrument  is 
treated  in  eqnity  as  an  agreement  not  to  sue,  and  must  be  founded  upon 
a  sufficient  consideration.  Albert  v.  Ziegler,  29  Penn.  St.  50.  And  a 
parol  release  of  the  whole  sum  when  overdue,  in  consideration  of  part 
payment,  is  not  a  satisfaction  of  the  whole.  Ilo2?e  v.  Johnston,  11 
Kich.  Law  (So.  Car.),  135.  A  consideration  of  some  kind  is  necessary  to 
support  a  release  not  under  seal.  Kidder  v.  Kidder,  33  Penn.  St.  268. 
Among  valuable  considerations  there  are  no  degrees  of  validity ;  and  a 
release  of  property  to  the  original  debtors  is  not  such  a  consideration  as 
exempts  the  promise  of  a  third  party  to  pay  his  debts  from  the  opera- 
tion of  the  statute  of  frauds.  As  a  collateral  promise,  such  an  engage- 
ment must  be  in  writing.     Corkins  v.  Collins,  16  Mich.  478. 

A  settlement  between  the  parties  and  a  release  of  a  cause  of  action, 
in  its  nature  not  assignable,  is  a  bar  to  an  action  commenced  thereon, 
although  by  agreement  between  the  plaintiff  and  his  attorney  at  the 
commencement  of  the  action  the  latter  was  to  receive  a  share  of  any 
recovery  therein  for  his  services,  and  although  the  defendant  had  notice 
of  the  agreement.  The  defendant  is  not  bound  to  care  for  the  interests 
of  the  attorney  ;  nor  will  the  court  intervene  and  allow  the  action  to 
be  prosecuted  for  the  sole  purpose  of  enabling  the  attorney  to  reap  the 
benefits  of  the  agreement.  Coughlin  v.  W.  Y.  C.  S  II.  R.  R.  Co.,  71 
K.  Y.  (26  Sick.)  443. 

And  where  a  judgment  creditor,  without  consulting  his  attorney, 
who  was  cognizant  of  a  successful  levy  of  execution  under  the  judg- 
ment, released  the  entire  debt  of  $1,633.33  in  consideration  of  $1,000, 
upon  the  debtor's  concealment  of  the  fact  of  the  levy,  and  false  repre- 
sentation that  he  was  unable  to  pay  the  whole  debt,  it  was  held  that 
the  release  was  valid.     Reznor  v.  Maclary,  4  Houst.  (Del.)  241. 

"Where  one  files  a  lien  for  materials  furnished  for  thirty  houses,  and 
afterward  releases  fifteen  houses  upon  being  paid  the  full  value  of  the 
materials  which  went  into  those  houses,  his  lien  upon  the  remaining 
fifteen  houses  for  the  balance  of  his  account  is  not  affected  by  the  release. 
Hall  V.  Sheehan,  69  N.  Y.  (24  Sick.)  618. 

In  order  that  a  release,  given  by  a  seaman  to  the  master  of  his  vessel, 
of  all  claim  for  damages  for  assault  and  battery  may  be  supported  as  a 
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bar  to  a  subsequent  suit  bj  the  seaman,  it  must  liave  l)een  given  wlien 
lie  was  absolutely  free  from  duress,  and  must  appear  to  be  a  reasonable 
satisfaction  ;  at  least  the  contrary  must  not  appear.  Mitchell  v.  Pratt^ 
Taney,  448. 

Where  an  owner  of  land  is  disseized  and  his  entry  tolled  by  the 
descent  cast,  he  may  release  his  right  of  action  without  words  of  inherit- 
ance. The  release  inures  by  way  of  raitter  le  droits  and  passes  all  the 
right  of  the  releasor  without  words  of  limitation.  Shinn  y.  Holmes,  25 
Penn.  St.  (1  Casey)  142. 

§  6.  Obtaiiied  by  fraud.  The  common  law  affords  to  every  one 
reasonable  protection  against  fraud  in  dealing,  but  it  does  not  go  the 
romantic  length  of  giving  indemnity  against  the  consecjuences  of  indo- 
lence and  folly,  or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information.  2  Kent  (11th  ed.),  04(3.  In  respect  to  intrin- 
sic circumstances  the  rule  is,  that  mere  silence  as  to  any  thing  which 
the  other  might  by  proper  diligence  have  discovered,  and  which  is  open 
to  his  examination,  is  not  fraudulent,  unless  a  special  trust  or  confidence 
exists  between  the  parties,  or  be  implied  from  the  circumstances  of  the 
case.  Story  on  Contracts,  §  519.  But  tlie  strict  rules  that  apply  between 
parties  contracting  at  arm's  length,  in  which  the  better  knowledge  of 
either  party  is  his  own  property,  have  no  aj^plication  where  a  debtor  is 
seeking  to  get  a  discharge  from  his  indebtedness  for  less  than  its  full 
amount,  on  the  ground  of  his  inability  to  pay  more.  An  obligation 
rests  upon  such  debtor  not  to  induce  or  permit  the  action  of  his  creditor 
by  any  false  representation  or  material  concealment  or  ignorance  of  any 
fact  touching  his  own  real  condition.  The  utmost  good  faith  is  required 
on  the  part  of  the  debtor,  and  he  has  no  right  to  permit  his  creditor  to 
act  upon  his  belief  in  the  correctness  of  representations  previously  made 
to  him,  which  have  become  untrue  by  reason  of  changes  in  the  debtor's 
own  affairs.  Daiiibmann  v.  Schulthig,  12  Hun  (N.  Y.),  1 ;  Hardt  v. 
SGhulting,  13  id.  537. 

Keleases,  obtained  from  needy  heirs  just  come  of  age,  and  ignorant  of 
tlieir  rights,  for  an  inadequate  consideration,  and  by  representations 
that  their  claims  are  worthless,  are  void  in  equity.  Hallett  v.  Collins, 
10  How.  (U.  S.)  174. 

To  support  a  replication  of  fraud  to  a  plea  of  release  of  the  debt,  for 
which  an  action  is  brought,  there  must  be  evidence  that  the  contents  of 
the  deed  were  misre^jresented  to  the  plaintiff,  or  that  fraudulent  mis- 
representations were  made  to  him  to  induce  him  to  execute  it.  But  if 
he  merely  lent  his  name  for  a  collateral  purpose,  as  to  enforce  contri- 
bution from  a  shareholder,  and  the  action  Avas  not  instituted  for  his 
benefit,  and  he  did  not  instruct  or  retain  the  attorney  who  brought  it, 
Vol.  VII.— 58 
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such  evidence  will  be  no  evidence  to  support  the  replication  of  fraud  to 
a  plea  of  the  release,     Richards  v.  Turner,  1  F.  &  F.  1. 

S.,  in  consideration  of  a  railroad  company's  paying  the  funeral  expenses 
of  his  child,  killed  by  a  train,  while  playing  on  the  track,  signed  a  re- 
lease, under  seal,  of  all  damages  for  the  child's  death.  S.  afterward 
brought  suit  therefor,  offering  proof  that  he  could  not  read,  and  that 
the  release  was  procured  by  a  fraudulent  representation  that  it  was 
a  mere  receipt,  etc.  The  evidence  was  admitted  under  exception, 
and  the  court  charged  that  the  evidence  of  fraud  was  too  slight  to 
authorize  the  jury  to  set  aside  the  release,  but  left  the  question  of 
fraud  to  them  upon  the  evidence.  It  was  held  that  this  was  error, 
and  that  the  case  should  have  been  withdrawn  from  the  jury.  Penn- 
sylvania M.  R.  Co.  v.  Shay,  82  Penn.  St.  198. 

§  7.  Who  may  give  a  release.  In  an  action  on  the  case,  in  the 
nature  of  waste,  brought  by  several  plaintiffs^  a  release  of  the  action 
by  one  of  the  plaintiffs  is  a  good  bar.  Klinhall  v.  Wilson,  3  K.  H. 
9G.  As  a  general  rule,  if  one  of  two  plaintiffs  release  a  defendant 
after  action  Avithout  the  consent  of  the  other,  the  court  will  not  set 
aside  such  release,  unless  fraud  is  clearly  established.  Arton  v.  Booth, 
4  Moore,  192 ;  Crooh  v.  Stephens,  7  Scott,  848 ;  5  Bing.  N.  C.  688 ; 
Wild  V.  Williams,  6  M.  &  W.  490  ;  Jones  v.  Herlert,  7  Taunt.  41. 
But  w^here  there  are  several  plaintiffs,  and  one  fraudulently  gives  a 
release  to  prejudice  the  real  plaintiff,  and  that  release  is  pleaded,  the 
court  will  set  aside  that  plea,  and  order  the  release  given  to  be  de- 
livered up  to  be  canceled.  Ba/rJzer  v.  Richardson,  1  Y.  &  J.  362.  So, 
where  one  of  several  assignees  of  a  bankrupt  releases  the  cause  of 
action,  and  the  release  is  pleaded,  the  court  will  set  aside  the  plea, 
suspicion  being  thrown  on  the  defendant's  conduct  in  the  transaction, 
the  co-plaintiffs  indemnifying  the  plaintiff,  who  had  given  the  release, 
against  costs.     Johnson  v.  Iloldsworth,  4  D.  P.  C.  63, 

Where  an  action  was  brought  by  two  as  executors,  the  court  refused 
to  set  aside  a  plea  of  release  given  by  one.  Anon.,  1  Chit.  391,  n.  And 
where  an  action  was  brought  by  two  out  of  four  executors,  and  the  two 
who  were  not  joined  in  the  action  released  jf^f'^s  darrien  continuance^ 
the  court  refused  to  set  aside  the  plea,  the  plaintiff  having  failed  to 
make  out  a  case  of  fraud.  Herbert  v.  Rigott,  2  C.  &  M.  384 ;  4  Tyr. 
285  ;  2  D.  P.  C.  392. 

The  legislature  has  power  to  relinquish  a  claim  of  the  State,  or  to 
waive  its  remedies  for  a  fraud.  Tlie  People  v.  Stephens^  Same  v. 
Leahy,  71  N.  Y.  (26  Sick.)  527. 

B,  without  the  plaintiff's  knowledge  or  consent,  executed  under  his 
hand  and  seal  a  written  instrument  expressing  a  consideration  acknowl- 
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edging  full  satisfaction  of  a  bond  which  he  subsequontly  assigned  to  the 
plaintiff,  and  consenting  to  its  cancellation  ;  no  consideration  was  in  fact 
paid.  It  was  held  that  the  instrument  was  an  extinguishment  of  the 
bond  and  guaranty  so  far  as  B  had  a  right  therein,  and  he  could  there- 
after transfer  no  interest  to  another.  Slrnson  v.  Brown,  68  K.  Y.  (23 
Sick.)  356. 

A  release  of  damages  by  a  husband,  for  the  personal  abuse  of  his 
wife,  is  a  good  bar  to  a  joint  action  by  the  husband  and  wife  for  the 
same  cause.     Soiiihioorth  v.  Packard,  1  Mass.  95. 

The  attorney  on  record  cannot,  without  special  authority,  execute  a 
valid  release  to  one  who  is  liable  over  to  his  client,  in  order  to  render 
him  a  competent  witness.  Marshall  v.  Nagel,  1  Bailey  (So.  Car.),  308. 

A  plaintiff  suing  in  forma  jpauperis  may  execute  a  release  of  the 
cause  of  action  to  the  defendant,  without  the  consent  or  knowledge  of 
his  attorney,  if  it  is  done  hona  fide,  with  a  view  to  settle  the  action, 
and  not  from  any  intention  to  deprive  the  attorney  of  his  costs.  Jones 
V.  Bonner,  5  D.  &  L.  718  ;  2  Exch.  230  ;  17  L.  J.  Exch.  343. 

If  a  person  who  is  sued  by  a  landlord,  in  the  name  of  his  tenant, 
procure  a  release  from  the  nominal  plaintiff,  the  court  will  order  the 
release  to  be  delivered  up  and  permit  the  landlord  to  proceed.  Payne 
V.  Rogers,  1  Dougl.  407. 

A  general  release,  given  by  a  trustee,  in  fraud  of  his  trust,  is  void. 
Manning  v.   Cox,  7  Moore,  617. 

A  mere  discharge,  signed  by  both  husband  and  wife,  when  the  latter 
acknowledges  the  receipt  of  a  sum  of  money,  is  not  sufficient  to  shift 
the  onus  of  a  negative  proof  on  the  wife.  Breaux  v.  Le  Blanc,  16 
La.  Ann.  145. 

Although  a  release  to  a  mere  stranger  is  wholly  inoperative,  yet  a 
contingent  remainder  or  executory  devise,  where  the  contingency  is 
merely  attached  to  the  event  on  which  it  is  to  vest,  may  be  released  to 
any  party  possessed  of  an  interest  in  the  land.  Matloch  v.  Lee,  9 
Ind.  298. 

A  naked  possibility,  or  remote  possibility,  is  incapable  of  being  re- 
leased, for  a  release  must  l)e  founded  on  a  right  in  esse.  Needles  v. 
Needles,  7  Ohio  (N.  S.),  432. 

§  8.  Release  by  one  of  several  creditors.  See  section  next  pre- 
ceding. 

A  release  under  seal  by  one  partner  in  the  firm,  of  a  debt  due  to  the 
copartnership,  is  binding  on  all  the  partners.  Pierson  v.  Hooker,  3 
Johns.  68 ;  Salmon  v.  Davis,  4  Binn.  375  ;  Wilkinson  v.  Lindo,  7  M. 
tfe  W.  81  ;  Furnival  v.  Weston,  7  Moore,  356.     But  a  release  by  two 
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lessees  will  not  bar  a  third  from  an  action  against  a  landlord,  unless 
the  covenant  was  joint.     EisenhaH  v.  Slaymaker,  14  S.  &  R.  153. 

A  release  by  one  of  the  plaintiffs  who  were  tenants  in  common,  in  an 
action  of  trespass,  is  a  bar  to  the  action.  Austin  v.  Hall,  13  Johns.  286 ; 
Decker  v.  Livingston,  15  Johns.  479.  So  is  a  release  by  one  of  two  joint 
covenantees.  Fitch  v.  Forman,  14  Johns.  172.  But  a  release  by  one 
of  two  lessors  of  the  plaintiff  is  no  bar  to  a  recovery  in  an  action  of 
ejectment,  in  New  York,  such  release  affecting  only  the  qtoanttim  of 
interest.     Jackson  v.  3fcClaskey,  2  Wend.  541. 

A  release  by  one  of  the  plaintiffs  is  a  bar  to  an  action  of  assumpsit 
by  the  owner  of  a  vessel  against  its  master,  for  earnings.  Hall  v. 
Gra7j,  54  Me.  230. 

A  release  by  two  of  three  joint  obligees  is  a  bar  to  a  suit  by  the 
third,  brought  in  the  name  of  the  three,  for  one-third  of  the  benefit  of 
the  contract.  In  such  joint  action  the  plaintiffs  cannot  set  up  that  such 
release  was  a  fraud  on  one  of  their  number,  and  thus  deprive  the  de- 
fendant of  a  legal  defense  to  the  claim  of  the  three.  Myrick  v. 
JDame,  9  Cush.  (Mass.)  248. 

§  9.  Release  of  one  of  several  debtors.  A  release  of  one  of  sev- 
eral obligors,  whether  they  are  bound  jointly  or  jointly  and  severally, 
discharges  the  others,  and  may  be  pleaded  in  bar  by  all ;  but,  to  have 
this  effect,  it  must  be  a  technical  release  under  seal.  Line  v.  Nelson, 
38  X.  J.  Law,  358  ;  Berry  v.  Gillis,  17  IST.  H.  9 ;  Ayer  v.  Ashmead, 
31  Conn.  447;  McAllister  v.  Dennin,  27  Mo.  (6  Jones)  40;  Arm- 
strong V.  Haywarcl,  6  Cal.  183  ;  Frink  v.  Green,  5  Barb.  (N.  Y.)  455  ; 
/Shaw  V.  Pratt,  22  Pick.  305 ;  ante,  p.  452,  §  1.  The  strict  rule  of  law 
is,  that  a  release  of  one  of  several  joint  debtors,  or  joint  and  several  debt- 
ors, is  a  release  of  all.  American  Lank  v.  Doolittle,  14  Pick.  123 ; 
Broion  V.  Harsh,  7  Yt.  320,  327  ;  Bunion  v.  Kincaid,  3  Penn.  St.  57  ; 
Benjamin  v.  McConnell,  9  111.  (4  Gilm.)  536  ;  Vandever  v.  Clark, 
16  Ark.  331 ;  Taylor  v.  Galland,  3  Iowa  (G.-  G.  Greene),  17  ;  Booth 
V.  Campbell,  15  Md.  569;  Cornell  v.  Masten,  35  Barb.  157.  But 
the  rule  is  otherwise  in  equity.  State  v.  Matson,  44  Mo.  305.  A  re- 
lease of  the  principal  will  always  discharge  the  surety.  Id. ;  Yeazie  v. 
Williams,  3  Story,  611.  But  one  surety  may  be  discharged  with- 
out prejudice  to  an  action  against  the  others,  to  the  extent  that  they 
would  be  liable  in  a  suit  for  contribution  between  themselves.  State 
V.  Matson,  44  Mo.  305.  And  where  two  or  more  persons  are  bound 
jointly,  the  claimant  may  release  one  and  reserve  his  remedy  against 
the  others,  with  their  consent.  Campbell  v.  Booth,  8  Md.  107. 
And  where  a  release  of  one  of  several  obligors  sliowed  upon  its  face, 
and  in  connection  with  the  surrounding  circumstances,  that  it  was  not 
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the  intention  of  the  parties  to  release  the  eo-obligors,  and  the  court 
was  convinced  that  the  whole  scheme  of  procuring  a  separate  release 
of  one  of  the  obligoi's  was  a  plan  of  all  for  escaping  the  full  pay- 
ment of  an  honest  debt,  the  instrument  was  construed  merely  as 
a  covenant  not  to  sue,  and  the  co-obligors  were  held  not  to  be  dis- 
charged. Parmelee  v.  Lawrence^  44  111.  405.  And  see  Burke  v. 
Noble^  48  Penn.  St.  168;  Greenwald  v.  Kaster^  86  id.  45;  Bolen  v. 
Crosby,  49  N.  Y.  (4  Sick.)  183. 

If  the  creditor  of  a  corporation,  by  an  instrument  under  seal,  release 
a  stockholder  from  all  personal  liability  for  his  debt,  he  thereby  dis- 
charges the  corporation  and  the  other  stockholders  to  the  same  extent 
as  the  one  to  whom  the  release  is  executed.  Prince  v.  Lynch,  38  Cal. 
528.  If  such  a  release  be  for  the  releasee's  "  proportion  "  of  the  in- 
debtedness of  the  corporation,  the  company  and  the  other  stockholders 
are  only  released  ^ro  tanto.  Id. 

It  may  be  said  then  that,  at  law,  the  release  of  one  or  more  persons  who 
are  jointly  or  jointly  and  severally  bound  is  a  discharge  of  all,  unless  it 
appears  from  the  instrument,  or  the  circumstances  and  relations  of  the 
parties^  it  cannot  reasonably  be  supposed  to  have  been  so  intended. 
JBonney  v.  Bonney,  29  Iowa,  448;  Neligh  v.  Bradford,  1  Neb.  451. 

§  10.  Release  of  oue  of  several  tort-feasors.  A  release  of  one 
joint  trespasser  is  a  release  of  all ;  it  operates  as  a  satisfaction.  Brov^n 
V.  Marsh,  7  Vt.  320,  327 ;  Abel  v.  Forgue,  1  Eoot,  502 ;  Gould  v.  Gould, 
4  N.  H.  173 ;  Irwin  \.  Scribner,  15  La.  Ann.  583  ;  Ayer  v.  Ashmead, 
31  Conn.  447.  But  a  release,  not  under  seal,  of  one  joint  trespasser,  show- 
ing on  its  face  that  it  was  not  intended  to  affect  the  liability  of  others, 
will  not  operate  to  discharge  the  action.  Bloss  v.  Plymale,  3  W. 
Ya.  393 ;  Matthews  v.  Chicopee  Manf.  Co.,  3  Eob.  (N.  Y.)  711.  But 
a  release,  under  seal,  of  one  of  three  joint  tort-feasors,  as  here,  in  re- 
moving the  lateral  support  of  the  releasor's  buildings,  bars  the  right 
to  recover  from  the  others.  Gunther  v.  Lee,  45  Md.  60 ;  24  Am. 
Eep.  504. 

After  rendition  of  judgment  against  several  sued  as  tort-feasors, 
they  become  joint  debtors,  within  the  meaning  of  the  joint  debtor's 
act ;  and  the  plaintiff  may  compromise  with  one,  and  discharge  him 
from  liability  without  affecting  the  liability  of  the  others  for  the  bal- 
ance remaining  due  on  the  judgment,  or  discharging  them  therefrom. 
Irvine  v.  Milllanh,  36  K.  Y.  Supr.  Ct.  (4  J.  &  Sp.)  264  ;  14  Abb.  (N". 
S.)  408  ;  15  id.  378  ;  56  N.  Y.  (11  Sick.)  635. 

§  11.  Operation  and  effect,  generally.  A  release  operates  upon 
those  matters  expressed  therein  which  exist  at  the  time  of  giving  the 
same ;  but  it  will  not  operate  prospectively  to  defeat  an  action  the  cause 
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of  which  may  arise  afterward.  Cocke  v.  Stuart,  Peck  (Tenn.),  13T 
Francis  v.  Boston,  etc.,  Mill  Corp.,  4  Pick.  365,  368;  Ashtun  v, 
Freestun,  2  M.  &  G.  1 ;  Hartley  v.  Manton,  5  Q.  B.  247.  It  cannot 
operate  to  cut  off  a  promise  of  which  it  was  the  consideration.  Allen 
V.  Frishee,  2  Root,  Y6.  Biit  a  release  of  all  debts,  dues  and  demands, 
discharges  a  note  given  for  the  interest  of  another  note,  although  the 
note  for  the  princijDal  was  excepted  in  the  release.  Howell  v.  Sea- 
man, 1  Root,  383.  A  release,  where  neither  of  the  parties  to  it  have 
any  possession,  actual  or  legal,  in  the  land  released,  passes  nothing. 
Porter  v.  Perkins,  5  Mass.  233 ;  Bennett  v.  Irwin,  3  Johns.  363. 
Put  a  release  to  one  in  possession  cf  lands,  whether  by  right  or  wrong, 
will  operate  to  pass  such  right,  if  made  by  one  having  a  right  to  the 
same.     Poor  v.  Robinson,  10  Mass.  131,  131. 

A  general  release  of  all  demands  may  operate  to  discharge  debts  due 
to  the  releasor  as  executor  although  it  be  not  signed  by  him  as  execu- 
tor. Sherhurne  v.  Goodwin,  44  N.  II.  271.  But  though  a  release  is 
general  in  its  terms,  the  court  will  limit  its  operation  to  matters  con- 
templated by  the  parties  at  the  time  of  its  execution.  Lyall  v.  Ed- 
wards, 6  Hurl.  &  Nor.  337;  10  L.  J.  Exch.  193;  Upton  v.  Upton,  1 
D.  P.  C.  400.  So  a  release  general  in  its  terms  was  limited  so  as  noi  to 
include  a  particular  debt  unknown  to  exist  at  the  time  of  its  execution 
and  not  intended  to  be  released.  Moore  v.  Weston,  25  L.  T.  (N.  S.) 
542. 

A  release  of  all  damages  on  account  of  the  laying  out  of  or  construc- 
tion of  a  railroad  through  and  over  the  land  of  the  releasor,  does  not  cover 
damages  occasioned  to  the  remaining  land  of  the  releasor  by  the  con- 
struction of  the  railroad  over  the  land  of  other  persons.  Eaton  v. 
Boston,  etc.,  R.  R.  Co.,  51  N.  II.  504  ;  12  Am.  Rep.  147. 

Where  a  distress  for  rent  has  been  levied  on  goods,  and  they  have 
been  replevied,  and  the  matter  was  compromised  and  a  release  given 
to  the  tenant,  discliarging  him  from  all  claims  and  liabilities  for  rent 
provided  for  in  the  lease,  the  release  was  held  to  relate  only  to  rents 
which  had  accrued  up  to  the  time  of  settlement.  Laio  v.  Bentley, 
25  111.  52. 

A  release  to  a  debtor  for  all  claim  on  him  for  the  debt  does  not,  if 
not  so  intended,  discharge  a  subsisting  lien  for  the  same  debt.  Pierce 
v.  Sweet,  33  Penn.  St.  151.  But  a  release  from  the  indorser  of  a  note 
in  the  hands  of  a  holder,  to  the  maker,  "  of  all  claims  and  causes 
of  action  in  law  or  equity,"  covers  the  indorser's  contingent  demand 
against  the  maker  and  extinguishes  it.  Guynemer  v.  Lopez,  11  Rich. 
Law  (So.  Car.),  199. 

A  party  to  a  composition  deed,  executing  the  release  thereby  re- 
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quired  of  all  claims  and  demands  against  the  grantor,  is  not  to  be 
prevented  from  retaining  a  note  assigned  to  him  in  good  faith  by 
the  grantor,  before  the  execution  of  the  deed,  in  discharge  or  pay- 
ment of  a  hona  fide  debt.     Lambert  v.  Jones^  2  P.  &  H.  (Va.)  144. 

A  formal  release  of  one  of  several  tracts  under  a  mortgage  does  not 
discharge  the  other  tracts.  Gulp  v.  Fisher^  1  Watts,  494.  And  where 
the  distributees  of  an  intestate  estate,  on  receiving  from  the  adminis- 
trator the  estimated  value  of  the  assets  of  the  estate,  executed  a  release 
to  him,  under  seal,  of  all  claims  to  the  whole  of  the  estate  both  real 
and  personal,  it  was  held  that  this  release  did  not  include  a  riglit  of 
entry  which  the  intestate  had  reserved  in  land  granted  to  a  church,  and 
•which  was  to  be  forfeited  by  any  change  in  the  creed  of  the  church,  or 
use  of  the  land  for  other  purposes.    'Wilcoxon  v.  Harrison^  32  Ga.  480. 

The  legal  effect  of  a  release  of  contract  made  and  to  be  executed  in 
a  particular  State  is  primarily  to  be  determined  by  the  laws  of  that 
State.     Iloldridge  v.  Farmers,  etc.,  Bank,  16  Mich.  66. 

"Where  a  condition  is  disjunctive,  the  release  of  one  alternative  releases 
the  other  also.  Smith  v.  Durell,  16  K.  H.  344.  And  the  release  of  a 
debt  or  obligation  discharges  all  collateral  securities.  Id. 

A  release,  not  under  seal,  of  one  of  two  joint  debtors,  from  his  share 
of  the  debt,  does  not,  in  a  suit  against  both,  operate  to  discharge  either, 
although  the  party  released  may  have  a  right  of  action  for  the  breach 
of  his  contract  of  discharge.  Drinhioater  v.  Jordan,  46  Me.  432.  See 
ante,  §  9,  p.  460. 

If,  on  the  trial  of  a  cause,  a  release  is  given  to  render  a  witness  com- 
petent, and  the  releasee  avails  himself  of  the  benefit  of  his  testimony, 
the  release  is  a  bar  to  any  future  action  against  the  releasee  upon  a 
cause  of  action  covered  by  the  release,  unless  the  same  were  procm-ed  by 
fraud,  or  by  the  fraudulent  representations  of  the  releasee,  as  to  the  tes- 
timony he  would  give.     Bradley  v.  Grosh,  8  Penn.  St.  45. 

A  parol  release  without  payment  or  satisfaction  is  no  extinguishment 
of  the  debt.     Sigourney  v.  Sibley,  21  Pick.  101. 

If  the  holder  of  a  note,  after  the  time  of  payment,  and  after  suit  has 
been  commenced  against  the  indorser,  release  the  maker  by  writing  not 
under  seal,  and  without  consideration,  such  release  is  void,  and  is  no 
defense  in  the  action  against  the  indorser.  Crawford  v.  MilUpaugh, 
13  Johns.  87. 

A  release  from  suits  may  be  made  subject  to  a  condition  subsequent, 
60  that  if  such  condition  subsequent  is  not  complied  with,  the  release 
will  be  void,  and  the  suits  may  proceed.  Hall  v.  Levy,  L.  E,.,  10  C.  P. 
154  ;  11  Eng.  312  ;  31  L.  T.  (N.  S.)  727;  23  W.  R.  393. 

An  instrument  under  seal  wherein  one  party  agrees  to  dismiss  a  cer 
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tain  suit  he  has  pending  against  the  other,  although  it  also  contains  a 
transfer  of  all  his  interest  in  certain  land,  a  title  bond  for  which  was 
the  foundation  for  such  suit,  and  an  agreement  to  deliver  up  such  bond, 
operates  as  a  release  of  the  action,  and  may  be  so  pleaded.  Stinson  v. 
Moody,  3  Jones'  Law  (No.  Car.),  53. 

A  release  of  a  debt  "  in  like  manner  as  if  the  debtor  had  obtained  a 
discharge  in  bankruptcy,"  is  an  absolute  release,  which,  if  given  with- 
out the  surety's  consent,  discharges  the  surety.  Gragoe  or  Cragoe  v. 
Jones,  L.  R.,  8  Exch.  81 ;  21  W.  R.  408 ;  42  L.  J.  Exch.  68. 

§  12.  How  far  conclusive.  A  release  under  seal  is  conclusive  be- 
tween the  parties,  in  the  absence  of  any  showing  of  fraud  in  obtaining 
it.  Sherhurne  v.  Goodwin,  44  N.  H.  271;  Ellsworth  v.  Fogg,  35  Vt. 
(6  Shaw)  355;  Perkins  v.  Fourniquet,  14  How.  (U.  S.)  313  ;  West\. 
Morris,  98  Mass.  353.  And  when  it  is  made  by  an  executor,  it  wull,  in 
the  absence  of  fraud,  bind  also  the  residuary  legatees.  SJierhurne  v. 
Goodwin,  44  N.  H.  271. 

A  debt  of  record  may  be  discharged  by  a  release  under  seal.  Barker 
V.  St.  Quentin,  12  M.  &  W.  441 ;  1  D.  &  L.  542  ;  13  L.  J.  Exch.  144. 

§  13.  Construction.  A  release  may  be  construed  according  to  the 
particular  purpose  and  intent  for  which  it  was  made.  Solly  v,  Forbes, 
4  Moore,  448;  2  B.  &  B.  38  ;  Seymour  v.  Butler,  8  Clarke  (Iowa),  304  ; 
FasakerlyY.  McKnight,  6  El.  &  Bl.  795 ;  2  Jur.  (N.  S.)  1020  ;  20  L.  J. 
Q.  B.  30.  And  in  construing  releases,  especially  where  the  same  instru- 
ment is  to  be  executed  by  various  persons,  standing  in  various  relations, 
and  having  various  kinds  of  claims  against  the  releasee,  general  words, 
though  the  most  comprehensive,  are  to  be  limited  to  particular  demands, 
where  it  manifestly  appears,  by  the  consideration,  by  the  recital,  and  by 
the  nature  and  circumstances  of  the  demands,  to  one  or  more  of  which 
it  is  proposed  to  apply  the  release,  that  it  was  so  intended  to  be  limited 
by  the  parties.  Rich  v.  Lord,  18  Pick.  322 ;  Payler  v.  Homersham, 
4  M.  &  S.  423  ;  Lindo  v.  Lindo,  1  Beav.  496 ;  Lyall  v.  Edwards,  6  H. 
&  K  337;  Boyes  v.  Bluck,  13  C.  B.  563;  22  L  J.  C.  P.  173. 

Where  there  are  only  general  words  in  a  release  they  are  construed 
most  strongly  against  the  releasor.  Jackson  v.  Stackhouse,  1  Cow.  122. 
A  release  "  from  all  claims,  demands,  actions  and  causes  of  action,  which 
I  now  have  against  him,  whether  in  my  own  name  or  in  the  name  of 
other  persons,  held  by  me,  or  owned  by  me,  and  particularly  from  the 
debts  and  costs  in  two  actions  "  (specified),  "  which  are  to  be  entered 
'neither  party,'"  is  a  general  release.  Dunhar  v.  Dunha/r,  5  Gray 
(Mass.),  103.  But  a  release  of  all  actions  and  causes  of  action  against 
J.  S.  is  not  a  release  of  a  cause  of  action  against  a  firm  of  which  J.  S. 
id  a  member.  Reading  R.  R.  v.  Johnson,  7  Watts  &  Serg.  317.     And 
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a  general  release  of  all  demands  does  not  reach  demands  held  by  the 
releasor  as  executor.  Wiggins  v.  Norton,  R.  M.  Charlt.  15.  A  release 
by  a  son  of  all  his  present  or  future  interest  in  his  father's  estate,  either 
by  will,  descent,  or  otherwise,  together  with  a  covenant  of  non-claim, 
if  made  without  fraud  and  with  the  father's  consent,  will  effectually 
bar  any  claim  of  such  interest  by  the  releasor,  either  at  law  or  in  equity. 
Curtis  V.  Curtis,  40  Me.  24. 

A  release  to  one  not  in  possession,  if  made  for  a  valuable  considera- 
tion, will  be  construed  to  be  any  lawful  conveyance  by  which  the  estate 
might  pass.     Pray  v.  Pierce,  7  Mass.  381. 

A  deed  of  release  of  shares  in  a  turnpike  corporation  will  be  held  to 
operate  as  a  grant,  in  order  to  effect  the  intention  of  the  parties.  Hast- 
ings V.  J^lue  Hill  Tump.  Corp.,  9  Pick.  80. 

A  deed  inter  partes  cannot  operate  as  a  release  to  strangers  ;  therefore, 
a  cliarter-party  between  A  and  B,  in  consideration  of  the  freight  B  was 
to  pay,  was  thereby  declared  null  and  void,  A  agreeing  to  cancel  the 
first  in  consideration  of  the  second,  and  C  was  thereby  acquitted  of  all 
claims  which  A  might  have  against  him  in  virtue  of  the  first  charter- 
party,  does  not  operate  as  a  release  from  A  to  C  of  the  first  charter- 
party.     Storer  v.  Gordon,  3  M.  &  S.  508. 

§  14,  How  pleaded  and  proved.  A  plea  of  release,  which  does  not 
answer  all  it  professes  to  do,  being  bad  in  part  is  bad  in  the  whole.  St. 
Germain's  {Earl)  v.  Willan,  3  D.  &  R.  441 ;  2  B.  &  C.  216.  And  a 
plea  of  release  pleaded  j9?/^.s  darrein  continuance  after  a  demurrer  and 
joinder  in  demurrer,  operates  as  a  retraxit  of  the  demurrer.  Solomon 
v.  Graham,  1  Jur.  (N.  S.)  1070 ;  24  L.  J.  Q.  B.  332. 

In  debt  on  a  writing  obligatory,  a  plea  of  release  should  allege  that 
the  release  was  under  seal.  Griggs  v.  Voorhies,  7  Blackf.  561  ;  Pender 
V.  Samj)son,  11  Mass.  42 ;  Gibson  v.  Weir,  1  J.  J.  Marsh.  446.  A  release 
is  not  admissible  unless  pleaded.  Johnson  v.  Kerr,  1  S.  &  R.  25.  And 
an  averment  against  the  express  words  of  a  written  discharge  is  not 
admissible.  Palmer  v.  Corhin,  1  Root,  271.  The  recital  of  a  release 
is  not  such  evidence  of  its  existence  as  will  oblige  a  vendee  of  the  land 
covered  by  it  to  pay  the  purchase-money.  Smith  v.  Wehster,  2  Watts, 
478.  Where  a  covenant  not  to  sue  is  pleaded,  if  the  covenantee  is  a 
sole  debtor,  it  will  be  a  release  in  bar  of  any  action ;  but  if  lie  is  one  of 
two  or  more  debtors,  such  covenant  cannot  be  pleaded.  Shed  v.  Pierce, 
17  Mass.  623,  628 ;   Goodnow  v.  Smith,  18  Pick.  414. 

Where  a  defendant,  in  an  action  of  trespass,  pleaded  a  "  writing  or 
release  "  by  the  plaintiff,  setting  it  forth  in  his  plea  as  follows :  "  Re- 
ceived of  A,  this  22d  Sept.,  1834,  $1,  in  full  of  all  demands  to  this 
date.  B."  It  was  held  that  the  instrument  so  recited  was  not  a  tech- 
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nical  release,  and  that  the  pleader,  having  set  forth  the  instrument  in 
his  plea,  did  not  intend  to  plead  it  as  a  release.  Tucker  v,  Baldwin^ 
13  Conn.  136.  And  in  an  action  on  a  bond,  where  the  defendant  pleaded 
that  after  executing  the  bond,  an  agreement  was  made  bj  and  between 
the  plaintiff  and  the  defendant  and  divers  other  persons,  and  sealed  with 
the  plaintiii's  seal ;  and  that  it  was  agreed,  by  the  agreement,  that  the 
agreement  might  be  pleaded  bj  the  defendant  in  bar  to  all  demands 
and  proceedings  with  respect  to  the  alleged  claim  on  the  bond,  it  was 
held  that  the  plea  ought  to  have  set  out  so  much  of  the  deed  as  operated 
as  a  release,  and  to  have  expressly  averred  that  the  deed  did  so  operate, 
and  that  therefore  the  plea  was  bad  in  substance.  Wilson  v.  Braddyll, 
9  Exch.  718  ;  25  Eng.  Law  &  Eq.  550  ;  23  L.  J.  Exch.  227. 

A  plea  of  release  to  a  bill  for  an  account  is  not  void  because  it  is  not 
stated  in  such  plea,  nor  in  the  answer  in  support  thereof,  that  the  release 
was  obtained  freely  and  without  fraud,  unless  the  bill  contains  allega- 
tions of  fraud  which,  if  true,  would  avoid  the  release.  McClane  v. 
Shepherd,  21  N".  J.  Eq.  76. 

A  release  of  all  demands  by  a  daughter  who  has  been  seduced,  to  the 
seducer,  cannot  be  set  up  in  bar  to  an  action  by  the  mother  for  the 
injury  arising  to  her  by  the  seduction.  Gimbel  v.  Smidth^  7  Ind. 
627. 

The  entries  in  the  bill  of  costs  of  a  deceased  attorney  are  good  sec- 
ondary evidence  of  the  execution  of  mutual  releases.  SJceffington  v. 
Whitehurst,  3  Y.  &  C.  1. 

§  15.  How  impeaclied.  A  party  to  a  release,  who  means  to  deny  it 
when  it  is  set  up  by  the  other  party  as  a  defense,  must  reply  7ion  est 
factum  /  and  if  he  puts  in  a  replication  denying  that  the  legal  opera- 
tion and  effect  of  the  release  are  such  as  to  discharge  the  defendants, 
the  replication  is  demurrable.  Dennistori  v.  Mudge,  4  Barb.  243.  But  a 
reply  is  not  necessary  under  the  New  York  Code  to  enable  the  plaintiff 
to  show  that  a  release  of  the  claim  sued  upon,  set  up  in  the  answer, 
was  fraudulently  procured.  Accordingly,  where,  in  an  action  to  set 
aside  a  release  for  fraud,  the  complaint  set  forth  that  in  an  action  pre- 
viously brought,  and  then  pending,  upon  the  claim  to  which  it  referred, 
it  had  been  set  up  as  a  defense,  it  was  held  that  a  demurrer  was  prop- 
erly sustained.  Dambman  v.  Schulting,  6  Thomp.  &  C.  (N.  Y.)  251 ; 
4  Hun,  50. 

The  provision  of  the  Revised  Statutes  which  permits  an  inquiry  into 
the  consideration  of  a  sealed  instrument  has  not  altered  the  rule  of  the 
common  law,  by  which  a  release  under  seal  operates  j^er  se  as  an  extin- 
guishment of  the  debt  to  which  it  refers,  and  although  liable  to  be 
avoided  by  proof  that  it  was  obtained  through  fraud  or  duress,  it  is  not 
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open  to  contradiction  by  parol  evidence.  Stearns  v.  Tappin,  5  Duer 
(N.  Y.),  294.  As  to  when  a  release  is  to  be  avoided  by  duress  of  prop- 
erty, see  Spaids  v.  Barrett,  57  111.  289  ;  11  Am.  Rep.  10.  A  court 
of  law  has  no  jurisdiction  to  set  aside  a  release  which  is  good  in  law  ; 
but  in  the  exercise  of  its  equitable  jurisdiction  it  may  interfere  to 
prevent  a  defendant  from  pleading  a  release  where  it  would  be  a  mani- 
fest fraud  on  a  third  party  seeking  to  enforce  a  demand  against  the 
defendant,  and  a  party  to  the  fraud-  Phillips  v.  Clagett,  11  M.  &"W. 
48;  2.  D.(K  S.)  1004;  12  L.  J.  Exch.  275.  AVliere  a  release  of  a 
legal  demand  has  been  improperly  obtained,  a  court  of  equity  will 
set  aside  the  release,  but  will  not  decree  payment  of  the  legal  demand. 
Pascoe  V.  Pascoe,  2  Cox,  109.  And  a  party  who,  upon  a  compro- 
mise, has  executed  a  general  release,  claiming  relief  on  the  ground  of 
a  large  item  in  which  he  was  interested  having  by  mistake  been  omitted 
in  the  account,  is  entitled  to  relief,  but  to  obtain  it  the  release  must  be 
M'holly  set  aside.     Pritt  v.  Clay,  6  Beav.  503. 

But  where  mutual  releases  of  all  demands  were  executed  by  mutual 
agreement,  and  the  defendant  gave  up  his  notes  to  the  plaintiff,  the 
plaintiff  cannot  avoid  the  effect  of  this  settlement  by  showing  that  he 
labored  under  a  mistake  as  to  the  amount  of  his  own  account.  BlaclC'- 
mer  v.  Wright,  12  Yt.  377. 

Where  a  release  has  been  executed  and  the  parties  have  for  a  long 
space  of  time  acquiesced  in  it,  the  mere  proof  of  errors  will  not,  in 
the  absence  of  fraud,  induce  the  court  either  to  set  it  aside  or  to  give 
leave  to  surcharge  and  falsify;  but  the  nature  and  amount  of  the  errors 
alleged  and  proved  may  have  a  very  considerable  effect  in  the  consid- 
eration of  the  question  whether  the  release  was  fairly  obtained.  Mil- 
lar V.  Craig,  6  Beav.  433.  The  fact  that  a  party  executing  a  release 
supposed  it  to  be  a  mere  receipt  is  not  sufficient  to  invalidate  the  instru- 
ment, unless  she  had  reasonable  grounds  for  such  supposition.  Schmidt 
V.  lierfurth,  5  Rob.  (N".  Y.)  124.  And  evidence  of  collusion  between 
the  parties  to  the  release  will  not  be  admitted  to  change  the  effect  of 
the  release.     Hall  v.  Graij,  54  Me.  230. 

§  16.  Release  of  errors.  Where  there  is  a  judgment  against  two 
on  a  bond,  and  one  gives  a  release  of  errors,  the  release  may  be  pleaded 
in  bar  of  a  writ  of  error  quoad  him  who  released,  but  not  against  his 
co-defendant.  Clarh  v.  Goodwin,  1  Blackf .  74  ;  Flenrickson  v.  Van 
WinMe,  21  111.  274.  A  release  of  errors,  executed  for  the  purpose  of 
procuring  an  injunction,  may  be  pleaded  in  bar  of  a  writ  of  ei-ror, 
although  the  injunction  had  been  refused  and  the  bill  dismissed.  Millar 
T.  Fa/rrar,  2  Blackf.  219. 
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An  agreement  in  writing  under  seal  by  the  defendant,  that  the  title 
to  the  property  in  controversy  is  in  the  plaintiflE,  and  expressing  the 
desire  that  the  suit  be  tried  upon  its  merits,  without  regard  to  error  in 
the  proceedings,  so  that  the  finding  may  be  that  it  is  the  property  of  the 
plaintiff,  so  as  to  vest  the  title  in  him  fully  by  the  judgment  of  the 
court,  has  the  effect  of  a  release  of  errors.  Martin  v.  Eawkins,  20 
Ark.  150. 
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CHAPTER  LVIII. 

EESCINDING  INSTRUMENTS. 
ARTICLE  I. 

GENERAL     RULES. 

Section  1.  Definition  and  nature.  Rescinding  a  contract  is  abro- 
gating or  annulling  it.  See  ante^  Yol.  5,  p.  507.  A  contract  may 
be  rescinded  by  mutual  consent.  DeBernardy  v.  Harding^  8  Exch. 
822;  22  L.  J.  Exch.  340;  Heinckey  v.  Earle,  8  El.  &  Bl.  410.  It 
may  take  place  as  the  act  of  one  party  in  consequence  of  a  failure  to 
perform  by  the  other.  Latorence  v.  Dale,  3  Johns.  Ch.  23 ;  17  Johns. 
437.  But  a  contract  cannot  be  rescinded  by  one  party  for  the 
default  of  the  other,  unless  both  can  be  put  m  statu  qiio  as  before 
the  contract.  Iltmt  v.  Silk,  5  East,  449  ;  2  Smith,  15 ;  Franklin  v. 
Miller,  4  A.  &  E.  599  ;  Clay  v.  Turner,  3  Bibb,  52  ;  Pintard  v.  Mar- 
tin, 1  S.  &  M.  (Miss.)  Ch.  126.  And  it  may  take  place  on  account 
of  fraud,  even  though  the  contract  be  partially  executed.  Clarke  v. 
Dickon,  EL,  Bl.  &  El.  148 ;  YoMe  v.  Cohhold,  1  Exch.  798 ;  Marston 
V.  Braokett,  9  N.  H.  336 ;  TlotcJikiss  v.  Fortson,  7  Yerg.  (Tenn.)  67. 

§  2.  What  is  good  ground  for.  See  ante,  Yol.  5,  chap.  118,  pp. 
510-519,  where  this  subject  is  quite  fully  discussed. 

It  is  not  necessary,  to  authorize  tlie  rescinding  of  a  contract  of  sale, 
that  the  sale  should  have  been  made  solely  in  reliance  upon  false  rep- 
resentations. And  when  a  vendor  has  disaffirmed  a  sale  on  account  of 
fraud,  he  may  reclaim  by  an  action  in  replevin  such  of  the  goods  sold 
as  are  within  his  reach,  and  at  the  same  time  maintain  an  action  against 
the  vendee  to  recover  damages  for  those  that  have  been  disposed  of. 
Hersey  v.  Benedict,  15  Hun  (N.  Y.),  282. 

"Where  some  act  is  to  be  done  by  each  party  under  a  special  agree- 
ment, and  the  defendant  by  his  neglect  prevents  the  plaintiff  from 
carrying  the  contract  into  execution,  the  plaintiff  may  recover  back  any 
money  paid  under  it.     Giles  v.  Edwards,  7  T.  R.  181. 

§  3.  What  not  a  sufficient  ground.  See  ante,  Yol.  5,  chap.  118, 
pp.  507-519. 

A  person  may,  at  his  own  option,  rescind  the  contract,  and  return 
back  the  price,  if  he  can  return  wliat  he  has  received  under  it,  where 
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he  was  induced  by  fraud  to  enter  into  tlie  contract,  and  paid  money 
under  it.  But  when  he  can  no  longer  place  the  parties  in  statu  quo,  as 
if  he  has  become  unable  to  return  what  he  has  received,  in  the  same 
plight  as  that  in  which  he  received  it,  the  right  to  rescind  no  longer 
exists,  and  his  remedy  must  be  by  an  action  for  deceit,  and  not  for 
money  had  and  received.     Clark  \.  Dickson,  El.,  Bl.  &  El.  14:8. 

Inadequacy  of  value  is  not,  in  itself,  sufficient  to  set  aside  a  contract. 
Griffith  V.  Spratley,  1  Cox,  383 ;  Marshall  v.  Collett,  1  Y.  &  C.  232  ; 
Ahlott  V.  Sworcler,  4  DeG.  &  S.  448  ;  Davies  v.  Goojper,  5  Mylne  & 
C.  270.     And  see  ante,  p.  507,  Yol.  5,  chap.  118. 

§  4.  Duty  of  rescinding  party.  See  ante,  Vol.  5,  pp.  508,  509, 
522. 

§  5.  Effect  of  rescission.  Id.,  chap.  118. 

§  6.  Wlio  may  enforce.  Id.,  pp.  521-523. 

To  enable  one  who  is  not  a  party  to  a  contract  to  claim  to  enforce  it, 
he  must  either  be  named  in  it,  or  clearly  designated  as  the  person  for 
whose  benefit  it  is  made.  Peddie  v.  Brown,  3  Macq.  H.  L.  Cas.  65  ; 
3  Jur.  (N.  S.)  895. 

Where  A  and  two  others  join  in  an  action  on  a  contract,  on  the  de- 
posit of  goods  by  the  three,  with  the  defendant,  who  was  not  to  give 
them  up  without  the  joint  order  of  the  three,  and  they  were  given  up 
without  such  joint  order,  and  the  defendant  pleaded  that  they  were  given 
up  to  A  at  his  request,  the  plea  was  held  to  be  good ;  for  A  being  disabled 
from  suing  for  what  he  himself  had  done,  could  not  sue,  though  join- 
ing others  with  him.  Brandon  v.  Scott,  7  El.  &  Bl.  234  ;  3  Jur.  (N. 
S.)  362 ;  26  L.  J.  Q.  B.  163. 
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CHAPTER  LIX. 

RESCUE. 
ARTICLE  I. 

GKNEEAL     RULES. 

Section  1.  Definition  and  nature.  A  rescue,  as  connected  with 
the  law  of  distresses,  occurs  where  the  owner,  or  other  person,  takes 
away  by  force,  a  chattel  distrained,  from  the  party  distraining.  It  is 
requisite,  however,  that  such  person  shall  have  had  actual  possession  of 
the  thing  or  it  will  not  amount  to  a  rescue.  Hence,  if  a  man  come 
upon  the  land  to  make  a  distress,  and  is  disturbed  or  prevented,  rescue 
will  not  lie,  but  he  will  be  entitled  to  bring  a  special  action  on  the  case 
for  the  wrongful  disturbance. 

The  term  "  rescue  "  means  the  setting  at  liberty,  against  law,  the 
person  or  goods  of  another,  arrested  or  seized  by  process  or  course  of 
law.  1  Inst.  160  h.  It  is  laid  down,  that  whatever  is  such  a  prison,  as 
the  party  himself  would,  by  the  common  law,  be  guilty  of  felony  in 
breaking  from,  a  stranger  would  be  guilty  of  as  higli  a  crime  at  least 
in  rescuing  him  from  it.  Although  upon  the  principle  that,  wherever 
the  arrest  of  a  felon  is  lawful  the  rescue  of  him  is  a  felony,  it  will  not 
be  material  whether  the  party  an-ested  for  felony,  or  suspicion  of 
felony,  be  in  the  custody  of  a  private  person  or  of  an  officer,  yet,  if  he 
be  in  the  custody  of  a  private  person,  it  seems  that  the  rescuer  should 
be  shown  to  have  knowledge  of  the  party  being  under  arrest  for 
felony. 

§  2.  Wlien  a  defense.  When  a  distress  is  taken  without  cause,  or 
where  rent  is  not  due,  or  if  the  owner  tender  the  rent  before  the  dis- 
tress taken,  the  owner  may  lawfully,  before  the  distress  is  impounded, 
make  rescue ;  but  after  the  distress  is  once  regularly  impounded,  the 
owner  cannot  break  the  pound,  or  liberate  the  chattel,  for  it  is  then  in 
the  custody  of  the  law,  .and  a  pound-keeper  is  compelled  to  receive 
every  thing  offered  to  his  custody,  and  is  not  answerable  whether  the 
impounding  were  legal  or  not. 

If  a  person  take  cattle  from  the  lawful  custody  of  a  field  driver, 
when  driving  them  to  the  pound,  it  is  a  rescue,  although  they  are  never 
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out  of  his  sight,  and  are  finally  yielded  to  him  and  impounded.  Vin- 
to7i  V.  Vinton,  17  Mass.  342,  The  illegality  of  a  distress  is  a  good  bar 
to  an  action,  under  the  Massachusetts  statute,  for  a  rescue.  Melody  v. 
Jieah,  4  Mass.  471.  The  penalty  prescribed  under  that  statute  does 
not  extend  to  a  rescue  of  neat  cattle.     Berry  v.  Eipley,  1  Mass.  167. 

The  officer's  return  of  a  rescue  is  conclusive  evidence  of  such  fact. 
Buckminder  v.  Applehee,  8  N.  H.  546. 

§  3.  When  not  a  defense.  A  rescue  before  commitment  is  not  au 
excuse  for  the  officer,  where  the  arrest  is  by  virtue  of  an  execution 
Car  gill  v.  Taylor,  10  Mass.  206. 

§  4.  Who  may  interpose.     See  preceding  sections. 

§  5.  How  interposed.  Rescue  is  generally  deemed  the  ground  of 
an  action,  and  rarely,  if  ever,  does  it  become  a  defense.  To  an  action 
of  rescue  of  goods  distrained,  we  assumei,  as  has  been  seen  above,  that 
the  illegality  of  the  distress  might  be  shown  as  a  bar.  However,  if 
rescue  should  be  a  defense,  the  manner  of  interposing  it  would  be  the 
same  as  the  interposition  of  any  other  affirmative  defense. 
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CHAPTER  LX. 

SET-OFF. 
AKTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  natnre.  Set-off  has  been  variously  de- 
fined. But  it  may  be  briefly  described  as  "  a  mode  of  defense  whereby 
the  defendant  acknowledges  the  justice  of  the  plaintiif 's  demand  on 
the  one  hand,  but  on  the  other  sets  up  a  demand  of  his  own  to  counter- 
balance it,  either  in  whole  or  in  part."  Tomlin's  L.  Diet.  And  see 
2  Bouv.  Diet.  515 ;  Byles  on  Bills,  360  ;  Brown's  L.  Diet.  321.  Or,  a 
set-off  is  made  where  the  defendant  has  a  debt  against  the  plaintiff, 
arising  out  of  a  transaction  independent  of  the  contract  on  which  the 
plaintiff  sues,  and  desires  to  avail  himself  of  that  debt,  in  the  existing 
suit,  either  to  reduce  the  plaintiff's  recovery  or  to  defeat  it  altogether, 
and,  as  the  case  may  be,  to  recover  a  judgment  in  his  own  favor  for  a 
balance.  Avery  v.  Brown,  31  Conn.  398,  401.  A  set-off  is,  there- 
fore, in  the  nature  of  a  cross-action,  and  to  maintain  it  the  same  princi- 
ples must  govern  in  the  one  as  in  the  other.  Chase  v.  Strain,  15  N. 
H.  535  ;  Mitchell  v.  McLean,  7  Fla.  329 ;  Ererson  v.  If^ry,  72  Penn. 
St.  326 ;  Barnes  v.  Shelto7i,  Harp.  (So.  Car.)  33  ;  M'Dowell  v.  Tate,  1 
Dev.  (No.  Car.)  249  ;  Lewis  v.  Deiiton,  13  Iowa,  441.  A  payment  is 
merely  the  extinguishment  of  the  debt,  and  is  not  in  the  natm-e  of  a 
set-off,  which  may  be  used  or  omitted  as  a  defense,  at  the  pleasure  of 
the  defendant.  Broughton  v.  Mcintosh,  1  Ala.  103.  See  Hill  v, 
Austvn,  19  Ark.  230.  That  a  set-off  is  not  strictly  a  defense,  see 
Curram,  v.  Curran,  40  Ind.  473. 

As  a  remedy,  set-off  was  unknown  to  the  common  law,  according  to 
which,  mutual  debts  were  inextinguishable,  except  by  actual  payment 
or  release  {Commonwealth  v.  Clarkson,  1  Kawle  [Penn.],  291 ;  Meri- 
wether V.  Bird,  9  Ga.  594) ;  or,  at  most,  the  right  of  set-off  at  com- 
mon law  was  limited  to  cases  of  mutual  connected  debts,  and  did  not 
extend  to  debts  unconnected  with  each  other.  HurTbert  v.  Pacific 
Ins.  Co.,  2  Suran.  (C.  C.)  471,  477;  White  v.  Governor,  18  Ala.  767; 
MLean  v.  M"* Lean,  1  Conn.  397;  Baltimore  Ins,  Co.  v.  McFadon,  4 
Vol.  VII.— 60 
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Har.  &  J.  (Md.)  31,  But  the  doctrine  of  set-off  has  always  been  recog- 
nized in  tlie  civil  law  by  the  term  "  compensation  "  (See  Beatty  v. 
Scudday,  10  La.  Ann.  404;  Kean  v.  Brandon,  17  id.  37;  New  Or- 
leans V.  Finnerty,  27  id.  681 ;  21  Am.  Kep.  569  ;  Slaughter  v.  Ilailey, 
21  Tex.  537) ;  and  has  been  adopted  into  all  the  systems  of  jurispru- 
dence copied  from  that  law.  See  Carpenter  v.  Butterfield,  3  Johns. 
Cas.  144,  155.  Although  founded  confessedly  in  justice  and  sound 
policy,  it  was  not  adopted  into  the  common  law  of  England,  until  reluct- 
antly and  cautiously  introduced  under  the  pressure  of  glaring  necessity 
by  successive  but  limited  statutes.  Spurr  v.  Snyder,  35  Conn.  172. 
And  see  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  359  ;  S.  C,  22  Am.  Eep. 
312. 

In  England,  the  defense  of  set-off  is  founded  on  the  statute  of  2  Geo. 
2,  ch.  22,  which  was  made  perpetual  by  the  statute  of  8  Geo.  2,  chap. 
24.  Under  the  provisions  of  these  statutes,  and  of  subsequent  ones 
enacted  in  England  and  in  this  country,  the  defendant  is  now  permit- 
ted, in  cases  of  mutual  debt,  to  set  off  his  claim  against  the  plaintiff's, 
by  pleading  it  in  bar.  See  2  Chit,  on  Cont.  (11th  Am.  ed.)  1267  ;  Meri- 
loether  v.  Bird,  9  Ga.  594.  But  it  is  not  compulsory  on  the  defendant 
to  avail  himself  of  his  right  of  set-off ;  he  may,  if  he  please,  satisfy  the 
plaintiff  the  whole  of  his  debt,  and  then  resort  to  a  cross-action  to  re- 
cover the  money  due  from  him,  Laing  v.  Chatham,  1  Camp.  252  ;  De- 
Sylva  V.  Henry,  3  Port.  (Ala.)  132 ;  Himes  v.  Barjiitz,  8  Watts,  39 ; 
Minor  V.  Walter,  17  Mass.  237.  Or,  if,  the  set-off  exceed  the  plaintiff's 
demand,  an  action  will  afterward  lie  for  the  surplus.  Hennell  v. 
Fairlamh,  3  Esp,  104.  But,  in  such  case,  according  to  the  prevail- 
ing practice  in  this  country,  the  defendant  would  have  judgment 
against  the  plaintiff  for  the  surplus  due  on  his  set-off  {Cowsar  v. 
Wade,  2  Brev.  [So.  Car.]  291 ;  Avery  v.  Brown,  31  Conn.  398)  ;  and  the 
plaintiff  would  not  be  allowed  to  discontinue  his  action  to  avoid  this. 
Biley  V.  Carter,  3  Humph.  (Tenn.)  230. 

There  can  be  no  set-off  when  the  plaintiff  has  no  cause  of  action 
{Claridge  v.  Klett,  15  Penn.  St.  255) ;  nor  can  there  be  a  set-off  against 
a  set-off.  GaUe  v.  Parry,  13  Penn.  St.  181;  Hudnallx.  Scott,  2  Ala. 
569.  Set-offs  are  allowed  in  order  to  prevent  multiplicity  of  actions, 
and  ought  not  to  be  allowed  so  as  to  be  themselves  the  cause  of 
new  disputes.     Mangle  v.  Stiles,  31  Penn.  St.  72. 

Since  set-off  belongs  to  the  remedy,  it  is  governed  by  the  lex 
fori.  Savary  v.  Savary,  3  Clarke  (Iowa),  271.  And  statutes  of  set- 
off, being  regarded  as  beneficial  acts,  tending  to  prevent  circuity  of 
action,  and  to  settle  controversies  speedily,  and  with  comparatively 
small  expense,   will  be  liberally  construed.     See  Temple  v.  Scott,  3 


SET-OFF.  475 

Minn.  419 ;  Oood  v.  Good,  5  "Watts,  116 ;  Charriboret  v.  Cagney,  10 
Abb!  (N.  S.)  31.  The  expressions  "  mutual  debts,"  "  dealing  togetlier," 
and  "  indebted  to  each  otlier,"  in  the  statutes,  are  held  to  be  of  the  same 
import.  Gordon  v.  Bowne,  2  Johns.  150 ;  Pate  v.  Gray,  1  Ilenipst. 
155. 

§  2.  What  demands  a  subject  of  set-off.  Demands,  in  order  to  be 
the  snbject  of  set-off,  must  be  legal ;  and  a  claim  which  is  in  itself 
illegal  c'innot  be  the  subject  of  a  set-off.  Chicago,  etc.,  Dock  Co.  v. 
Dunlap,  32  111.  207.  Thus,  accounts  founded  on  a  gaming  considera- 
tion are  not  allowed  as  set-off".  Payne  v.  Loudon,  3  Bibb  (Ky.),  250  ; 
Caldwell  V.  Caldwell,  2  Bush  (Ky.),  446.  And  services  rendered  in 
behalf  of  the  plaintiff  which  are  a  fraud  upon  a  third  person  cannot  be 
the  subject  of  set-off*.  Wyhurd  v.  Stanton,  4  Esp.  179,  See,  also, 
Emrnghiin  v.  JEnsworth,  7  Wend.  326 ;  Gallehan  v.  Stafford,  18  La. 
Ann.  556 ;  Walher  v.  Hill,  5  Hurl.  &  K.  419.  But  if  part  of  a  divis- 
ible demand  be  legal,  and  a  part  illegal,  that  which  is  legal  may  be 
set  off  accordingly.  Mice  v.  Welling,  5  Wend.  595  ;  McCraney  v.  Al- 
den,  46  Barb.  272. 

To  entitle  the  defendant  to  maintain  an  account  in  set-off,  it  must 
be  of  such  a  character  that  the  plaintiff  will  be  protected  by  the 
record  from  another  action  on  the  same  subject-matter.  Stevens  v. 
Blen,  39  Me.  420.  But  a  set-off  is  an  affirmative  demand,  and,  how- 
ever brought  into  court,  cannot  be  investigated,  upon  the  merits, 
unless  prosecuted  by  the  party  who  pleads  it.  Hence,  if  the  defend- 
ant, in  a  suit  upon  a  promissory  note,  pleads  a  set-off  and  afterward 
suffers  judgment  by  default,  such  set-off  cannot  be  considered  as 
res  adjudicata.  It  remains  an  independent  claim,  on  which  a  sepa- 
rate subsequent  action  may  be  maintained.  Wright  v.  Salisbury,  46 
Mo.  26. 

Since  the  purpose  of  a  set-off  is  to  avoid  circuity  of  action,  the 
person  resorting  to  it  must  have  either  a  legal  or  an  equitable  right 
to  sue  for  the  demand.  Carew  v.  Northrup,  5  Ala.  367.  He  must 
in  general,  in  point  of  fact,  own  and  control  it,  so  that  his  suing 
creditor  is,  as  to  that  claim,  his  debtor  {McGrawy.  Pettibone,  10  Mich. 
530 ;  Kimbrel  v.  Glover,  13  Rich,  [So.  Car.]  L.  191) ;  and  he  is  bound 
to  prove  the  same  facts  in  relation  to  the  set-off  as  though  he  had 
brought  his  action  upon  it.  Kelly  v.  Garrett,  1  Gilm.  (111.)  649.  A 
permission  to  the  defendant  to  use  a  bill  as  a  set-off,  and  to  be  liable  to 
the  owner  only  in  the  event  of  his  being  able  to  set  it  off,  is  not 
such  a  property  in  the  bill  as  makes  it  the  subject  of  set-off.  Adam% 
V.  M''Grew,  2  Ala.  675.  But  it  is  held  that  by  the  words  "good 
faith  "  aU  that  the  statute  contemplates  is,  that  the  demands  offered  in 
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set-off  shall  be  actually  and  not  merely  colorahly  owned  by  the  de* 
fendant.     Smith  v.  Wanier,  16  Mich.  390.     See  post,  p.  497,  §  19. 

It  was  held  in  early  cases,  in  Georgia,  that  a  court  cannot  take  cog- 
nizance of  a  debt  or  demand  in  a  plea  of  set-off,  over  which  it  could 
not  entertain  jurisdiction,  if  the  defendant  had  instituted  suit  thereon 
in  the  same  court  {Cash  v.  Cash,  Ga.  Dec.  [Part  1]  97 ;  Piequet  v. 
Cormick,  Dudley  [Ga.],  20),  and  that  if  such  a  set-off  be  pleaded  in  an 
inferior  court,  and  allowed,  and  there  be  an  appeal,  the  cause  will 
come  up  subject  to  the  same  limitations.  Id.  And  see  Orr  v.  Foot, 
2  Brev.  (So.  Car.)  379  ;  Wells  v.  Reynolds,  3  id.  407.  Generally,  in  a  suit 
before  a  justice  of  the  peace,  the  defendant  may  set  off  such  items  as 
do  not  exceed  the  justice's  jiu-isdiction.  Holden  v.  Wiggins,  3  Penr. 
&  W.  (Penn.)  469.'  See  Boone  v.  Boone,  17  Serg.  &  K.  386 ;  Mo- 
Clain  V.  Kincaid,  5  Yerg.  (Tenn.)  232.  Courts  of  admiralty  are 
not  invested  by  statute  with  any  authority  to  hold  plea  of  set-offs 
generally.  Wherever  they  do  entertain  such  claims  it  is  upon  general 
principles  of  equity,  where  the  claims  attach  to  the  particular  maritime 
demand  submitted  to  their  cognizance  by  the  libel,  and  not  upon  any 
notion  of  a  right  to  enforce  such  set-offs  as  are  now  recognized  and 
enforced  in  courts  of  common  law,  under  statutable  provisions.  Bains 
V.  Schooner  James,  1  Baldw.  (C.  C.)  544 ;  Willard  v.  Dorr,  3  Mas. 
(C.  C.)  161. 

An  award  for  the  payment  of  money  may  be  set  off.  Burgess  v. 
Tucker,  5  Johns.  105.  So,  if  the  plaintiff,  pending  an  arbitration,  re- 
fuses to  complete  it,  and  brings  an  action,  the  defendant  may  set  off 
the  expenses  of  witnesses  at  the  arbitration,  and  such  other  expenses  as 
he  might  recover  on  the  arbitration  bond.  Curtis  v.  Barnes,  30 
Barb.  225.  So,  the  defendant  may  set  off,  against  the  demand  of  the 
plaintiff,  money  which,  before  the  commencement  of  the  suit,  he  had 
been  compelled  to  pay  on  suits  instituted  in  his  name  by  the  plaintiff, 
without  his  consent.  Brazier  v.  Fortune,  10  Ala.  516.  But  money 
paid  upon  a  debt  not  due  cannot  be  recovered  back,  and,  therefore, 
cannot  be  pleaded  to  the  debt,  in  reconvention,  though  it  may  be  as 
payment.  Blair  v.  Reed,  20  Tex.  310.  So,  in  an  action  by  one  town' 
against  another,  for  supplies  furnished  to  a  pauper,  the  defendant  town 
cannot  file  in  set-off  a  demand  against  the  plaintiff  town  for  the  sup- 
port of  paupers  belonging  to  the  latter.  Augusta  v.  Chelsea,  47  Me. 
367.  A  demand  for  the  support  or  relief  of  paupers  originates  solely 
in  positive  provisions  of  the  statute,  and  has  in  it  none  of  the  elements 
of  a  contract,  express  or  implied.  Id. 

A  person  owing  a  balance  upon  an  account,  but  having  a  greater  sum 
due   him    for  merchandise  subsequently   furnished,  is    not  estopped 
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from  pleading  the  latter  as  a  set-oif,  by  a  promise  to  pay  the  former 
balance.  Such  promise  is  without  consideration  to  support  it,  unless  in 
consequence  thereof  the  promisee  has  acted  so  as  to  alter  his  previous 
position,  and  the  breach  thereof  would  operate  to  his  injury.  Hodgen 
V.  Kief,  63  111.  146.  So,  a  verdict  for  the  defendant  in  replevin  and 
an  expected  judgment  thereon,  although  assigned  before  the  judgment 
was  rendered,  may  be  a  proper  subject  of  set-off,  in  an  action  to  re- 
cover the  original  price  of  the  property  replevied.  Bonte  v.  Hall,  2 
Cin.  (Ohio)  23  ;  1  Dis.  168. 

So,  a  set-off,  allowed  by  the  laws  of  the  State  in  which  suit  is  brought, 
can  be  legally  set  up  as  a  defense,  although  not  allowed  by  the  laws  of 
the  State  where  the  contract  which  constitutes  the  cause  of  action  was 
made.     Davis  v.  Morton,  5  Bush  (Ky.),  160. 

But  a  party  entitled  to  a  right  of  set-off  can  be  deprived  of  the  legal 
right  by  an  agreement  deliberately  made  upon  a  good  consideration. 
Like  every  other  benefit  or  privilege  conferred  by  law,  it  may  be 
waived  by  the  party  entitled  to  it,  under  the  general,  well-settled  doc- 
trine that  an  individual  may  waive  any  statutory  or  constitutional  pro- 
vision intended  for  his  benefit.  Gutchess  v.  Daniels,  49  N.  Y.  (4 
Sick.)  605. 

§  3.  What  a  set-off  in  an  action  at  law.  Generally,  statutes  of 
set-off  apply  only  where  the  debts  between  the  parties  are  mutual  legal 
debts,  as  contradistinguished  from  equitahle  debts.  That  is,  a  claim,  to 
be  set-off  at  law,  must  be  a  claim  at  law  and  not  in  equity.  Gilchrist 
V.  Leonard,  2  Bailey  (So.  Car),  135.  But,  in  some  of  the  States,  as,  for 
instance,  in  Wisconsin,  an  equitable  claim  may  be  set  off  in  a  suit  at 
law.  Atwater  v.  SohencTc,  9  Wis.  160.  So,  in  New  Hampshire,  equit- 
able debts  or  demands  are  within  the  meaning  of  the  statute.  Chand- 
ler V.  Drew,  6  N.  II.  469.  And  see  Morgam,  v.  North  American 
Banh,  8  Serg.  &  R  (Penn.)  73 ;  Wartman  v.  Yost,  22  Gratt.  (Va.) 
595.  In  Alabama  an  equitable  demand  cannot  be  set  off  by  a  gar- 
nishee, in  a  court  of  law,  against  his  indebtedness  to  the  defendant. 
Loftvn  v.  Shackelford,  17  Ala.  455.  And  it  is  laid  down  as  a  rule, 
that  a  claim  is  available  in  set-off  at  law,  only  when  it  is  a  debt  on 
which  the  defendant  could  maintain  an  action  at  law  against  the  plain- 
tiff. Weavers.  Rogers,  44  N.  II.  112.  See, also,  Milhurny.  Gayther, 
8  Gill  (Md.),  92  ;  Smith  v.  Taylor,  9  Ala.  633  ;  Eujing  v.  Gri^old, 
43  Yt.  400  ;  Battle  v.  Thompson,  65  No.  Car.  406  ;  Mangum  v.  Ball, 
43  Miss.  288 ;  S.  C,  5  Am.  Rep.  488. 

It  is  held  to  be  no  objection  to  a  plea  of  set-off,  that  the  defendant 
has  brought  an  action  against  the  plaintiff  for  the  same  sum,  even 
although  the  plaintiff  has  paid  the  money  into  court  in  such  formei 
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action.  Evans  v.  Prosser,  3  Term  R.  186;  Stroh  v.  Uhrich,  1  "Watts 
&  Serg.  (Peim.)  57;  i\^ayZ(?/'  v.  Schenck,  3  E  .D.  Smith  (N".  Y.),  135. 
But  a  debt  cannot  be  pleaded  as  a  set-off  if  there  be,  at  the  time,  a  suit 
pending  against  the  plaintiff  for  the  same  debt  in  favor  of  one  who  was 
at  the  beginning  of  the  suit  the  true  owner  of  such  set-off.  Whitaker 
V.  Fope,  48  Ga.  315. 

§  4.  What  a  set-off  in  a  suit  in  equity.  Courts  of  equity  were  in 
possession  of  the  doctrine  of  set-off,  as  grounded  upon  principles  of 
equity,  long  before  the  law  interfered.  And  a  set-off  was  admitted  in 
case  of  mutual  dealings,  where  it  appeared  to  have  been  the  intention 
of  the  parties  that  one  debt  should  be  set  against  the  other.  Ecjparte 
Stephens,  11  Yes.  27;  Astley  v.  Gurney,  L.  R.,  4  C.  P.  714;  Greene 
V.  Darling,  5  Mas.  (C.  C.)  207  ;  Jeffries  v.  Evans,  6  B.  Monr.  (Ky.) 
119.  And  see  Howe  Sewing  Machine  Co.  v.  Zachary,  2  Tenn.  Cli. 
478.  But  if  the  debts  were  not  connected  chancery  did  not  interfere. 
Green  v.  Farmer,  4  Burr,  2214.  And  courts  of  equity  do  not  now  act 
upon  the  subject  of  set-off  in  respect  to  distinct  and  unconnected  debts 
unless  some  peculiar  equity  has  intervened.  Simmons  v.  Williams,  27 
Ala.  507;  Beall  v.  Squires,  3  T.  B.  Monr.  (Ky.)  372,  375.  The  mere  exist- 
ence of  distinct  debts,  without  mutual  credit,  does  not  give  a  right  of 
set-off  in  equity.  Greene  v.  Darling,  5  Mas.  (C.  C.)  201  ;  Scherrfier- 
horn  V.  Anderson,  2  Barb.  584 ;  Gordon  v.  Lewis,  2  Sumn.  (C.  C.) 
628  ;  Riddick  v.  Moore,  65  JS'o.  Car.  382.  But  where  cross-indebted- 
ness arises  out  of  mutual  dealings,  equity  will  always  interpose  to  set  off 
one  debt  against  the  other,  and  adjudge  the  balance  to  be  the  sum 
equitably  due.  Schieffelin  v.  Hawkins,  1  Daly  (N.  Y.),  289.  Insol- 
vency, ordinarily,  affords  a  ground  for  set-off  in  equity.  Ainslie  v. 
Boynton,  2  Barb.  258 ;  Smith  v.  Felton,  43  N.  Y.  (4  Hand)  419 ; 
Hamilton  v.  Van  Hook,  26  Tex.  302 ;  Field  v.  Oliver,  43  Mo.  200 ; 
Brewer  v.  Norcross,  17  K.  J.  Eq.  219  ;  Marshall  v.  Cooper,  43  Md. 
46.  But  not  where  the  claim  was  bought  subsequent  to  the  insol- 
vency, for  the  purpose  of  set-off.  Condon  v.  Shehan,  46  Miss.  710 ; 
Reppy  V.  Reppy,  46  Mo.  571.  A  demand  cannot  be  set  off  in  equity 
any  more  than  at  law,  unless  it  existed  against  the  plaintiff  in  favor 
of  the  defendant,  at  the  time  of  the  commencement  of  the  suit  and  had 
then  become  due.  Id.  But  see  Smith  v.  Fox,  48  N.  Y.  (3  Sick.)  674 ; 
Davidson  v.  Alfaro,  16  Hun  (N.  Y),  353,  358. 

In  an  early  c  ise,  in  Alabama,  in  which  the  doctrine  of  equitable  set- 
off is  fully  considered,  the  general  principles  deduced  from  the  English 
cases,  then  existing,  are  thus  stated  :  1.  That,  although  courts  of  equity 
at  first  assumed  jurisdiction  on  the  natural  equity,  that  one  demand 
should  compensate  another,  and  that  it  was  iniquitous  to  attempt,  at 
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law,  to  enforce  more  than  the  balance,  yet  now  they  only  exercise  it 
when  a  legal  demand  is  interposed  to  an  eqnitable  suit.  2.  When  an 
equitable  demand  cannot  be  enforced  at  law,  and  the  other  party  is 
suing  there.  3.  Or  where  the  demands  are  both  pm'ely  legal,  and  the 
party  seeking  the  benefit  of  the  set-off  can  show  some  equitaljle  ground 
for  being  protected.  Tuscumhia,  etc.^  H.  H.  Co.  v.  Rhodes^  8  Ala. 
206,  220.  And  it  is  said  that  the  same  principles  obtain  in  the  Ameri- 
can courts  generally.  Id.  And  see  Gay  v.  Gay^  10  Paige,  369 ;  Clark 
V.  Cort^  1  Cr.  &  Ph.  154,  and  cases  cited  above. 

Upon  a  mere  question  of  offset  under  the  statute,  the  principles  of 
courts  of  equity  and  courts  of  law  are  the  same.  They  put  the  same 
construction  on  the  statutes  of  set  off,  in  the  absence  of  all  intervening 
equities,  as  do  the  courts  of  law.  Cave  v.  Webh^  22  Ala.  583  ;  Jordan 
V.  Jordan.^  12  Ga.  77 ;  McKinley  v.  Winston,  19  Ala.  301.  And  the 
ground  of  relief  is  the  same  in  both  courts,  unless  there  are  some  pecu- 
liar circumstances,  or  natural  equity,  growing  out  of  the  mutual  trans- 
actions or  condition  of  the  parties,  which  would  require  the  interposi- 
tion of  a  court  of  equity,  and  which  a  court  of  law  could  not  regard. 
Id. ;  LockwoodN.  Beckwlili,  6  Mich.  168  ;  Elder  \ .  Lasswell,  2  Blackf. 
(Ind;)  349  ;  Black  v.  Whitall,  9  N".  J.  Eq.  572 ;  Lee  v.  Lee,  31  Ga.  26; 
Simmons  v.  Williams,  27  Ala.  507;  Raleigh  v.  Raleigh,  35  111.  512. 

Claims  purely  legal  cannot  be  set  off  in  equity,  where  there  is  no 
obstruction  to  tlie  operation  of  due  process  of  law  against  the  party 
indebted.  Tribhle  v.  Taul,  7  T.  B.  Monr.  (Ky.)  455.  And  if  a  party 
sued  at  law  has  a  demand  which  he  might  set  off,  and  neglects  to  do  it, 
he  cannot  come  into  a  court  of  equity  and  ask  permission  to  make  a 
different  determination,  and  to  be  restored  to  the  right  he  has  volunta- 
rily waived.  IJendrickson  v.  Hinckley,  17  How.  (U.  S.)  443.  But 
see  Jlughes  v.  McCoun,  3  Bibb  (Ky.),  254.  It  is  held  in  Virginia  that 
one  who  fails  to  make  a  set-off  at  law  cannot  have  relief  in  equity, 
although  the  omission  is  due  to  surprise  or  accident,  unmixed  with 
negligence,  because  he  still  has  a  legal  remedy  by  suit.  ILudson  v. 
Kline,  9  Graft.  (Ya.)  379. 

But  where  it  is  doubtful  whether  a  matter  of  set-off  could  have  been 
established  at  law  by  the  defendant  in  a  judgment,  there  is  lield  to  be 
good  ground  for  the  interposition  of  equity  after  judgment.  French 
V.  Garner,  7  Port.  (Ala.)  549.  And  see  Ward  v.  Chiles,  3  J.  J.  Marsh. 
(Ky.)  486. 

§  5.  Demands  barred  l)y  statute  of  limitations.  An  account, 
barred  by  the  statute  of  limitations,  cannot  be  sustained  as  a  set-off 
{Turiibidl  V.  Strohecker,  4  McCord  [So.  Car.],  210 ;  Gilchrist  v.  Wil- 
liams, 3  A.  K.  Marsh.  [Ky.]  235) ;  without  evidence  to  take  it  out  of 
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the  statute.  Taylor  v.  Gould,  57  Penn.  St.  152.  And  if  a  debt  so 
barred  be  pleaded  in  bar  to  the  plaintiffs  action,  the  plaintiff  may  reply 
the  statute ;  or  if  such  debt  be  given  in  evidence,  on  a  notice  of  set-off, 
it  may  be  objected  to  at  the  trial.  See  ante,  tit.  Limitations,  p.  271. 
A  demand  barred  by  the  statute  of  limitations,  although  afterward 
revived  by  a  new  promise,  is  no  set-off  to  an  action  commenced  during 
the  time  the  demand  was  barred.  Lee  v.  Lee,  31  Ga.  26.  But  if  the 
subject-matter  of  a  set-off  is  not  barred  at  the  commencement  of  the 
suit,  and  was  then  a  debt  due  the  defendant  from  the  plaintiff,  it  will 
be  good,  although  it  may  be  barred  at  the  time  the  answer  is  filed. 
Crook  V.  M^  Great,  3  Tex.  487.  It  was  held  in  Massachusetts,  in  an 
action  by  the  assignee  of  an  insolvent  debtor  on  a  debt  due  to  the  insol- 
vent, that  debts  due  and  payable  from  the  insolvent  more  than  six 
years  before  the  commencement  of  the  action,  but  less  than  six  years 
before  the  commencement  of  the  proceedings  in  insolvency,  may  be 
set  off.     Parker  v.  Sanborn,  7  Gray,  191. 

§  6.  Demand  existing  when  suit  commenced.  A  claim  in  set-off, 
to  be  available,  must  be  due  and  payable  at  the  time  of  the  commence- 
ment of  the  plaintiff's  action  {^Martin  v.  Kunzniuller,  37  N.  Y.  [10 
Tiff.]  396  ;  Toppan  v.  Jenness,  21  N".  H.  232 ;  Henry  v.  Butler,  32 
Conn.  140) ;  it  must  have  been  at  that  time  a  subsisting  cause  of  action 
in  the  defendant's  favor  (Id.;  Ryan  v.  Barger,  16  111.  28 ;  Robinson  v. 
Safford,  57  Me.  163  ;  Bartlett  v.  LLolmes,  20  Eng.  L.  &  Eq.  277) ; 
upon  which  an  action  might  have  been  sustained.  Id.;  Swift  v.  Fletcher, 
6  Minn.  550 ;  McDade  v.  Mead,  18  Ala.  214.  See  ante,  p.  477,  §  3. 
And  a  demand  can  no  more  be  set  off  in  equity  than  at  law,  unless  it 
existed  against  the  plaintiff,  in  favor  of  the  defendant,  at  the  time  of 
the  commencement  of  the  suit.     Reppy  v.  Reppy,  46  Mo.  571. 

The  great  purpose  of  the  statute  of  set-off  is  to  effect  the  liquidation 
of  mutual  debts  without  resorting  to  suits,  not  only  by  each,  but  by 
either  party.  It  looks  to  the  balance  as  the  debt ;  and,  therefore,  if  one 
of  two  persons  having  mutual  dealings  will  sue  the  other,  instead  of 
exchanging  discharges,  the  party  sued  is  allowed  to  set  off  his  debt 
against  the  other  as  a  bar  to  the  action.  In  other  words,  the  plaintiff 
is  made  to  pay  the  costs  as  a  penalty  for  his  wanton  and  obstinate  liti- 
gation. But  this  is  applicable  only  where  upon  the  state  of  facts  both 
debts  existed  at  the  time  of  suit  brought.  The  plaintiff  is  culpable  if 
he  sues  when  there  is  really  no  debt  due  to  him,  and  is  justly  subjected 
to  the  costs.  But  it  is  entirely  the  other  way  when  the  plaintiff  becomes 
the  defendant's  debtor,  after  he  brought  his  own  suit.  Haughton  v. 
Leary,  3  Dev.  &  Bat.  (No.  Car.)  L.  21.  And  see  Clarke  v.  Magruder,  2 
Har.  &  J.  (Md.)  77 ;  Bishop  v.  Tucker,  4  Kich.  (So.  Car.)  178 ;  Frazier 
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V.  Gibson,  7  Mo.  271.  Thus,  a  note,  which  has  not  matured  at  the  time 
of  the  commencement  of  the  action,  cannot  be  set-off,  though  it  became 
due  before  plea  pleaded.  Whitaker  v.  Turnhull^  18  N.  J.  Law,  172. 
So,  an  award  published  after  the  commencement  of  the  plaintiff's  action 
is  not  a  proper  set-off,  although  the  subject-matter  of  the  submission 
was  a  claim  subsisting  at  the  date  of  the  suit.  Varney  v.  Brewster,  14: 
N.  H.  49.  Nor  is  a  demand  in  the  defendant's  favor,  accruing  subse- 
quent to  the  commencement  of  the  suit  from  a  liability  incurred  before, 
a  legal  set-off.     Houston  v.  Fellows,  27  Yt.  634. 

In  an  action  by  A  against  B  for  goods  sold  and  delivered,  B  cannot 
set  off  an  order  for  goods,  drawn  by  C  upon  A,  and  accepted  by  A 
subsequent  to  the  delivery  of  the  goods  sued  for,  although  such  order 
might  be  given  in  evidence  under  a  plea  of  payment,  or  of  the  general 
issue,  with  other  evidence  connecting  it  with  the  goods  sued  for.  Dams 
V.  McGrath,  10  Penn.  St.  170. 

§  7.  Unliquidated  demands.  The  general  rule  is  incontrovertible, 
both  at  law  and  in  equity,  that  unliquidated  damages  cannot  be  pleaded 
by  way  of  set-off,  unless  there  is  some  understanding  between  the  par- 
ties, express  or  implied,  under  which  the  defense  can  be  let  in,  or  some 
special  case  made,  such  as  the  insolvency,  non-residence,  etc.,  of  the 
plaintiff.  Bonaud  v.  Sorrel,  21  Ga.  108.  And  see  DeForrest  v.  Oder, 
42  111.  500 ;  Ware  v.  United  States,  4  Wall.  617;  Montague  v.  Boston, 
etc.,  IronWorls,  97  Mass.  402  ;  Evans  v.  Hall,  1  Handy  (Ohio),  434; 
MoCracken  v.  Elder,  34  Penn.  St.  239 ;  Casper  v.  Thigpen,  48  Miss. 
635 ;  Grimes  v.  Beese,  30  Ga.  330 ;  Smith  v.  Washington  Gas-light 
Co.,  31  Md.  12 ;  Hall  v.  Glidden,  39  Me.  445  ;  State  v.  Welsted,  11  N. 
J.  Law,  397;  EichetsonY.  Richardson,  19  Cal.  330;  Pike  Y.Wells,  24: 
La.  Ann.  20S.  And  damages  resulting  from  the  breach  of  a  contract 
are  unliquidated,  when  there  is  no  criterion  provided  by  the  parties  or 
by  the  law,  by  which  to  ascertain  the  amount  of  the  damages.  McCord 
Y.  Williams,  2  Ala.  71.  And  see  Butts  v.  Collins,  13  Wend.  156 ; 
Smith  Y.  Eddy,  1  K.  I.  476 ;  Hall  v.  Glidden,  39  Me.  445.  Thus, 
damages  done  by  hogs  to  corn,  the  quantity  of  the  corn,  or  its  value 
per  bushel,  or  in  the  gross,  not  having  been  fixed  or  agreed  upon  by  the 
parties,  cannot  be  set  off,  although  the  plaintiff  promised  to  pay  for  the 
corn.  Rohison  v.  Ilibhs,  48  111,  408.  So,  in  an  action  on  contract,  it 
was  held  that  "  injury  done  to  a  piece  of  rye"  was  not  a  proper  subject 
of  set-off,  although  the  defendant  offered  to  prove  that  the  plaintiff 
agreed  to  pay  for  all  damages.  Corey  v,  Janes,  15  Gray,  543.  So  where 
the  defendant  had  sold  a  horse  to  the  plaintiff,  and  had  afterward  taken 
it  back  under  a  promise  from  the  plaintiff  that  he  would  pay  for  the  use 
of  the  horse,  and  any  damage  it  might  have  sustained  while  in  his  pos- 
VoL.  VII.—  61 


482  SET-OFF. 

session,  or  leave  it  to  a  third  person  to  determine,  it  was  held  that  a 
claim  for  such  use  and  damage,  the  same  not  having  been  determined 
by  the  third  person  named,  was  not  the  subject  of  set-off  in  an  action 
between  the  parties  for  another  cause.  Stevens  v.  Blen,  39  Me.  420. 
So  the  damages  to  be  recovered  for  a  breach  of  a  contract  not  to  carry 
on  a  particular  business  in  a  certain  place  are  imcertain,  and  must  be 
liquidated  in  an  action  at  law,  before  they  can  form  a  proper  item  of 
set-off  in  a  suit  in  equity.     Collins  v.  Farquar,  4  Litt.  (Ky.)  153. 

But  the  rule  that  unliquidated  damages  cannot  be  set  off  does  not 
apply  to  money  demands  for  which  indebitatus  assimvpsit  will  lie. 
Ragsdale  v.  Buford,  3  Ilayw.  (Tenn.)  192.  On  the  other  hand,  it  is 
the  general  rule  that,  where  indebitatus  assumpsit  will  lie  on  a  simple 
contract,  the  debt  due  thereon  may  be  pleaded  in  set-off.  Littell  v. 
Shockley,  4  J.  J.  Marsh.  (Ky.)  24.5 ;  Crenshaw  v.  Jackson^  6  Ga. 
509  ;  Austin  v.  Feland^  8  Mo.  309  ;  Brazier  v.  Fortune^  10  Ala.  516. 
See  Yol.  1,  p.  382.  In  general,  demands  ascertained  or  depending  upon 
mere  computation,  may  be  set  off.  Ilanna  v.  Pleasants^  2  Dana  (Ivy.), 
269.  In  order  to  constitute  a  valid  set-off,  it  is  not  necessary  that  a 
price  should  be  agreed  upon  for  an  article  sold  and  delivered.  Gunn 
V.  Todd,  21  Mo.  303.  Thus,  a  demand  for  the  value  of  corn  deliv- 
ered may  be  pleaded  as  an  offset,  though  the  price  of  the  corn  had  not 
been  agreed  on.  Smith  v.  Huie,  14  Ala.  201.  See  Handley  v.  Dob- 
son,  7  Ala.  359 ;  Bolinger  v.  Cordon,  11  Humph.  (Tenn.)  61. 
But  in  an  action  for  the  recovery  of  money  due  on  a  promissory 
note,  the  defendant  cannot,  under  the  plea  of  set-off,  give  in  evi- 
dence a  writing  by  which  the  plaintiff  promised  to  pay  him  "  fifty 
barrels  of  corn,"  the  value  of  the  corn  not  having  been  deter- 
mined, nor  a  criterion  furnished  by  which  it  might  be  determined. 
Handley  v.  Dobson,  7  Ala.  359.  So,  a  claim  for  services  ren- 
dered for  what  they  should  be  reasonably  worth,  is  not  a  liquidated 
demand  and  subject  of  set-off.  Bell  v.  Ward,  10  R.  I.  503.  And  a 
claim  growing  out  of  a  breach  of  covenant  cannot  be  ordinarily  liqui- 
dated by  calculation,  and  is  not  the  subject  of  set-off.  Gridley  v. 
Tucker,  1  Freem.  (Miss.)  Ch.  209  ;  Wright  v.  Smyth,  4  Watts  &  Serg. 
527  ;  Camp  v.  Douglas,  10  Iowa,  586.  See  post,  p.  491,  §  14.  But 
in  an  action  for  the  purchase-money  of  land,  damages  arising  from  a 
breach  of  the  covenants  in  a  deed  of  land  may  be  set  off  in  cases 
where  the  amount  of  such  damages  can  be  ascertained  by  mere  compu- 
tation.    Drew  V.  Towle,  27  ^N".  H.  412. 

No  set-off  is  admissible  in  an  action  on  an  open  policy  of  insurance, 
although  the  demand  is  for  a  total  loss,  as  the  damages  are  uncertain 
and  unliquidated,       Gordon  v.  Bowne,   2  Johns.    150.      But  if  it  be 
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stipulated  in  a  policy  of  insurance  that  the  premium  sliall  be  deducted 
out  of  any  loss  claimed,  the  court  will  set  off  the  premium  due  against 
the  amount  of  a  partial  loss  determined  by  assessors.  Dodge  v.  Union 
Marine  Ins.  Co.^  17  Mass.  471.     ^eej^ost,  p.  507,  §  24. 

In  general,  statutes  allowing  set-offs  to  be  introduced  permit  this 
only  where  the  claim  sued  on  would  itself  be  a  proper  subject 
of  set-off.  Bowd  v.  Faucett,  4  Dev.  (No.  Car.)  92.  Therefore,  in  an 
action  on  a  special  contract  for  the  sale  and  delivery  of  certain  chattels, 
to  be  paid  for  in  sawed  lumber,  in  which  the  alleged  breach  was  a  fail- 
ure to  deliver  a  portion  of  said  chattels,  it  was  held  that  the  action 
being  for  unliquidated  damages,  no  set-off  could  be  allowed.  Smith  v. 
Warner,  14  Mich.  152. 

But  under  the  statutes  of  set-off  in  some  of  the  States,  unliquidated 
damages,  growing  out  of  contract,  may  be  pleaded  in  set-off.  See 
Keyes  v.  Western  Vt.  Slate  Co.,  34  Yt.  81 ;  Speers  v.  Sterrett,  29  Penn. 
iSt.  192  ;  Haynes  v.  Prothro,  10  Rich.  (So.  Car.)  L.  318  ;  Robinson  v. 
PEngle,  13  Fla.  482.  In  Kansas,  any  cause  of  action  arising  from 
contract,  whether  it  be  for  a  liquidated  demand,  or  for  unliquidated 
damages,  may  constitute  a  set-off,  and  be  pleaded  as  such  in  any  action 
founded  upon  contract,  whether  such  action  be  for  a  liquidated  demand? 
or  for  unliquidated  damages.  Stevens  v.  ^5(^e,  15  Kans.  584;  Read 
V.  Jeffries,  16  id.  534.  In  Alabama,  not  only  debts,  but  liquidated 
or  unliquidated  demands,  not  sounding  in  damages  merely,  are  now 
the  subject  of  set-off.  And  an  unliquidated  demand  not  sounding  in 
damages  merely,  which  is  made  the  subject  of  set-off,  is  defined  as  one 
which,  when  the  facts  upon  which  it  is  based  are  established,  the  law  is 
capable  of  measuring  accurately  by  a  pecuniary  standard.  Eads  v. 
Murphy,  52  Ala.  520 ;  Sledge  v.  Swift,  53  id.  110.  If  however  the 
law  does  not  fix  the  measure  of  damages,  if  they  are  committed  to  the 
judgment  of  the  jury,  dependent  on  the  circumstances  of  the  particu- 
lar case,  the  demand  sounds  in  damages  merely,  and  is  not  available  as 
a  set-off.  Id.  ;  Walker  v.  McCoy,  34  id.  659.  And  see  Runt  v.  Gil- 
riiore,  59  Penn.  St.  450. 

§  8.  Demands  arising  out  of  torts.  Damages  arising  from  a 
tort  are  clearly  not  a  subject  of  set-off,  either  at  law  or  in  equity.  Yose 
V.  Philhrook,  3  Story's  C.  C.  335 ;  Pulliam  v.  Owen,  25  Ala.  492  ; 
HalVs  Appeal,  40  Penn.  St.  409  ;  Shelly  v.  Vanarsdoll,  23  Ind.  543 ; 
Harris  v.  Rivers,  53  id.  216  ;  Schweizer  v.  Weiher,  6  Rich.  (So. 
Car.)  159.  Thus,  one  trespass  cannot  be  set  off  against  another 
{Shelly  v.  Vanarsdoll,  23  Ind.  543;  Lovejoy  v.  Robinson,  8  id. 
399) ;  and  a  claim  arising  out  of  tort  cannot  be  set  off  against  a 
demand   arising   out   of    contract.       Indianapolis,   etc.,    R.    R.   Co. 
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V.  Ballard,  22  id.  448;  Dean  v.  Allen,  8  Johns.  390.  Nor 
can  a  tort  be  pleaded  in  set-off  in  an  action  for  a  tort.  JJart  v.  Davis, 
21  Tex,  411.  But  where  securities  in  the  hands  of  a  creditor  are 
wrongfully  disposed  of  by  him  so  that  the  debtor  has  a  claim  upon 
him  for  damages  for  their  loss,  such  damages  can  be  set  off  against  the 
debt,  ])ro  tanto,  in  an  action  at  law  brought  by  the  creditor  for  the  re- 
covery of  the  debt.  Bulkeley  v.  Welch,  31  Conn.  339.  And  see 
Ainsworth  v,  Bowen,  9  "Wis.  348.  And,  in  Iowa,  a  claim  sounding  in 
tort  may  be  pleaded  in  set-off.     Camjphell  v.  Fox,  11  Iowa,  318. 

In  replevin  a  set-off  is  not  in  general  allowable.  The  defendant 
cannot  avail  himself  of  a  set-off,  because  the  demand  is  uncertain  in  its 
nature,  and  it  is  no  justification  of  a  tortious  act  that  the  plaintiff  is 
indebted  to  the  defendant.  Fainnan  v.  Fluck,  .5  Watts  (Penn.),  516. 
And  damages  to  real  property,  though  caused  by  willful  carelessness, 
cannot  be  pleaded  by  way  of  set  off,  in  an  action  on  a  contract  for  the 
payment  of  money.  Street  v.  Bryan,  65  !No.  Car.  619.  See,  also, 
Waugenhehn  v.  Graham,  39  Cal.  169. 

But  a  claim  for  money  paid  for  unlawful  purchases  of  liquors  sold 
in  violation  of  the  prohibitory  liquor  law  may  be  set  off*  against  any 
lawful  demands  sued  by  the  vendors.  The  statute  providing  that 
money  so  paid  shall  be  deemed  to  have  been  received  without  consid- 
eration, and  may  be  recovered  back,  the  liability  for  the  same  is  there- 
by put  on  the  same  footing  as  for  any  other  money  had  and  received. 
Rodhke  v.  Philip  Best  Brewing  Co.,  33  Mich.  340.  And  in  an  action 
of  assumpsit,  in  Vermont,  the  defendant,  under  a  proper  plea  in  set- 
off, may  recover  for  the  use  of  a  carriage,  including  damages  thereto 
by  the  plaintiff's  negligence,  under  the  contract  of  hire  ;  such  claim 
being  "  founded  upon  a  contract  express  or  implied  "  within  the  statute. 
Thompson  v.  Congdon,  43  Yt.  396.  But,  in  general,  unliquidated 
damages  in  tort  are  not  a  proper  subject  of  set-off  in  assumpsit.  ^aU 
V.  Penny,  13  Fla.  621.  And  the  rule  disallowing  a  tort  as  a  set-off  in 
assumpsit  was  applied  in  an  action  to  recover  for  the  boarding  of  stage 
horses  which  the  defendant  averred  had  been  detained  away  from  him 
by  the  plaintiff,  contrary  to  an  agreement  to  permit  the  defendant  to 
have  a  certain  use  of  them.     Hudson  v.  Nute,  45  Vt.  ^^. 

In  an  action  for  negligence  and  breach  of  duty  the  defendant  cannot 
claim  to  set  off  his  account  for  services.  Collins  v.  Groseclose,  40 
Ind.  414.  But  although  a  demand  is  founded  in  tort,  yet  if  the  case 
is  one  in  which  the  injured  party  may  waive  the  tort,  and  sue  in  as- 
sumpsit, he  may  set  up  his  demand  in  set-off,  in  an  action  of  contract. 
Norden  v.  Jones,  33  Wis.  600  ;  S.  C,  14  Am.  Rep.  782.  A  demand 
made  by  the  United  States  for  the  proceeds  of  Indian  trust-bonds,  con.- 
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verted  by  persons  who  had  illegally  procured  and  sold  them,  and  had 
afterward  become  wholly  insolvent,  is  a  demand  arising  npon  an  im- 
plied contract,  or  one  which  may  be  so  treated  b}^  a  waiver  of  the  al- 
leged fraud,  in  the  conversion  of  the  bonds.  It  is,  therefore,  the 
proper  subject  of  set-off  by  the  United  States  to  a  demand  made  by 
the  general  assignees  in  insolvency,  of  the  parties  who  had  thus  eon- 
verted  the  bonds  for  the  price  of  certain  property  formerly  belonging 
to  the  insolvents,  and  by  their  said  general  assignee  sold  to  the  United 
States.     Allen  v.  United  States,  17  Wall.  207. 

§  9.  Demands  arising  from  different  transactions.  In  general, 
in  an  action  of  contract,  a  demand  of  the  defendant  against  the  plain- 
tiff, not  arising  ex  contractu,  nor  out  of  the  transaction  set  forth  in 
the  complaint,  and  not  connected  with  the  subject  of  the  action,  can- 
not be  availed  of  by  way  of  set-off.  Kurtz  v.  IlcGuire,  5  Duer  (N. 
Y.),  660.  But  matters  ex  contractu,  arising  out  of  a  different  transac- 
tion from  the  one  in  suit,  may  be  proved  by  way  of  set-off.  And  this 
was  so  held  as  to  damages  arising  from  the  plaintiff's  breach  of  a  sealed 
contract,  entirely  disconnected  with  the  note  in  suit,  namely,  covenant- 
ing that  logs  floated  down  a  certain  stream  by  the  plaintiff  should  not 
injure  the  defendant's  land.  Halfpenny  v.  Bell,  82  Penn.  St.  128. 
See,  also,  Ellmaker  v.  Franklin  Fire  Ins.  Co.,  6  Watts  &  Serg.  439. 
It  was  likewise  held  in  Pennsylvania  that  a  defendant  may  give  in  evi- 
dence, by  way  of  set-off,  acts  of  non-feasance  or  misfeasance  by  the 
plaintiff,  where  the  acts  are  immediately  connected  with  the  plaintiff's 
cause  of  action,  for  the  purpose  of  defeating,  in  whole  or  in  part,  the 
plaintiff's  cause  of  action  ;  but  that  such  a  defense  can  only  be  co-ex- 
tensive with  the  plaintiff's  demand.  Henion  v.  Morton^  2  Aslim. 
(Penn.)  150.  So,  it  was  held  in  that  State,  that  damages  arising  from 
a  breach  of  warranty  of  goods  sold  may  be  set  off  in  an  action  on  a 
note  given  in  a  different  transaction.  Phillips  v.  Lawrence,  6  Watts 
&  Serg.  150.  And  that  the  defendant  in  an  action  may  set  off  the  ex- 
cess of  interest  taken  of  him  by  the  plaintiff,  in  a  transaction  different 
from  that  on  which  the  action  is  brought.  TJiomas  v.  Shoemaker,  6 
id.  179. 

In  an  action  on  an  open  policy  of  insurance  it  was  held  that  the  de- 
fendant may  set  off  a  promissory  note  drawn  by  the  plaintiff  in  hia 
favor.  Baltimore  Ins.  Co.  v.  McFadon,  4  Har.  &  J.  (Md.)  31.  So, 
in  an  action  upon  a  bond  conditioned  for  the  performance  of  an  award, 
the  defendant  may  set  off  the  promissory  note  of  the  plaintiff.  Bur- 
gess V.  Tucker,  5  Johns.  105.  And  in  an  action  on  an  open  account, 
a  judgment  may  be  pleaded  as  a  set-off.  McMahan  v.  Crahtree,  30 
Ala.  470.     But  claims  arising  under  separate  and  distinct  covenants,  in 
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an  agreement  under  seal,  cannot  be  set  off  against  each  other.  Mc^ 
Quaide  v.  Stewart^  48  Penn.  St.  198.  And  in  an  action  on  a  promis- 
sory note  the  defendant  cannot  set  off  damages  alleged  to  have  been 
sustained  by  fraudulent  practices  of  tlie  plaintiff,  in  a  transaction  which 
does  not  appear  to  have  any  connection  with  the  note  in  suit.  Pratt 
V.  Menkens,  18  Mo.  158.  So,  if  under  a  contract  for  the  purchase  and 
sale  of  real  and  personal  property  the  seller  delivers  the  personal 
property  to  the  purchaser,  and  fails  to  carry  out  the  residue  of  the  con- 
tract, but  the  contract  is  not  rescinded,  the  seller  cannot  set  off  the 
value  of  the  property  delivered,  in  an  action  upon  an  independent 
debt  from  him  to  the  purchaser.    Wheeler  v.  ParTts,  15  Gray,  527. 

§  10.  Mutuality  of  demands.  It  is  a  general  rule,  that  demands 
cannot  be  set  off  unless  they  are  mutual,  and  between  the  parties  to  the 
action.  Goodwin  v.  Richardson,  44  li.  II.  125 ;  Isberg  v.  Bowden, 
8  Exch.  852  ;  Kinne  v.  J^ew  Haven,  32  Conn.  210  ;  Ryan  v.  JBarger, 
16  111.  28 ;  Ilaughton  v.  Leary,  3  Dev.  &  B.  (No.  Car.)  L.  21.  There 
can  be  no  set-off  between  claims  where  the  debtor  on  one  side  is  not 
the  creditor  on  the  other  side,  nominally  or  really.  Hendricks  v. 
Toole,  29  Mich.  340  ;  Driggs  v.  Rockwell,  11  Wend.  504.  A  set-off 
arising  out  of  affairs,  in  which  not  only  the  parties  to  the  suit,  but  oth- 
ers are  interested,  cannot,  therefore,  be  made  available  as  a  defense. 
Durhon  v.  Kelley,  22  Ind.  183  ;  Brown  v.  Warren,  43  N.  H.  430  ; 
Adams  v.  Bradley,  12  Mich.  346';  Wright  v.  Rogers,  3  McLean  (C.  C), 
229  ;  Fletcher  v.  Dyche,  2  Term  E.  32. 

§  11.  Joint  and  separate  demands.  In  accordance  with  the  gen- 
eral rule  stated  in  the  preceding  section,  it  is  held  that  a  joint  debt 
cannot  be  set  off  against  a  separate  debt,  nor  a  separate  debt  against  a 
joint  debt.  Wilson  v.  Keedy,  8  Gill  (Md.),  195  ;  Palmer  v.  Green,  6 
Conn.  14  ;  Jones  v.  Gilreath,  6  Ired.  (No.  Car.)  L.  338 ;  Turheville  v. 
Broach,  5  Coldw.  (Tenn.)  270 ;  Bridgham  v.  Tilleston,  5  Allen, 
371 ;  McDowell  v.  Tjson,  14  Serg.  &  K.  (Penn.)  300 ;  Hoioe  v.  Shej)- 
pard,  '2i  Sumn.  (C.  C.)  409.  And  joint  and  separate  debts  cannot  be 
set  off  against  each  other  in  equity  any  more  than  at  law.  Id.  ;  Roh- 
ertsonv.  Parks,  3  Md.  Ch.  65 ;  Dale  v.  Cook,  4  Johns.  Ch.  11 ;  Brewer 
V.  Norcross,  17  N.  J.  Eq.  219.  Where,  therefore,  to  a  plea  of  set-off, 
the  plaintiff"  replies  that  he  is  not  indebted  as  in  the  plea  alleged,  he 
may  under  this  replication  avail  himself  of  the  objection,  that  the  debt 
is  due  not  from  himself  alone,  but  from  a  third  party  jointly  with  him- 
Arnold  v.  Bainhrigge,  24  Eng.  L.  &  Eq.  451.  So,  in  an  action  by 
A  against  B,  the  defendant  cannot  plead  a  note  executed  by  A  and  0. 
jointly.  Blankenshijp  v.  Rogers,  10  Ind.  333.  So,  in  an  action  against 
several  defendants  upon  a  joint  obligation,  one  of  the  defendants  has 
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no  right  to  claim,  as  a  set-off,  a  note  of  the  plaintiff,  held  by  one  of  his 
co-defendants.  Stone  v.  McConnell,  1  Duv.  (Kj.)  54.  So,  in  an  action 
upon  a  contract,  against  two  or  more  defendants,  a  claim  in  favor  of 
one  of  the  defendants  cannot  be  pleaded  by  him  as  a  set-off,  without 
alleging  that  he  is  the  principal  in  said  contract,  and  that  his  co-defend- 
ants are  sureties  therein.  Harris  v.  Rivers^  53  Ind.  216.  And  in  an 
action  by  A,  a  judgment  in  favor  of  the  defendant  against  A  and  B 
cannot  be  set  off.  Snyder  v.  Spurr,  33  Conn.  407.  See,  also,  Atkins  v. 
CkurcJiill,  19  id.  394.  In  an  action  against  several  as  joint  debtors  for 
money  lent,  one  of  the  defendants  pleaded,  by  way  of  set-off,  a  claim 
against  the  plaintiffs,  in  his  separate  capacity,  for  fraud,  failure,  and 
neglect  to  perform  their  duty  to  him  as  agents  in  the  transaction  of  his 
private  business,  and  it  was  held  that  the  set-off  could  not  be  main- 
tained. Pedbody  v.  Beach^  6  Duer  (N.  Y.),  53.  And  see  Hook  v. 
White,  36  Cal.  299 ;  Lemon  v.  Stevenson,  36  111.  49. 

But  an  agreement  by  a  plaintiff  that  a  debt  due  one  defendant  shall 
go  as  a  credit  on  his  claim  against  both,  is  held  to  be  a  sufficient  special 
cause  for  its  allowance  as  a  set-off.  Threlkeld  y.  Dohhins,  45  Ga.  144. 
So,  in  an  action  on  a  bond,  the  defendant  may  set  off  a  bond  signed  by 
the  plaintiff  and  another,  upon  evidence  that  it  was  to  be  so  applied ; 
and  the  bond,  coupled  with  such  testimony,  is  admissible  in  evidence 
under  a  plea  of  set-off.  Perkins  v.  Hawkins,  9  Gratt.  (Va.)  649.  See, 
also,  Smith  v.  Myler,  22  Penn.  St.  36.  So,  where  A  had  a  separate 
demand  against  B,  who  was  insolvent,  and  B  had  a  demand  against  A 
and  C  jointly,  it  was  held  that  chancery  might  apply  the  former 
demand  in  satisfaction  of  the  latter.  Pond  v.  Smith,  4  Conn.  29Y. 
See,  also,  Blake  v.  Langdon,  19  Yt.  485 ;  Phelps  v.  Reeder,  39  111.  172. 
And  a  joint  note  executed  by  the  plaintiff  and  another,  deceased,  may 
be  set  off  against  the  plaintiff's  claim.  Wells  v.  Teall,  5  Blackf. 
(Ind.)  306. 

In  Pennsylvania,  one  of  two  or  more  defendants  may  set  off  his  in- 
dividual claim  against  the  plaintiff's  joint  claim.  Childerston  v.  Ham,- 
mon,  9  Serg.  &  R.  67;  Miller  v.  Bomherger,  76  Penn,  St.  78.  So,  in 
Kentucky  {Dunn  v.  West,  5  B.  Mour.  [Ky.]  376) ;  and  so  in  Missouri, 
Kent  V.  Rogers,  24  Mo.  306.  And  under  the  Iowa  statute  the  defend- 
ant may  plead  in  set-off  a  claim  arising  on  contract,  which  would  con- 
stitute in  his  favor  a  cause  of  action  against  the  plaintiff  and  othera 
jointly  bound  with  him.  Redman  v.  Malvin,  23  Iowa,  296.  So,  in 
Alabama,  defendants  jointly  and  separately  liable  to  satisfy  the  plain- 
.tiff's  demand  may  set  off  a  demand  due  by  the  plaintiff  to  one  defend- 
ant alone.     Sledge  v.  Swift,  53  Ala.  110. 

It  has  been  held,  in  an  action  to  recover  the  amount  of  a  iiromissory 


485  SET-OFF. 

note  executed  by  the  defendant,  that  the  latter  cannot  set  off  the 
amount  of  a  lien  for  the  unpaid  balance  of  the  purchase-money  on  a 
tract  of  real  j)roperty  purchased  and  held  by  the  plaintiff  with  full 
knowledge  of  such  lien,  which  is  due  and  owing  from  an  insolvent 
former  owner  of  such  real  property,  on  his  purchase  thereof  from  the 
defendant.     Brake  v.  King^  54  Ind.  294. 

So,  it  is  held  in  Georgia,  that  when  a  note,  which  is  the  property  of 
two,  jointly,  is  payable  to  one  only,  or  bearer,  and  is  in  suit  in  the  name 
of  the  payee,  neither  a  tort  nor  a  contract  by  the  other  joint  owner 
alone,  is  a  subject-matter  of  set-off  to  the  action,  without  some  special 
equitable  circumstance ;  and  the  mere  fact  that  the  plaintiff  in  the 
action  is  a  citizen  of  another  State  is  not  such  a  circumstance.  Ingram 
V.  Jordan^  55  Ga.  356. 

So,  in  an  action  against  two  obligors  on  a  bond,  claims  of  one  of  the 
defendants  alone  against  the  plaintiff,  which  accrued  after  the  bond,  and 
were  not  made  operative  as  payments  upon  it,  cannot  be  made  available 
as  offsets  to  the  claim  on  the  bond.  Yan  Middlesworth  v.  Yan  Mid- 
dlesworth,  32  Mich.  183. 

But  where  the  plaintiff  has  received  a  certain  sum  of  money  on  the 
resale  of  property,  to  one-half  of  which,  after  making  certain  deduc- 
tions, the  defendant  is  justly  entitled,  the  property  having  been  pur- 
chased for.  the  benefit  of  both  parties,  the  defendant  has  a  legal  right  to 
have  the  same  set  off  against  a  claim  of  the  plaintiff.  Pojye  v.  McGee, 
33  N.  J.  Law,  271. 

§  12.  By,  against  or  between  partners.  As  already  seen  in  the  pre- 
ceding sections,  a  set-off  is  inadmissible  in  any  suit,  unless  it  Is  in  the 
same  right  and  between  the  same  parties ;  therefore,  the  separate  debt 
of  one  partner  cannot  be  set  off  against  a  partnership  debt  {Howard  v. 
Warjield,  4  Har.  &  M.  [Md.]  21 ;  Collier'  v.  Dyer,  27  xlrk.  478  ;  Jlar- 
low  V.  Rosser,  28  Ga.  219  ;  Ross  v.  Pearson,  21  Ala.  473  ;  Pinckney 
V.  KeyUr,  4  E.  D.  Smith  [N.  Y.],  469  ;  Ward  v.  Newell,  37  Tex.  261 ; 
Meeker  v.  Thompson,  43  Conn.  77) ;  and  an  unsettled  claim  against  a 
firm  cannot  be  set  off  in  an  action  by  one  of  the  partners  for  his  indi- 
vidual debt,  even  though  they  arose  out  of  the  same  transaction  {Mil- 
liken  V.  Gardner,  37  Penn.  St.  456 ;  Jackson  v.  Olyiner,  43  id.  79 ; 
Mitchell  V.  Sellman,  5  Md.  376) ;  without  special  circumstances  to  avoid 
the  want  of  mutuality.  West  v.  Kendrick,  46  Ga.  526.  See  Lewis  v. 
Culhertson,  11  Serg.  &  R.  48;  Meader  v.  Scott,  4  Yt.  26;  Ingraham 
V.  Foster,  31  Ala.  123.  And  in  a  suit  by  the  representatives  of  a  de- 
ceased copartner  for  a  demand  created  in  his  life-time  against  a  mem- 
ber of  another  firm,  a  debt  of  one  partnership  to  the  other  cannot  be 
Bet  off.  Reed  v.  Whitney,  7  Gray,  533,     So,  in  an  action  to  recover  a 
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debt  due  from  the  defendant  to  the  plaintiff  individually,  the  defendant 
cannot  set  off  a  debt  due  from  the  plaintiff  to  a  firm  in  which  they  are 
both  partners  {Houston  v.  Brown,  23  Ark.  33-3 ;  Land  v.  Cowan,  19 
Ala.  297) ;  and  a  demand  accruing  to  the  defendant  under  a  contract 
with  the  plaintiff,  which  constitutes  them  partners  inter  sese,  is  not 
available  as  a  set-off  at  law.  Scott  v.  Canvphell,  30  id.  T28.  Nor  can. 
a  defendant  plead  by  way  of  set-off,  or  cross-action,  any  matters  grow- 
ing out  of  an  unsettled  partnersliip  transaction  between  himself,  the 
plaintiff,  and  a  third  person.  Sami)le  v.  Griffith,  5  Iowa,  376.  But 
an  equitable  demand,  accruing  to  one  of  several  defendants,  from  a 
fraud  perpetrated  on  him  by  the  plaintiff  in  a  former  partnership  be- 
tween them,  is  available  as  a  set-off  in  favor  of  such  defendant,  \\^lien 
the  plaintiff  files  a  bill  for  a  settlement  of  a  new  partnership  between 
them  and  others,  and  is  shown  to  be  insolvent.  Ingraham  v.  Foster, 
31  Ala.  123.  And  see  Second  Nat.  Bank  v.  Hemingway,  1  Cine. 
(Ohio)  435.  So,  a  balance  due  from  one  partner  to  another,  upon  a 
settlement  of  partnership  transactions,  is  a  good  set-off,  provided  they 
liave  agreed  on  that  balance.  Dana  v.  Barrett,  3  J.  J.  Marsh.  (Ky.) 
6.  So,  in  a  suit  by  a  surviving  partner,  to  recover  a  debt  due  from  the 
firm,  the  defendant  may  set  off  a  debt  due  to  him  from  the  surviving 
partner  alone  {Holhrook  v.  Lachey,  13  Mete.  [Mass.]  132  ;  Miller  v. 
Receiver  of  Franklin  Bank,  1  Paige,  444) ;  and  in  an  action  by  a 
surviving  partner  for  his  individual  claim,  the  defendant  may  set  off  a 
demand  against  the  firm.  Wain  v.  H&wes,  5  Serg.  &  R.  (Penn.)468. 
So,  in  a  suit  by  a  surviving  partner,  on  an  obligation  for  a  debt  belong- 
ing to  the  partnership,  but  in  his  own  name,  the  defendant  can  set  off 
a  partnership  claim  held  by  him.  Masterson  v.  Goodlett,  46  Tex.  402, 
406.  In  an  action  against  a  surviving  partner,  a  debt  which  became 
due  from  himself  separately  may  be  included.  And  when  the  sur- 
vivor is  held  for  his  own  separate  debt,  he  may  set  off  a  debt  due  him 
as  surviving  partner.     Newberry  v.  Trowbridge,   13  Mich.  263. 

Where  copartners  are  summoned  as  trustees  in  a  trustee  process,  they 
may  set  off  a  claim  due  from  the  defendant  to  one  of  the  partners. 
Robinson  v.  Furbush,  34  Me.  509.  Aud  in  an  action  by  a  partnership, 
the  defendant  may  set  off  the  price  of  goods  purchased  by  one  of  the 
firm,  by  showing  an  agreement  that  it  should  be  credited  to  him  on  the 
books  of  the  firm.  Hood  v.  Riley,  15  N.  J.  Law,  127.  And  although 
a  debt  due  to  a  partnership  cannot  be  set  off  against  a  debt  due  by  an 
individual  partner  of  the  firm,  yet,  if  the  goods  furnished  by  the  part- 
nership were  charged  to  the  individual  partner,  and  by  him  furnished 
to  the  plaintiff,  the  debt  may  be  set  off  against  the  plaintiff's  demand. 
Lamb  v.  Brolaski,  38  Mo.  51. 
Vol.  YIL— 62 
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But  wliere  one  of  two  partners  lias  paid  his  private  debt  to  the  plain- 
tiff with  firm  funds,  the  two  partners  cannot  avail  themselves  of  this  pay- 
ment in  set-off,  in  the  plaintiff's  suit  at  law,  to  recover  a  debt  due 
from  the  firm.      Weaver  v.  Rogers,  44  N.  H.  112. 

In  an  action  on  a  promissory  note,  made  by  the  defendants  in  their 
firm  name  and  for  a  partnership  debt,  they  cannot  offset  an  account 
against  the  plaintiff  in  favor  of  another  firm,  now  owned  by  one  of  the 
defendants.  Wilson  v.  EunTcel,  38  Wis.  526.  In  an  action  by  the 
receiver  of  a  firm  which  was  lessee,  for  goods  sold  by  him  on  the  prem- 
ises by  leave  of  the  court,  it  was  held  that  the  landlord  could  not  set  off 
rent  due  him.     Smgerly  v.  Fox,  Y5  Penn.  St.  112. 

§  13.  Demands  relating  to  husband  and  wife.  A  debt  contracted 
by  the  wife  when  sole  cannot  be  set  off  in  an  action  brought  by  the 
husband  alone,  unless  the  husband,  after  the  marriage,  makes  the  debt 
his  own  by  some  promise  to  pay  made  in  writing,  in  consideration  of 
forbearance,  or  some  other  new  consideration.  Wood  v.  Akers,  2  Esp. 
594. 

So  when  husband  and  wife  join  in  an  action  upon  a  promise  made  to 
the  wife,  neither  a  debt  due  by  the  wife  after  marriage,  a  debt  due  by 
the  husband  alone,  nor  a  debt  due  by  husband  and  wife  jointly,  can  be 
pleaded  as  a  set-off.  Morris  v.  Booth,  8  Ala.  907.  See,  also.  Glaze- 
IrooTcY.  Ragland,  8  Gratt.  (Ya.)  332.  And  in  an  action  by  husband 
and  wife,  on  a  note  to  the  wife  when  sole,  the  defendant  cannot  plead 
by  way  of  set-off  a  sale  of  goods  to  the  husband  and  wife,  which  is  the 
husband's  separate  liability.  Smith  v.  Johnson,  5  Harr.  (Del.)  40. 
So  where  a  husband  is  joined  as  a  technical  party,  but  the  cause  of 
action  is  stated  only  against  the  separate  property  of  the  wife,  debts 
due  from  the  plaintiff  to  the  husband  cannot  be  pleaded  in  set  off. 
Car;penter  v.  Leonard,  5  Minn.  155.  And  see  Huhhy  v.  Camplin,  22 
Tex.  582.  And  a  joint  interest  in  husband  and  wife  cannot  be  set  off 
by  a  debt  due  from  the  husband.  Glazehrooh  v.  Eagland,  8  Gratt.  (Va.) 
332.  In  an  action  by  husband  and  wife,  to  recover  money  received 
on  a  legacy,  given  to  a  wife  for  her  sole  use,  a  set-off  of  demands  against 
the  husband  will  not  be  allowed.  Jamison  v.  Brady,  6  Serg.  &  R. 
466  ;  Pierce  v.  Dustin,  24  N.  H.  417.  So  in  a  suit  to  recover  rent  due 
to  the  separate  estate  of  a  wife,  a  demand  against  her  husband  cannot 
be  set-off,  although  he  has  been  authorized  by  her  to  receive  the  rent 
without  accounting,  and  although  he  had  offered  to  allow  a  part  of  the 
claim  against  him  toward  the  debt  for  rent.  Naglee  v.  Ingersoll,  7 
Penn.  St.  185.     But  seeFerguso7i  v.  Zothroj),  15  Wend.  625. 

A  claim  against  a  complainant  by  a  married  woman  defendant  for  a 
liability  as  surety  with  other  persons,  belonging  to  such  married  womaa 
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and  others,  cannot  be  set  off  against  a  mortgage  given  "by  lier  husband 
and  herself  to  secure  a  debt  of  the  husband  on  his  property.  Hendricks 
V.  Toole,  29  Mich.  340.  And  a  note  of  a  husband  for  property  bought 
at  an  administrator's  sale  is  not  a  proper  set-oflt  against  a  distributive 
share  of  the  wife.  Stewart  v.  Glenn,  3  Heisk.  (Tenn.)  581.  And  see 
Fink  V.  Hake,  6  Watts  (Penn.),  131;  I' lory  v.  Becker,  2  Penn.  St.  470. 
Under  the  statutes  of  Iowa,  a  husband  has  no  common  or  joint  interest 
in  a  right  of  action  accruing  to  the  wife  on  account  of  a  tort  inflicted 
against  her.  Hence,  in  an  action  against  husband  and  wife  jointly, 
they  cannot  set  up,  by  way  of  set-off  or  cross  demand,  a  claim  against 
the  plaintiff  for  a  previous  malicious  prosecution  of  the  wife,  nor  a 
claim  for  damages  accruing  to  the  husband  for  a  malicious  j^rosecution 
of  his  minor  children  or  himself  by  the  plaintiff.  Musselman  v.  Gal- 
ligher,  32  Iowa,  383. 

But  it  is  held  that  the  defendant  in  an  action,  on  an  account  for 
boarding  his  wife  and  taking  care  of  her  in  sickness,  may  show  that, 
during  the  time  alleged,  a  benevolent  society  contributed  clothing  and 
groceries  for  her  suj)port,  which  were  appropriated  by  the  plaintiff  to 
his  own  use.     Boardman  v.  Silver,  100  Mass.  330. 

And  when  suit  is  brought  against  husband  and  wife,  on  a  note  exe- 
cuted by  the  wife  when  sole,  the  husband  may  set  off  one-half  of  the 
amount  paid  by  him  before  suit  brought  on  a  judgment  which  was 
recovered  against  the  wife  when  sole,  and  the  plaintiff,  on  a  note  exe. 
cuted  by  them  jointly.  Johnson  v.  King,  20  Ala.  270.  But  he  can- 
not set  off  such  a  payment  made  by  him  after  the  institution  of  the 
suit.  Id. 

In  an  action  brought  by  the  original  obligees  of  a  bond  to  the  use  of 
2ifeine  plaintiff  and  her  husband,  an  account  may  be  set  off  for  medi- 
cal services  rendered  her  before  her  marriage.  Oary  v.  Johnson,  72 
No.  Car.  68. 

§  14.  Demands  relating  to  landlord  and  tenant.  It  appears  to 
be  a  settled  rule  of  the  English  law  that  a  tenant,  when  sued  for  rent, 
caimot  set  up  a  breach  of  the  landlord's  agreement  to  repair  by  way  of 
preventing  a  recovery  of  the  full  amount  agreed  to  be  paid,  unless 
there  is  a  covenant  in  his  lease  enabling  him  to  do  so,  but  must  resort 
to  a  cross  action  for  redress  {Johnson  v.  Carre,  1  Lev.  152 ;  Watts  v. 
Coffin,  11  Johns.  495  ;  Sickels  v.  Fort,  15  Wend.  559);  the  rule  being 
placed  upon  the  ground  that  the  expenses  to  which  the  tenant  may 
have  been  put,  by  the  landlord's  breach  of  covenant,  must  be  unliqui- 
dated damages,  and  consequently  not  a  proper  subject  of  set-off. 
Weigall  v.  Waters,  6  Term  R.  488 ;  Clayton  v.  Rinaston,  1  Ld. 
Eaym.  419.     And  see  omte,  p.  481,  §  7.     It  is,  however,  the  established 
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doctrine  in  Kew  York,  that  in  assumpsit  to  recover  the  rent  of 
demised  premises,  the  tenant  may  avail  himself  of  a  breach  of  the  land- 
lord's agreement  to  repair  by  way  of  reco^ipnient,  though  not  as  a  set- 
off. Whithech  v.  Skinner,  7  Hill,  53 ;  Nichols  v.  Dusenbury,  2  N. 
Y.  (2  Comst.)  283.  So,  damages  sustained  by  the  tenant  in  conse- 
quence of  false  representations  of  the  landlord  as  to  the  quantity  and 
productiveness  of  the  land  may  be  recouped.  Avery  v.  Brown,  31 
Conn.  398.  And  it  was  held  in  Alabama,  that  damages  on  account  of 
the  lessor's  misrepresentations  as  to  the  capacity  or  the  condition  of  a 
mill  on  the  leased  premises  may  be  set  off  in  an  action  of  covenant  by 
the  lessor  for  rent  reserved.  Cage  v.  Phillips,  38  Ala.  382.  So,  in 
distress  for  rent,  it  was  held  that  taxes  paid  by  the  tenant  may  be  set 
off  {Franciscus  v.  Reigart,  4  Watts  [Penn.],  98, 476.  See,  also,  Grossman 
V.  Lauber,  29  Ind.  618);  and  in  replevin  upon  a  distress  for  rent,  the 
tenant  may  set  off  the  damages  accrued  by  the  failure  of  the  lessor  to 
make  repairs,  according  to  his  covenant.  Mnrray  v.  Pennington,  3 
Gratt.  (Ya.)  91.  So,  where  a  lessee  has  suffered  damages  by  eviction, 
he  may  recoxijp  such  damages  in  an  action  at  law  for  the  rent.  Tone 
V.  Brace,  8  Paige,  597 ;  S.  C,  1  Clarke's  Ch.  (N.  Y.)  503 ;  Mayor, 
etc.,  of  New  Torh  v.  Mahie,  13  I^.  Y.  (3  Kern.)  151. 

In  an  action  of  assumpsit  for  use  and  occupation,  it  was  held  that  a 
separate,  independent  claim  for  goods  sold  and  labor  performed  was 
not  admissible  in  set-off  against  the  rent.  Giinn  v.  Scovil,  5  Day 
(Conn.),  113.  And  it  was  held  that  damages  for  inconvenience  suf- 
fered by  the  tenant  from  a  nuisance  which  the  landlord  is  not,  by  the 
terms  of  the  contract,  bound  to  remove,  cannot  be  set  up  in  an  action 
for  the  rent.     JfcGlashan  v.  Tallraadge,  37  Barb.  313. 

So,  if  one  goes  upon  the  land  of  another,  even  with  his  knowledge 
and  consent,  but  without  any  special  agreement,  and  excavates  a  canal 
which  is  beneficial  to  the  owner,  not  being  employed  or  requested, 
however,  so  to  do,  and  applies  the  clay  so  excavated  to  his  own  gain 
and  profit,  as  in  the  manufacture  of  brick,  he  cannot  recover  from  the 
owner  the  value  of  the  labor  of  excavating  the  clay,  and,  therefore, 
could  not  set  off  such  labor  in  an  action  by  the  owner  for  the  use  and 
occupation  of  the  land.  Chicago,  etc.,  DocTc  Co.  v.  Dunlap,  32  111. 
207. 

In  a  proceeding  under  the  landlord  and  tenant  law  in  Louisiana,  to 
expel  a  contumacious  tenant,  a  claim  by  the  defendant,  in  reconven- 
tion, for  the  value  of  buildings  erected  by  the  tenant,  being  not 
properly  connected  with  the  main  action,  is  not  admissible.  D^Armond 
V.  Pidlen,  13  La.  Ann.  137. 

In  an  action  by  infants  against  a  stepfather  for  the  use  and  occupa- 
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tion  of  their  lands,  he  niaj  set-off  necessaries  furnished  bj  him  for 
their  maintenance  and  education,  if  the  rents  and  profits  were  an  inade- 
quate compensation  tlierefor.  Grossman  v.  Lauhei\  29  Ind.  618.  So 
it  is  held  that  where  a  tenant  in  possession  under  a  lease  for  years, 
purchases  a  jud^^ment  which  is  an  incumbrance  on  the  leasehold,  not 
for  profit,  but  to  protect  his  possession,  he  may  lawfully  offset  the 
amount  which  he  paid  for  the  same  against  the  rent.  Thrall  v.  Omaha 
Hotel  Co.,  5  Neb.  295  ;  S.  C,  25  Am.  Kep.  489. 

§  15.  Demands  of  mortgagor  aud  mortgagee.  The  proceedings 
to  foreclose  a  mortgage  are  in  rem,  and  not  against  the  person  of  the 
debtor,  and  the  principles  of  set-off  do  not  apply.  Dolman  v.  CooTt, 
14  N.  J.  Eq.  56;  BirdY.  Davis,  id.  467;  Tro2q)  v.  Halght,  Ilopk. 
Ch.  (N.  Y.)  239. 

In  a  suit  to  foreclose  a  mortgage,  the  defendant  was  not  allowed  to 
set  off  against  the  mortgage  debt  unliquidated  damages  for  breach  of 
an  agreement  not  connected  with  the  mortgage  debt,  on  the  ground 
that  the  plaintiff  had  parted  with  some  of  his  property,  and  had 
threatened  to  put  the  residue  of  it  beyond  the  reach  of  the  defendant. 
Jennings  v.  Webster,  8  Paige,  503.  So,  if  a  purchaser  of  land  accept 
a  deed  with  sj^ecial  warranty,  and  execute  his  bonds  and  mortgage  for 
the  purchase-money,  he  cannot,  in  a  suit  in  equity,  brought  by  an 
assignee  of  the  mortgage  to  enforce  its  payment,  claim  to  be  allowed 
a  deduction  from  the  mortgage  debt  by  reason  of  an  outstanding  in- 
cumbrance on  the  land  within  the  warranty.  Tiinins  v.  Shannon,  19 
Md.  296.  And  when  the  holder  of  a  mortgage  dies,  having  appointed 
the  mortgagor  an  executor  of  his  will,  and  on  a  settlement  of  the  sepa- 
rate account  of  such  executor  a  balance  is  found  due  him  from  the 
estate,  such  balance  cannot  be  set  off  in  a  suit  to  foreclose  the  mort- 
gage against  the  amount  due  thereon.  Dolman  v.  Cook,  14  N.  J.  Eq. 
56.  And  damages  for  the  breach  of  a  subsequently  made  contract 
cannot  be  set  off  against  the  amount  due  upon  a  mortgage.  Long  v. 
Long,  id.  462.  "Where  a  lessee  was  also  mortgagee,  it  was  held  in  a 
suit  for  rent,  that  he  could  not  set  off  the  mortgage  interest.  Scott  v. 
Fritz,  51  Penn.  St.  418.  So,  where  a  party  gives  his  note,  secm-ed 
by  mortgage,  for  property  sold  to  him  and  warranted  to  be  of  a  par- 
ticular quality,  and  when  the  note  becomes  due,  other  parties,  to  pre- 
vent the  foreclosure  of  the  mortgage,  take  the  note  up  and  give  their 
own  in  lieu  of  it,  the  latter  cannot,  in  a  suit  against  them,  set  off  any 
damages  to  the  maker  of  the  first  note,  occasioned  by  a  breach  of  the 
contract  of  warranty.     ZucJcerman  v.  Solommi,  73  111.  130. 

But  in  a  suit  by  a  mortgagor  against  a  mortgagee  for  goods  sold,  the 
latter  may  set  off  a  bond  which  was  secured  by  the  mortgage,  although 
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he  has  purchased  the  equity  of  redemption.  Cattev  v.  Warnich,  6  N. 
J.  Law,  190.  And  where  there  is  a  conveyance  of  land  subject  to  a 
mortgage  for  Avhich  the  grantor  is  personally  liable,  and  the  grantee 
agr'^^es  in  the  deed  to  pay  the  mortgage  as  a  part  of  liis  purchase-money, 
the  contract  is  not  one  of  indemnity  merely,  but  a  contract  to  pay,  which 
the  grantor  may  enforce,  without  actual  payment  made  by  him ;  and 
in  the  event  of  the  death  of  the  grantee,  the  grantor  may  set  it  off  in  a 
suit  brought  by  the  legal  representatives  of  the  grantee  upon  a  contract 
for  the  payment  of  money.  Rawson  v.  Copland^  2  Sandf.  Ch,  251 ;  S. 
C.  affirmed,  3  Barb.  Ch.  166. 

Where  an  action  is  brought  by  the  mortgagee  of  personal  property  to 
foreclose  the  mortgage  and  recover  a  judgment  for  the  debt,  subsequent 
purchasers  of  the  goods  cannot  set  up  a  demand  in  favor  of  the  mort- 
gagor against  the  mortgagee.  Beers  v.  Waterbury,  8  Bosw.  (N.  Y.) 
396. 

It  has  been  held  in  ]\rinnesota  that  if  a  mortgage  be  given  for  the 
purchase-money  of  land,  and  an  action  be  brought  to  foreclose  it,  dama- 
ges for  the  breach  of  the  covenant  of  seizin  may  be  set  up.  Lowry  v. 
Hurd,  7  Minn.  356.  And  under  the  statute  of  Iowa,  in  an  action  to 
foreclose  a  mortgage,  the  defendant  may  plead  in  set-off  an  account 
against  a  firm  of  which  the  ulaintiff  is  a  member,  Allen  v.  Maddox^ 
40  Iowa,  124. 

§  16.  Demands  of  principal  and  agent.  Claims  against  an  agent 
cannot  l)e  offset  against  a  debt  due  the  principal.  Atkinson  v.  Teasdale, 
1  Bay  (So.  Car.),  299;  Wilsoii  v.  Codman,  3  Cranch,  193.  And  as  a  gen- 
eral rule,  a  principal  cannot  set  off  a  debt  due  to  him  from  his  own 
broker  against  the  demand  of  one  with  whom  he  has  contracted  for  the 
purchase  of  goods  through  the  medium  of  the  broker.  Dunn  v.  Wright, 
51  Barb.  244.  And  see  Wincheste?'  v.  Hackley,  2  Cranch,  342.  So, 
compensating  a  debt  due  by  an  agent  for  moneys  collected  by  him  in 
the  performance  of  his  duties,  by  a  debt  due  by  the  principal  to  said 
agent^  is  not  allowable.  City  of  New  Orleans  v.  I^innerty,  27  La.  Ann. 
681 ;  21  Am.  Rep.  569. 

Where  an  agent  is  liable  on  a  contract  made  for  the  benefit  of  a  third 
person,  by  reason  of  not  disclosing  his  agency,  he  cannot  avail  himself 
of  a  debt  due  by  the  plaintiff  to  such  third  person  as  a  set-off".  Forney 
v.  Shijyp,  4  Jones'  (jSTo.  Car.)  Law,  527.  On  the  otlierhand,  a  principal 
when  sued  cannot  avail  himself  of  a  claim  due  by  the  plaintiff  to  his 
agent,  who  transacted  the  business.  Thus,  the  maker  of  a  note,  who 
put  it  into  the  hands  of  a  broker  for  sale  or  advances,  when  sued  by 
one  who  has  advanced  money  upon  it,  cannot  set  off  a  debt  due  from 
the  plaintiff  to  the  broker.     Carman  v.  Garrison,  13  Penn.  St.  158. 
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To  an  action  arising  on  the  contract  of  the  agent,  the  purchaser  may, 
however,  in  general  set  off  a  debt  due  by  the  agent  to  himself;  but  not 
where  he  has  notice  of  tlie  agency  before  his  responsibility  for  the  agent 
actually  accrues.  Conyers  v.  Magrath^  4  McCord  (So.  Car.),  392.  And 
where  an  insurance  was  effected  by  an  agent,  for  the  benefit  of  whom 
it  concerned,  and  the  agent  brought  an  action  on  the  policy,  in  his  owm 
name,  against  the  underwriters,  for  the  benefit  of  the  owners  of  the 
ship,  it  was  held  that  the  underwriters  could  not  set  off  debts  or  demands 
due  from  the  agent,  in  his  own  right,  against  the  amount  claimed  for 
the  loss.     Hurlhurt  v.  Pacific  Ins.  Co.^  2  Sumn.  (C.  C.)  471. 

So  it  is  held  that  where  a  stock-broker,  without  disclosing  his  princi- 
pal, or  the  fact  that  he  acts  as  broker,  contracts  to  purchase  stock,  and 
deposits  with  the  other  party  to  the  contract,  merely  as  security  for  its 
performance,  money  which  he  received  from  his  principal  for  the  pur- 
pose, such  contracting  party,  not  having  parted  wath  any  thing  on  the 
faith  of  the  deposit,  cannot,  when  sued  by  the  principal  to  recover  back 
the  deposit,  set  off  a  debt  due  to  him  from  the  broker.  White  v.  Jau- 
don,  9  Bosw.  (N.  Y.)  415.  ■ 

If  an  agent  in  collecting  a  note  receives  an  over-payment  without 
being  aware  of  the  mistake,  and  in  good  faith  pays  the  money  over  to 
his  principal,  and  the  agent  was  the  owner  of  another  note  against  the 
same  party,  obtained  in  good  faith,  and  before  the  over-payment,  the 
latter  cannot,  after  the  note  becomes  due,  claim  to  set  off  against  it 
the  over-payment.     Granger  v.  Hathaway,  17  Mich.  500. 

It  has  been  held  that  there  is  nothing  in  the  doctrine  of  agency 
which  forbids  an  attorney  when  sued  for  money  collected  by  him  for 
the  plaintiff  to  set  off  a  note  held  h^  him,  executed  by  the  plaintiff. 
Noble  V.  Leary,  37  Ind.  186. 

§  17.  Demands  of  principal  and  surety.  It  has  been  held  that, 
in  an  action  against  a  principal  and  his  sureties,  a  debt  due  from  the 
plaintiff  to  the  principal  cannot  be  set  off  (  Woodruff  v.  State,  7  Ark. 
333  ;  Dart  v.  Sherwood,  7  Wis.  523),  unless  by  the  consent  of  the  prin- 
cipal. Lynch  V.  Bragg,  13  Ala.  773.  On  the  other  hand,  it  is  held 
that,  in  an  action  upon  a  promissory  note  against  principal  and  surety, 
a  demand  due  from  the  plaintiff  to  the  principal  may  be  set  off.  Ma- 
hurin  V.  Pearson,  8  N.  II.  539.  And  so,  in  debt  on  bond  against 
principal  and  sureties,  a  debt  due  from  the  plaintiff  to  the  principal 
may  be  set  off  {Concord  v.  Pillshury,  33  N.  H.  310);  so,  likewise,  it 
is  held  that  the  note  of  a  principal  and  his  surety  may  be  set  off 
against  a  note  of  such  principal  alone.  Andrews  v.  Varrell,  46  id.  17. 
In  an  action  against  principal  and  surety,  on  a  jail  bond,  a  separate 
demand  of  the  principal  may  be  pleaded  in  set-off.     Brundridge  v. 
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Whitecoml),  1  D.  Chip.  (Yt.)  180.  And  it  was  held  that  the  defendants, 
principal  and  surety  on  a  bond  given  by  them  to  executors,  might  set 
off  work  done  by  one  of  them  for  the  testator.  Grist  v.  Br'tndle,  2 
Rawle  (Penn.),  121.  In  Indiana,  the  sureties  on  the  bond  of  a  guardian, 
in  a  suit  upon  the  bond,  may  plead  by  way  of  set-ofF  an  indebtedness 
of  the  relator  to  the  guardian.  Myers  v.  State^  45  Ind.  160.  So,  in 
New  York,  in  an  action  upon  a  promissory  note  signed  by  two  persons, 
one  as  principal,  and  the  other  as  surety,  a  set-off  of  an  indebtedness 
from  the  plaintiff  to  the  principal  may  be  allowed.  Newell  v.  8al- 
mons,  22  Barb.  647.     And  seej90st,  p.  530,  Art.  3. 

But  a  defendant  will  not  be  allowed  to  set  off  a  debt  against  the 
plaintiff,  as  surety,  where  he  has  received  ample  security  for  the  debt 
from  the  principal  debtor.  Holden  v.  Gilhert,  7  Paige,  208.  And  a 
surety  cannot  set  off  a  demand  which  his  principal  would  not  be  enti- 
tled to  set  oft*.  Gentry  v.  Jones,  6  J.  J.  Marsh.  (Ky.)  148.  A  surety, 
who  pays  the  debt  after  the  commencement  of  an  action  against  him 
by  the  principal,  cannot  set  off  that  payment  in  such  action.  Gox  v. 
Cooper,  3  Ala.  256.  But  if-  a  principal  brings  an  action  against  his 
surety  on  a  money  demand,  the  surety  may  set  up  in  defense  the  fact 
of  the  recovery  against  him  of  a  judgment  on  his  contract  of  surety- 
ship. Hannay  v.  Pell,  3  E.  D.  Smith  (IsT.  Y.),  432.  And  money 
paid  by  B,  as  surety  for  A,  is  a  good  set-off  against  a  note  payable  to 
A,  which  was  indorsed  after  it  fell  due.  Harrington  v.  Wilcox,  8 
Jones'  (I^.  C.)  Law,  349.  If  a  surety  for  a  debt  pays  the  same  before  it 
is  due,  the  payment  will,  after  the  debt  has  become  due,  but  not  before, 
be  a  legal  set-off  against  his  note  payable,  to  the  principal  and  held  by 
him.     Jackson  v.  Adamson,  7  Blackf.  (Ind.)  597. 

In  an  action  upon  the  bond  of  executors,  against  the  principals  and 
sureties,  alleging  breaches  in  various  acts  of  misconduct  by  the  princi- 
pals, the  damages  to  be  recovered  are  not  necessarily  liquidated,  and 
the  action  is  not,  therefore,  one  in  which  a  set-off  is  allowed.  State  v. 
Modrell,  15  Mo.  421.  So,  it  is  held  that  sureties  for  the  payment  by 
a  lessee  of  his  rent,  cannot,  in  defense  of  an  action  brought  against 
them  for  rent  due  from  the  lessee,  avail  themselves  of  a  claim  in  set- 
off which  has  accrued  to  the  lessee.  La  Farge  v,  Halsey,  1  Bosw. 
(N.  Y.)  171.     And  see  ante,  p.  491,  §  14. 

In  an  early  case  in  South  Carolina,  the  defendant  offered,  as  a  set-off, 
that  he  had  signed  a  note  as  surety  for  the  plaintiff's  estate,  and  had 
paid  it  since  his  death,  and  this  was  held  to  be  a  case  on  mutual  credit, 
which  might  be  set  off  under  the  statute.  Hinds  v.  David,  Harp.  (So. 
Car.)  423.  So,  in  Georgia,  where  a  suit  was  instituted  on  a  joint  and 
several  note  against  A  as  principal  debtor  and  B  as  surety,  and  these 
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relations  of  the  defendants  appeared  on  the  face  of  the  record,  it  was 
held  that  A  might  set  off  an  open  account  which  he  separately  held 
against  the  plaintiff.  Harrison  v.  Henderson^  4  Ga.  198.  See  ante^ 
p.  486,  §11. 

§  IS.  Demands  by  and  against  assignors.  The  statutes  of  the 
different  States  vary  considerably  as  to  when  a  set-off  may  be  allowed 
in  cases  of  assignment,  and  the  statute  of  the  particular  State  should 
be  consulted,  in  connection  with  the  decisions  of  the  courts  made  there- 
under. It  is,  however,  stated  as  a  general  doctrine,  that  where  mutual 
demands  exist  between  the  parties,  one  of  them  cannot,  by  an  assign- 
ment of  his  cause  of  action,  defeat  the  right  of  the  other  to  set  off  the 
judgments  rendered  thereon.  Hooper  v.  Brundage,  22  Me.  460.  But 
it  is  held  that  the  assignment  of  a  non-negotiable  demand,  arising  on 
contract,  before  due,  defeats  a  set-off  by  the  debtor  of  an  independent 
cross  demand,  on  which  no  right  of  action  had  accrued  at  the  time  of 
the  assignment.  Fuller  v.  Steiglitz,  27  Ohio  St.  355  ;  S.  C,  22  Am. 
Kep.  312. 

Where  a  debt,  on  which  a  suit  is  brought,  is  absolutely  assigned  to 
a  third  person,  pending  the  suit,  and  before  a  liquidation  of  the  demand 
by  a  decree,  the  defendant  cannot,  on  motion,  set  off  a  debt  which  has 
no  connection  with  such  demand.     Gay  v.  Gay,  10  Paige,  369. 

Debts  nominally  due  between  the  same  persons  cannot  be  set  off  in 
equity,  if,  by  assignment  or  otherwise,  the  real  interest  is  different. 
Cotton  V.  Evans,  1  Dev.  &  Bat.  (No.  Car.)  Eq.  284. 

§  19.  Demands  by  or  against  assignees.  It  is  no  objection  to  a 
set-off,  that  it  was  not  originally  due  to  the  defendant,  but  had  been 
assigned  to  him,  the  assignment  being  made  before  the  commencement 
of  the  suit.  Martin  v.  Williams,  17  Johns.  330.  Thus,  a  defendant 
may  set  off  a  note  made  by  the  plaintiff  to  a  third  person  and  assigned 
to  the  defendant  before  the  commencement  of  the  suit.  Farr  v.  Hem- 
ingioay,  3  Brev.  (So.  Car.)  549  ;  Ilurd  v.  Farl,  4  Blackf.  (Ind.)  184; 
Johnson  v.  Comstoch,  6  Hill,  10  ;  Bishop  v.  Tucker,  4  Eich.  (So.  Car.) 
178  ;  Whittaker  v.  Turrnhull,  18  N.  J.  Law,  172.  So,  a  bond,  executed 
by  the  plaintiff  and  assigned  to  the  defendant  by  the  obligee,  before 
the  commencement  of  the  action,  may  be  set  off.  Tuttle  v.  Bebee,  8 
Johns.  152  ;  Russell  \.  Lithgow,  1  Bay  (So.  Car.),  437.  And  a  demand 
assigned  to  the  defendant  before  the  commencement  of  the  suit  may 
be  set  off,  though  he  has  not  paid  for  it,  but  only  agreed  to  pay.  Everit 
V.  Strong,  7  Hill,  585.  So,  the  defendant  may  set  off  a  bond  given  by 
the  plaintiff  to  a  third  person,  and  by  him  informally  assigned  to  the 
defendant.  Murray  v.  Williamson,  3  Binn.  (Penn.)  135.  But  it  is 
held  that  the  holder  of  a  non-negotiable  promissory  note,  transferred  to 
YoL.  VII.— 63 
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him  bj  delivery  merely,  cannot  plead  the  same  in  set-off  in  an  action 
against  him  by  the  maker.  Ayres  v.  McConnel^  15  111.  230.  But  see 
Uickerson  v.  McFaddin,  1  Swan  (Tenn.),  258.  And  a  party  holding 
a  chose  in  action,  assigned  to  him  conditionally,  has  no  right  to  set  it 
off.  McDade  v.  Mead,  18  Ala.  214  ;  Straus  v.  Eagle  Ins.  Co.,  5 
Ohio  St.  59 ;  Shryoch  v.  Basehore,  82  Penn.  St.  159  ;  McDonald  v. 
Ilarrison,  12  Mo.  447  ;  Arnold  v.  Johnston,  28  How.  (N.  Y.)  249.  So, 
it  is  to  be  observed  that,  in  order  to  render  a  demand  available  as  a  set- 
off, the  defendant  must  be  entitled  to  a  subsisting  legal  right  of  action 
on  it,  acquired  before  the  commencement  of  the  suit.  Speers  v.  Ster- 
rett,  29  Penn.  St.  192,  and  cases  above  cited.  And  unliquidated  and 
disputed  claims  against  the  plaintiff,  purchased  by  the  defendant 
after  suit  commenced  against  him,  ought  not,  even  in  equity,  to  be 
allowed  in  set-off.  Dangerfield  v.  Bootes,  1  Munf.  (Ya.)  529.  And 
see  Biddick  v.  Moore,  65  No.  Car.  382. 

But  it  is  held  that  an  overdue  negotiable  note,  indorsed  to  a  defendant 
before  suit  was  commenced  against  him,  may  be  the  subject  of  set-off, 
although  the  plaintiff  had  no  notice  when  he  brought  his  suit,  that  the 
defendant  held  the  note.     CooJc  v.  Mills,  5  Allen,  36. 

The  assignment  of  a  chose  in  action  is  inoperative  at  law,  and  gives 
to  the  assignee  no  legal  title  whatever  to  maintain  a  suit ;  and  any  suit, 
to  enforce  it,  must  be  in  the  name  of  the  assignor,  who  still  retains  the 
legal  ownership.  See  Yol.  I,  tit.  Assignment.  In  case  of  such  assign- 
ment, where  the  suit  must  be  in  the  name  of  the  assignor,  the  assignee, 
it  is  said,  is  usually,  under  statutes  of  set-off,  subject  to  all  such  equi- 
ties as  existed  between  the  original  parties  until  the  assignment  and 
notice  thereof  to  the  debtor.  Id. ;  Oli/vier  v.  Lowrey,  2  Harr.  (Del.)  467  \ 
Robinson  v.  Swigart,  13  Ark.  71 ;  Wells  v.  Teall,  5  Blackf.  (Ind.)  306 ; 
Mead  v.  Gillett,  19  Wend.  397 ;  Soloman  v.  Holt,  3  E,  D.  Smith  (N.  Y.), 
139  ;  Newman  v.  Crocker,  1  Bay  (So.  Car.),  246  ;  Hall  v.  Hickmam,, 
2  Del.  Ch.  318 ;  Hackett  v.  Connett,  2  Edw.  Ch.  (N.  Y.)  73.  Where 
a  suit  at  law  is  brought  upon  a  bond,  by  one  to  whom  it  has  been 
assigned,  the  defendant  may  plead  as  a  set-off  any  matter  within  the 
statute  of  set-off,  and  the  assignee  is  subject  to  it ;  and  if  the  plaintiff 
seek  to  enforce  the  bond  by  a  suit  in  equity,  the  defendant  has  the 
same  right  to  set-off,  and  the  court  "wall  administer  the  statute  as  it 
would  be  done  at  law.  Bell  v.  Ward,  10  R.  I.  503.  And  see  Irving 
V.  De  Kay,  10  Paige,  319;  Cavendish  v.  Greaves,  24  Beav.  163; 
Clark  V.  Cort,  1  Cr.  &  Ph.  154.  But  to  be  the  subject  of  set-off  at 
law,  the  statute  requires  that  the  demand  proposed  to  be  set  off  should 
be  liquidated,  or  be  ascertainable  by  calculation.  See  ante,  p.  481,  §  7. 
And  in  an  action  upon  a  liquidated  demand,  held  by  the  plaintiff  as 
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assignee,  an  unliquidated  claim  for  damages  for  breach  of  contract,  ex- 
isting in  favor  of  the  defendant  against  the  assignor  at  the  time  of  the 
assignment,  is  not  a  proper  set-o±f.  Frick  v.  Whiter  57  N.  Y.  (12 
Sick.)  103. 

A  claim,  on  which  an  action  at  law  might  have  been  snstained,  can- 
not be  used  as  as  et-off  in  equity  against  an  assignee  of  another  legal 
claim.  HutcMns  v.  Hope,  7  Gill  (Md.),  119.  And  to  make  a  claim 
against  an  assignor  available  as  a  set-off  in  an  action  brought  by  the 
assignee,  it  must  appear  to  be  a  demand  against  the  assignor  at  or  be- 
fore assignment,  and  belonging  to  tho  defendant  at  that  time.  Martine 
V.  Willis,  2  E.  D.  Smith  (N.  Y.),  521.  See,  also,  Eldred  v.  Ilazlett, 
33  Penn.  St.  307 ;  NoHliern  Bank  v.  Kyle,  7  How.  (Miss.)  360 ;  ^¥ar- 
ner  v.  Whittaker,  6  Mich.  133.  And  where  a  suit  is  brought  upon  an 
account,  by  the  assignees  thereof,  in  the  name  of  the  assignor,  a  promis- 
sory note  of  the  assignor,  held  by  the  defendant  at  the  time  of  the 
assignment  of  the  account,  but  not  then  due,  cannot  be  set  off  against 
such  account.  Graloam  v.  Tilford,  1  Mete.  (Ky.)  112 ;  Wells  v.  Stew- 
art, 3  Barb.  40.  And  the  removal  of  an  assignor  from  the  State  gives 
no  riffht  to  an  oblio:or  of  a  bond  to  set  off  demands  which  he  had 
against  the  assignor,  against  the  assignee,  without  showing  a  connection 
between  them  and  the  replevin  bond,  while  the  assignor  owned  it. 
Talbot  V.  Warfield,  3  J.  J.  Marsh.  (Ky.)  S3.  So,  the  insolvency  of 
the  obligee  of  a  note  taking  place  after  he  has  made  an  assignment 
of  the  note,  and  the  obligor  has  notice  of  the  assignment,  will  not  en- 
title the  latter  to  set  off  his  demand  against  the  obligee  in  a  suit  on  the 
note  by  the  assignee.  Watheti  v.  Chamherlin,  8  Dana  (Ky.),  164. 
But  the  insolvency  of  an  assignor,  at  the  date  of  the  assignment  of 
a  note,  is  a  good  ground  in  equity  to  authorize  the  obligor  in  the  note 
to  set  off  demands  which  he  held  on  the  assignor,  due  by  note  before 
the  assignment,  acquired  by  purchase.  Colyer  v.  Craig,  11  B.  Monr. 
(Ky.)  73. 

Where  the  payee  of  a  note  agrees  that  any  note  of  his  that  the  maker 
may  obtain  shall  be  a  good  set-off,  a  note  against  the  payee  though  not 
indorsed,  if  obtained  by  the  defendant  before  notice  that  his  note  had 
been  transferred,  will  be  a  good  set-off  against  it  when  sued  for  the  use 
of  another.     Gary  v.  James,  7  Fla.  640. 

If  a  note,  not  negotiable,  be  assigned  for  a  valuable  consideration, 
and  an  action  is  brought  thereon  for  the  benefit  of  the  assignee,  in  the 
name  of  the  payee,  the  maker  may  set  off  a  debt  due  to  him  at  the  time 
of  the  assignment  {Sanhorn  v.  Little,  3  N.  H.  539) ;  but  it  is  otherwise, 
in  such  case,  if  the  maker  has  promised  the  assignee  to  pay  him  the 
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amount  of  the  note.  Wiggin  v.  Damrell,  4  id.  69.  And  see  Gould 
V.  Chase,  16  Johns.  226. 

In  Indiana,  in  an  action  on  a  note  bj  the  assignee  against  the  maker, 
the  defendant  may  set  off  any  matter  which  he  might  have  set  off  in  an 
action  by  the  assignoi-,  if  it  accrued  to  liim  before  notice  of  the  assignment 
(  Wells  V.  Teall,  5  Blackf .  [Ind.]  306) ;  but  a  debt  due  from  the  payee 
to  one  of  the  defendants  in  such  an  action,  or  from  the  payee  and  an- 
other person  to  the  defendants  before  the  assignment,  is  not  a  good 
matter  of  set-off.  Woods  v.  Harris,  5  id.  585  ;  Griffin  v.  Cox,  30  Ind. 
242.  It  is,  however,  held  that,  in  an  action  by  an  assignee  of  a  note, 
not  payable  in  bank,  the  defendant  may  set  off  a  joint  note  made 
by  the  payees  of  the  note  in  suit,  as  principal  for  his  individual 
debt,  and  by  another  as  his  surety,  and  held  by  the  defendant  as 
assignee  thereof,  before  notice  of  the  assignment  of  the  note  in  suit. 
Hoffmam,  v.  Zollinger,  39  id.  461.  See  Russell  v.  Redding,  50  Fla. 
448. 

In  an  action  by  the  assignee  of  a  bond,  the  defendant  may  set  off  a 
contract  for  the  sale  of  lands  between  himself  and  the  obligee.  Mann 
V.  Dum^gan,  11  Serg.  &  R.  (Penn.)  75.  And  it  is  held  that  the  assignee 
of  an  open  account  against  his  creditor  may  use  it  as  a  set-off  of  any 
action  commenced  against  him  after  the  assignment.  Casper  v.  Thig- 
pen,  48  Miss.  635. 

§  20.  Demands  as  to  assignee  of  insolvents,  etc.  Promissory 
notes  purchased  after  a  voluntary  assignment,  made  by  an  insolvent, 
for  the  benefit  of  his  creditors,  cannot  be  set  off  in  an  action  brought 
in  the  name  of  the  insolvent  by  the  assignees,  and  it  is  immaterial 
whether  the  notes  were  or  were  not  overdue.     Johnson  v.  Bloodgood, 

1  Johns.  Cas.  51 ;  Hegerman  v.  Hyslop,  Anth.  (N.  T.)  269.  And  in 
general,  debts  purchased  with  knowledge  of  the  debtor's  insolvency,  or 
with  reason  to  believe  that  he  is  about  to  go  or  be  driven  into  insol- 
vency, and  notice  to  the  debtor  of  the  purchase,  cannot  be  set  off  in  an 
action  by  the  assignee  in  insolvency,  upon  a  debt  due  from  the  pur- 
chaser to  the  debtor.  Smith  v.  Hill,  8  Gray,  572 ;  Lo7ig  v.  Penna.  Ins. 
Co.,  6  Penn.  St.  421. 

So,  a  creditor  of  an  insolvent  debtor,  in  an  action  against  him  by  the 
debtor's  agent  for  goods  sold  to  him,  cannot  set  off  a  debt  due  to  him 
from  such  debtor.  Boinod  v.  Pelosi,  2  Dall.  (Penn.)  43.  And  an 
auctioneer,  in  whose  hands  the  assignee  of  an  insolvent  debtor  has  placed 
goods  for  sale,  cannot  set  off  against  the  claim  by  the  assignee  for  the 
proceeds,  a  debt  due  himself  from  the  insolvent.     Henriques  v.  Hone, 

2  Edw.  Ch.  (N.  Y.)  120.  And  in  the  case  of  an  assignment  by  a  debtor 
of  aU  his  property,  to  be  sold  by  the  assignees  for  the  payment  of  hia 
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debts,  it  was  held  that  his  creditors  could  not  offset  their  demands,  in 
payment  of  articles  purchased  by  them  at  the  public  sale  of  the  goods 
by  the  assignees.  Bateman  v.  Connor^  6  N.  J.  Law,  104.  And  in  an 
action  by  the  assignee  of  a  debtor  for  the  benefit  of  creditors,  against 
a  creditor,  for  the  conversion  of  certain  notes  left  with  him,  by  the 
debtor,  as  collateral  security  for  a  specific  debt,  the  defendant  cannot 
set  off  the  debtor's  general  indebtedness.  Lane  v.  Bailey^  47  Barb. 
895. 

It  is  well  settled  in  Pennsylvania  by  numerous  decisions,  that  a  vol- 
untary assignee  is  the  mere  representative  of  the  debtor,  enjoying  his 
rights  only  and  no  others,  and  is  bound  only  where  the  debtor  would 
be  bound.  He  is  not  the  representative  of  the  creditors,  and  is  not 
clothed  with  their  powers ;  he  is  but  a  volunteer  and  not  a  hona,  fide 
purchaser  for  value.  Matter  of  Fulton^ s  estate^  51  Penn.  St,  204. 
Therefore,  in  an  action  by  an  assignee  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  upon  a  debt  falling  due  after  the  assignment, 
the  defendant  may  set  off  a  debt  due  from  the  assignor  at  the  time  of 
the  assignment.  Thus,  a  bank  made  an  assignment  for  the  benefit  of 
creditors,  holding  at  the  time  the  defendant's  note,  which  it  had 
discounted,  and  which  was  not  due.  It  was  also  indebted  to  the  de- 
fendant for  deposits  in  a  sum  greater  than  the  note.  In  an  action  on 
the  note  after  its  maturity,  by  the  assignee,  it  was  held  that  the  de- 
fendant could  offset  the  indebtedness  to  him.  Jordan  v.  Sharlock,  84 
Penn.  St.  366  ;  S.  C,  24  Am.  Eep.  198. 

So,  in  New  York,  the  principle  that  an  assignee  of  a  demand  takes 
it  subject  to  all  equities  which  existed  at  the  time  of  such  assignment 
between  the  original  parties  to  it,  has  been  repeatedly  applied  to  as- 
signees of  insolvent  debtors,  and  receivers  of  insolvent  corporations, 
who  have  been  compelled  to  allow,  by  way  of  set-off,  demands  in  favor 
of  the  debtors,  existing  at  the  time  of  the  failure,  against  such  bank- 
rupts, individuals  or  corporations.  Thus,  where  one,  who  had  given  his 
bond  and  mortgage  to  a  savings  bank,  was  also  a  depositor  therein,  and 
the  bank  became  insolvent  and  a  receiver  was  appointed,  it  was  held 
that  the  mortgagor  was  entitled  to  a  credit  on  his  bond  of  the  amount 
of  his  deposit  at  the  time  of  the  failure  of  the  bank.  Mew  Amster- 
darn  Sa/vings  Bank  v.  Tartter,  4  Abb.  New  Cas.  (N.  Y.)  215  ;  S.  C, 
54  How.  385.  So,  a  private  banker,  becoming  insolvent,  made  a  gen- 
eral assignment  of  his  property,  and  directed  his  assignee  to  pay  the 
debts  in  the  same  order  and  manner  in  which  debts  were  required  to 
be  paid  under  the  provisions  of  the  bankrupt  law.  And  it  was  held 
that  a  customer,  who  had  money  on  a  deposit  with  such  banker,  was 
entitled  to  set  off  the  amount  of  his  deposit  against  promissory  notes 
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made  by  him  and  held  by  the  banker.     Fort  v.  McCully^  59  Barb.  87 
See,  also,  Finnell  v.  JVeshit,  16  B.  Monr.  (Ky.)  351. 

But  it  is  held  in  Connecticut  that  upon  the  insolvency  of  a  savings 
bank  a  depositor  cannot  set  off  his  deposit  against  a  debt  due  from  him 
to  the  bank.  Oshorn  v.  Byrne,  43  Conn.  155 ;  S.  C,  21  Am.  Eep. 
641.  Though  it  seems  that,  if  the  deposit  was  made  for  the  purpose 
of  applying  the  same  in  payment  of  the  indebtedness  to  that  amount, 
and  the  officers  of  the  bank  had  knowledge  of  such  j)urpose,  then  set- 
off may  be  allowed.  Id. 

In  an  action  by  the  assignee  of  a  bankrupt  partner,  a  debt  due  to  the 
defendant  from  the  partnership  may  be  set  off.  Bean  v.  Cabhaness,  6 
A.la.  343.  And  it  was  held  that  the  amount  of  a  partnership  dej)osit 
with  an  insolvent  banker  was  a  proper  subject  of  set-off  in  an  action 
brought  by  the  assignee,  in  trust  for  creditors  of  such  banker,  on  a  note 
held  by  the  banker,  made  by  one  of  the  partners  and  indorsed  by  the 
other  for  partnership  purposes,  although  such  note  was  not  due  at  the 
time  of  the  assignment.     Smith  v.  Felton,  43  IST.  Y.  (4  Hand)  419. 

Where  a  party  procured  his  own  note  to  be  discounted  at  a  bank, 
and  the  money  received  was  placed  in  the  bank  as  a  deposit  to  his 
credit,  and  he  afterward  became  insolvent  before  the  maturity  of  the 
note,  it  was  held  that  the  bank  might  be  entitled  to  an  equitable  set- 
off of  its  debt  against  the  deposit,  as  against  the  depositor,  but  not  as 
against  the  rights  of  third  parties,  holders  of  the  depositor's  checks, 
presented  for  payment.  Fourth  Nat.  Baiik  v.  City  Nat.  Bank, 
68  111.  398, 

In  Louisiana,  in  case  of  insolvency,  compensation  cannot  take  place 
if  the  debtor  of  the  insolvent  acquires  the  claim  proposed  to  be  com- 
pensated, after  the  failure  of  the  insolvent.  Case  v.  Camion,  23  La. 
Ann.  112. 

In  an  action  by  the  assignees  of  a  bankrupt  to  recover  the  price  of 
machinery  supplied  by  the  bankrupt^  the  court  allowed  the  defendant 
to  plead  an  equitable  plea  of  set-off  for  unliquidated  damages,  arising 
out  of  the  same  contract.     Wakeham  v.   Crow,  16  C.  B.  (N.  S.)  847. 

§  21.  Demands  by  executors,  admiflistrators,  etc.  In  an  action 
against  a  defendant  in  his  own  right,  he  cannot  set  off  a  debt  due  to 
him  as  administrator  ( Thomas  v.  Hopper,  5  Ala.  442),  unless  he  has 
been  charged  with  the  debt  on  final  settlement,  had  in  the  court  of 
probate,  before  the  issue  of  the  writ.  White  v.  Word,  22  id.  442.  And 
a  debt  due  to  an  administrator,  in  his  private  capacity,  cannot  be  set 
off  against  the  share  of  a  distributee  of  the  estate.  Bradshaio's  Ap- 
peal, 3  Grant's  (Penn.)  Cas.  109  ;  Richhourg  v.  BlcKbourg,  1  Harp. 
(So.  Car.)  Ch.  168.     It  is  the  duty  of  an  executor  or  administrator  to 


SET-OFF.  503 

settle  the  estate,  pay  the  debts  and  distribute  the  surplus,  and  not  to 
speculate  in  demands  against  creditors.  He  cannot,  therefore,  set  off  a 
debt  purchased  by  him  since  the  death  of  the  testator  or  intestate? 
against  a  demand  due  by  the  estate  of  the  deceased,  or  accruing  in  the 
life-time  of  the  deceased.  Dudley  v.  Griswold,  2  Bradf.  (N.  Y.)  24. 
It  is  not  a  legitimate  purpose  for  which  to  employ  the  trust  funds  to 
buy  up  debts  against  claimants,  and  if  he  does  so,  he  must  take  the 
risk  of  such  dealings  upon  his  own  individual  responsibility.  Mead  v, 
Merritt,  2  Paige,  402. 

But  where  notes  were  taken  running  to  "  the  estate  "  of  a  deceased 
person,  they  were  held  to  be  a  fair  subject  of  set-off  against  a  legacy 
given  to  the  promisor.  Wilson  v.  Edmonds^  24  N.  H.  517.  And  in 
an  action  by  a  legatee  against  the  executor,  to  recover  the  residue  of 
the  legacy,  the  defendant  may  set  off  a  certificate  of  a  balance  found 
due  him  in  a  former  suit  against  him  to  recover  a  part  of  the  same 
legacy.  Oalloney'  s  Appeal,  6  Penn.  St.  37.  And  see  Strong  v.  Bass, 
35  id.  333.  So  in  an  action  against  an  administrator,  an  order  drawn 
by  the  plaintiff  on  the  intestate  in  favor  of  a  third  person,  and  found 
with  the  intestate's  papers,  not  being  rebutted  by  other  evidence,  will 
entitle  the  defendant  to  a  deduction  pro  tanto.  Nehbe  v.  Price,  2  Nott 
&  McC.  (So.  Car.)  328.  So  in  an  action  against  the  executor  of  his  de- 
ceased partner,  he  may  set  off  a  debt  due  from  the  plaintiff  to  the  part- 
nership.    Burke  v.  StillweU,  23  Ark.  294. 

And  it  has  been  held  that  a  demand  which  an  administrator  has 
against  one  of  the  distributees  of  the  estate,  for  the  conversion  of  per- 
sonal property  of  the  estate,  is  a  good  subject  of  set-off  by  him  in  a  suit 
in  equity,  brought  by  the  distributees  against  him  for  a  settlement  of 
the  estate  {Pearson  v.  Darrington,  32  Ala.  227) ;  but  not  against  one 
who,  having  released  the  administrator  from  all  pecuniary  demands,  is 
only  entitled  to  a  distributive  share  of  the  personalty  m  specie.  Id. 

In  an  action  against  an  executor  to  recover  rents  collected,  by  his 
testator,  as  agent  of  the  plaintiff,  a  set-off  was  allowed  to  the  extent  of 
one-half  of  the  fees  paid  by  the  deceased  to  counsel  employed  to  defend 
an  action  in  which  he  and  the  plaintiff  were  joint  defendants.  Percy 
V.  Clary,  32  Md.  245. 

But  an  executrix  was  not  permitted  to  set  off  damages  for  harassment 
and  attorney's  fees  paid  against  a  claim  prosecuted  against  the  estate 
she  represented.  House  v.  Collins,  42  Tex.  487.  And  it  is  held  that, 
in  an  action  against  an  administrator  for  a  debt  due  from  his  intestate, 
the  defendant  cannot  set  off  a  sum  due  on  a  note  given  by  the  plaintiff 
to  him  as  administrator  for  goods  of  his  intestate  which  he  had  sold  aa 
administrator.     Smith  v.  Edwards,  1  Houst.  (Del.)  427. 
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§  22.  Demands  against  executors^  etc.  In  the  construction  and 
application  of  the  early  English  statutes  of  set-off,  it  was  held  that  if  an 
executor  or  administrator  brought  suit  upon  a  debt  created  against  the 
defendant  after  the  death  of  the  testator  or  intestate,  or  upon  a  debt 
whereon  the  cause  of  action  arose  after  that  event,  the  defendant  could 
not  set  off  a  debt  which  existed  and  on  which  there  was  a  cause  of  action 
against  the  testator  or  the  intestate  in  his  life-time.  Shijwimi  v.  Thomp- 
son, Willes,  103  ;  Tegetmeyer  v.  Lumley,  id.  264,  note  ;  Watts  v.  Rees, 
9  Exch.  696  ;  S.  C.  affirmed,  11  id.  410.  And  the  decisions  of  the  Eng- 
lish courts,  under  those  statutes,  are  held  to  give  a  good  rule  for  judicial 
action  under  similar  statutes  in  this  country.  See  Gordon  v.  Boione, 
2  Johns.  150 ;  Hoot  v.  Taylor,  20  id.  137.  It  was  held  accordingly, 
that  a  debt  created  to  executors  after  the  death  of  their  testator  was  not 
liable  to  a  set-off  of  a  debt  due  to  the  defendant  from  the  testator  in  his 
life-time  (Z>«^e  V.  CooTce,  4:  Johns.  Ch.  13);  and  upon  an  application 
of  the  principle  of  the  rule  to  an  analogous  state  of  facts,  it  was  held  that 
in  a  suit  by  an  administrator  the  defendant  could  not  set  off  a  debt 
existing  against  the  intestate  in  his  life-time  which  the  defendant 
had  bought  since  the  intestate's  death.  Boot  v.  Taylor,  20  Johns. 
137.  See,  also,  Jordan  v.  Wat.  Shoe,  etc.,  BanJc,  12  Hun  (N.  Y.),  512  ; 
Shaw  V.  Gookm,  7  N.  H.  16;  Cook  v.  Lovell,  11  Iowa,  81  ;  Wolfers- 
lerger  v.  Bucher,  10  Serg.  &  R.  10;  Burton  v,  Chinn,  Hard.  (Ky.) 
260 ;  Bizzdl  v.  Stone,  12  Ark.  378 ;  Patterson  v.  Patterson,  59  N. 
Y.  (14  Sick.)  574;  S.  C,  17  Am.  Rep.  384;  Dayhuff  v.  Dayhuff,  27 
Ind.  158;  Hart  v.  Houchin,  50  id.  327.  The  principle  of  mutuality, 
in  such  cases,  requires  that  the  debts  should  not  only  be  due  to  and 
from  the  same  person,  but  in  the  same  capacity.  Id.  See  McDan- 
iel  V.  nooks,  30  Ga.  981. 

In  an  action  by  an  administrator  to  recover  a  debt  due  to  his  intes- 
tate, the  defendant  cannot  set  off  a  debt  due  to  him  by  the  admin- 
istrator, for  services  rendered  in  behalf  of  the  administrator,  in  the 
course  of  his  administration  of  the  estate.  Stuart  v.  Oommonwealth^ 
8  Watts  (Penn.),  74.  Nor  can  a  claim  due  from  a  person  who  is  exec- 
utor,  but  which  is  due  in  his  individual  capacity,  be  set  off  against 
a  demand  due  the  testator.  HarUn  v.  Levi,  6  Ala.  399 ;  Banton  v. 
Hoomes,  1  A.  K.  Marsh.  (Ky.)  19  ;  Wisdom  v.  BecTcer,  52  111.  342.  A 
creditor  of  an  intestate  purchased  part  of  the  intestate's  goods  of  his 
administrator,  and  it  was  held  that  he  could  not  set  off  the  amount 
against  a  debt  due  to  hini  from  the  intestate  at  his  decease.  Lani- 
harde  v.  Older,  17  Beav.  542 ;  Steel  v.  Steel,  12  Penn.  St.  64.  So,  in 
case  of  an  executed  contract  of  sale,  by  executors,  of  the  property  of 
their  testator,  the  purchaser  making  no  offer  or  attempt   to  rescind 
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the  contract,  tlie  purchaser,  in  an  action  by  the  executors,  as  such,  for 
the  recovery  of  the  purcliase-money,  cannot  avail  himself  of  false  and 
fraudulent  representations,  made  by  the  executors  at  the  time  of  the 
sale,  in  respect  to  its  subject-matter,  either  as  a  defense,  or  by  way 
of  recoupment  or  counter-claim.  His  remedy,  if  any,  is  against  the 
executors  personally.  Westfall  v.  Dungan,  14  Ohio  St.  276.  See,  also, 
Phillips  V.  Keifer,  2  Mete.  (Ky.)  478. 

Where  suit  is  brought  by  executors  against  a  legatee  under  the  will 
of  their  testator,  on  an  account  for  money  alleged  to  be  due,  he  cannot 
plead  as  a  set-off  the  amount  of  his  legacy,  unless  he  shows  the  estate 
to  be  solvent,  and  in  a  condition  to  be  distributed.  Dohhs  v.  Prothro, 
55  Ga.  73.  And  see  Guthrie  v.  Gxithrie^  17  Tex.  541 ;  Stokes  v. 
Forman,  12  La.  Ann.  671.  And  in  a  suit  by  executors  to  foreclose 
a  mortgage  given  to  them,  as  executors,  the  mortgagor  cannot  set 
off  a  distributive  share  in  the  estate  of  the  testator,  which  has  not 
been  ascertained,  and  ordered  to  be  paid.  Irving  v.  DeKay,  10 
Paige,  319. 

In  an  action  by  an  administrator  de  honis  non  against  an  attorney 
for  money  of  the  estate,  collected  during  a  prior  administration,  it  is 
held  that  the  defendant  may  set  off  a  judgment  of  allowance  in  the 
probate  court,  against  a  former  administrator,  for  professional  servi- 
ces rendered  the  estate.     Tiirner  v.  Taj)scott,  30  Ark.  312. 

§  23.  Demands  by  or  against  banks.  See  ante,  p.  500,  §  20 .  It 
is  held  that  stock  in  a  bank  is  not  a  set-off  against  a  note  given  to  the  bank^ 
Whittington  v.  Farmers'  Bank,  5  Har.  &  J.  (Md.)  489.  And  bank 
bills  acquired  after  a  bank  has  become  insolvent  and  stopped  pay- 
ment cannot  be  set  off  against  debts  due  to  the  bank  at  the  time 
of  such  insolvency.  Diven  v.  Phelps,  34  Barb.  224 ;  Exchange  Bank 
V.  Knox,  19  Graft.  (Ya.)  739 ;  Gee  v.  Bacon,  9  Ala.  699.  Nor  can 
such  set-off  be  made,  although  a  portion  of  the  bills  of  the  bank  were 
held  by  the  defendant  when  the  bank  failed  and  the  debt  became  due. 
Eastern  Bank  v.  Capron,  22  Conn.  639.  On  the  repeal  of  the  bank 
charter,  a  stockholder  cannot  set  off  claims  purchased  subsequently  to 
the  repeal,  in  an  action  on  his  note  given  for  stock.  McLaren  v. 
Pennington,  1  Paige,  102.  Nor  can  a  debtor  to  a  bank  for  borrowed 
money  set  off  against  his  note,  on  a  judgment  rendered  thereon,  the 
dividend  that  will  be  coming  to  him  as  a  stockholder  when  its  affairs 
are  wound  up,  even  in  equity,  unless  there  is  an  express  agreement  to 
set  off  the  debts  against  each  other  pro  tanto.  Ruckersville  Bank  v. 
RernphiU,  7  Ga.  396.  And  the  bank-notes  of  a  State  bank  which  after- 
ward organized  as  a  National  bank,  cannot  be  set  off  against  a  judg- 
ment recovered  by  the  National  bank.  Thorp  v.  Wegefarth,  56 
Vol.  VII.— 64 
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Penn,  St.  82.  So,  it  is  held  that  deposits  made  with  a  firm  of  bankers, 
after  the  withdrawal  of  a  partner,  by  the  maker  of  a  note  given  to  them 
before  such  withdrawal,  are  not  matter  of  set-oft'  against  the  note.  Daw- 
son V.  Wilson^  55  Ind.  216. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  promissory  note, 
payable  at  a  particular  bank,  without  defalcation  or  discount,  the  defend- 
ant cannot  set  off  a  demand  he  may  have  against  the  bank  which  dis- 
counted the  note  and  transferred  it  to  the  plaintiff.  Tillou  v.  Britton^ 
9  N.  J.  Law,  120. 

A  person  indebted  to  an  insolvent  bank,  on  a  note  discounted  for 
himself,  may  set  off  the  proceeds  of  the  discount  passed  to  his  credit  on 
the  books  of  the  bank,  but  not  a  check  drawn  in  his  favor  by  another 
depositor.  Butterworth  v.  PecJc,  5  Bosw.  (N.  Y.)  341.  See  McCagg 
V.  Woodman^  28  111.  84.  One  who  is  a  debtor  to  a  bank,  the  funds  of 
which  are  placed  in  the  hands  of  commissioners  for  liquidation,  may 
properly  claim  a  set-off  for  any  thing  due  to  him  from  the  bank  at  the 
date  of  the  assignment.  In  re  Van  Allen,  37  Barb.  225  ;  JFinnell  v. 
Nesbit,  16  B.  Monr.  (Ky.)  351,  on  the  ground  that  the  defendant  did 
not  actually  owe  the  bank  any  thing  at  the  time  its  corporate  existence 
terminated.  Id.  ;  American  Bank  v.  Wall,  56  Me.  167  ;  Colt  v. 
Brovjn,  12  Gray,  233.  And  debtors  of  an  insolvent  bank  in  the  hands 
of  a  receiver  may  set  off  demands  which  were  due  to  them  from  the 
bank,  whilst  it  was  doing  business,  against  the  debts  due  from  them  to 
the  bank.  Berry  v.  Brett,  6  Bosw.  (N.  Y.)  627.  But  not  the  bills  of 
the  bank  purchased  by  them  after  an  injunction  has  issued  against  it 
preliminary  to  its  winding  up  ;  and,  especially,  if  the  debtor  be  a  director 
of  the  bank,  and  has  purchased  in  the  bills  at  a  discount ;  the  allow- 
ance of  a  set-off  of  bills  so  purchased,  being  in  derogation  of  the  rule 
of  equality  in  payment,  established  by  statute  as  between  the  bill  hold- 
ers of  an  insolvent  bank.     Clarke  v.  Hawkins,  5  R.  I.  219. 

And  where  a  bank  refuses  to  discount  notes  left  with  it  for  that  pur- 
pose, and  an  action  is  afterward  brought  against  the  bank  by  the 
assignees  of  insolvency  of  the  depositor  to  recover  a  claim  held  by  the 
depositor  against  the  bank  before  his  insolvency,  the  notes  cannot  be 
set  off.  Stetson  v.  Exchange  Bank,  7  Gray,  425.  It  was  held  that 
such  naked  possession  of  the  notes  by  the  bank,  without  even  an 
authority  to  collect  them  and  turn  them  into  money,  did  not,  with  the 
debt  due  to  it  from  the  insolvent,  constitute  mutual  credits  within  the 
meaning  of  the  statute.     Id. 

A  bank  which  has  credited  a  depositor  with  the  amount  of  a  note 
discounted  by  it  upon  his  fraudulent  representations,  and  has  paid  his 
checks  to  that  amount,  can  set  up  the  fraud,  in  defense  of  an  action  by 
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liiiii  to  recover  subsequent  deposits  to  an  equal  amount,  unless  it  had 
adopted  the  contract  of  the  note  by  its  subsequent  action.  Aiidreics  v. 
Artisans'  Bank,  26  N.  Y.  (12  Smith)  298. 

Where  a  bank  brings  assumpsit  against  a  depositor  for  the  amount  of 
an  over-draft,  this  is  a  waiver  of  the  tort,  and  is  suljject  to  the  general 
right  of  set-ofi.  Bank  of  the  United  States  v.  Macallester,  9  Penn. 
St.  475. 

§  24.  Demands  by  or  against  insurance  companies.  The  claim 
for  a  partial  loss,  on  a  policy  of  insurance,  is  unliquidated  in  its  natm-e, 
and  cannot  be  the  subject  of  a  set-off,  although  the  amount  of  tlie  loss 
is  agreed  upon,  conditionally,  before  suit  brouglit,  it  being  still  an 
unliquidated  demand,  in  the  sense  of  the  statute  of  set-off.  Diehl  v. 
General  Mut.  Ins.  Co.,  1  Sandf.  (N.  Y.)  257.  See,  also,  Boddington 
V.  Castelli,  1  El.  &  Bl.  QQ  ;  S.  C.  affirmed,  id.  879.  And  the  debtor 
of  an  insurance  company  cannot,  after  the  insolvency  of  the  company, 
purchase  a  claim  against  it,  and  set  it  off  to  the  full  amount  against  his 
debt  to  the  company,  but  only  to  the  amount  to  which  he  would  be 
entitled  in  dividends  from  the  assets  of  the  company.  Long  v.  Penn. 
Ins.  Co.,  6  Penn.  St.  421. 

Insurers,  incurring  a  liability  for  a  loss,  will  be  allowed  to  deduct  the 
amount  due  on  the  premium  note,  such  being  the  stipulation  in  the 
policy.  Bodge  v.  Union  Marine  Ins.  Co.,  17  Mass.  471.  And  see 
ante,   p.  481,  §  7 ;  Bait.  Ins.  Co.  v.  McFadon,  4  Har.  &  J.  (Md.)  31. 

It  was  held  in  the  supreme  court  of  the  United  States,  that  the 
amount  due  on  the  policy  of  a  fire  insurance  company,  issued  to  a 
banker,  who  is  also  one  of  its  directors,  may  be  set  off  against  a  de- 
mand of  the  company  for  money  deposited  with  him,  bearing  interest 
and  payable  on  call ;  and  that  his  right  to  such  a  set-off  is  equally  avail- 
able against  its  assignee  in  bankruptcy.  Scammon  v.  Kimhall,  92  U. 
S.  (2  Otto)  362.  But  such  a  debt  cannot  be  set  off  against  the  indebt- 
edness of  a  stockholder  in  the  company  for  unj^aid  shares  in  its  capital 
stock,  because  moneys  arising  from  that  source  constitute  a  trust  fund 
for  the  payment  of  the  bankrupt  company's  debts,  to  be  equally 
divided  among  all  the  creditors  of  tlie  bankrupt.     Id. 

The  amount  of  a  policy-holder's  loss,  sustained  before  the  property 
of  an  insurance  company  has  been  sequestered,  under  the  Massachu- 
setts statute  (Gen.  Sts.,  ch.  58,  §  6),  can  be  set  off  against  a  debt  due 
from  the  assured  to  the  company,  even  if  the  company  holds  collateral 
security  from  the  debtor.  Commonwealth  v.  SJioe,  etc.,  Ins.  Co.,  112 
Mass.  131. 

§  25.  Demands  by  or  against  corporations.  Where  certificates 
of  stock  issued  by  a  private  association  are  made  assignable  by  the  arti- 
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eles  of  association,  which  reserve  no  lien  upon  them  for  the  debts  of 
the  company,  they  are  held  not  to  be  subject,  in  the  hands  of  a  hona, 
fide  assignee,  to  a  matter  of  set-off  held  by  the  company  against  the 
original  holder.     Spence  v.  WhitaJcer,  3  Port.  (Ala.)  297. 

A  receiver  of  an  insolvent  corporation,  suing  for  the  benefit  of  its 
creditors,  on  a  cause  of  action  on  which  the  company  itself  could  not 
have  sued  —  as,  for  instance,  to  recover  back  payments  made  by  the 
corporation  in  fraud  of  creditors  —  represents  the  creditors,  and  not 
the  corporation  ;  and  the  defendants  cannot  interpose  as  a  set  off"  a  claim 
against  the  corporation.  Osgood  v.  Ogden,  3  Abb.  Ct.  App.  (N.  Y.) 
425 ;  S.  C,  4  Keyes,  70.  So  in  a  suit  for  tolls  accruing  after  a  seques- 
tration of  the  property  of  a  turnpike  company,  there  was  held  to  be  no 
right  of  set-off  of  loans  made  to  the  company  before  sequestration. 
Beeler  v.  Turnpike  Company^  14  Penn.  St.  162.  So  it  is  held  that 
the  depositary  of  the  funds  of  a  corporation  has  no  legal  right  to  set  off 
corporation  bonds  held  by  him,  so  as  to  satisfy  or  discharge  the  debt 
owed  by  him  as  such  depositary,  and,  therefore,  he  cannot  set  them  up 
against  any  creditor  of  the  company.  Fox  v.  Heed,  3  Grant's  (Penn.) 
Cas.  81. 

A  railway  company  obtained  possession  of  chattels  under  a  judgment 
against  the  defendant,  and  used  them  until  the  judgment  was  reversed, 
and  the  property  awarded  to  the  latter.  It  was  held  that  the  claim  of 
the  latter  for  such  use  would  be  a  good  set-off  against  any  liability  on 
his  part  to  the  company  which  might  subject  him  to  garnishment. 
Keyes  v.  Milwaukee^  etc.,  Railway  Co.^  25  Wis.  691. 

§  26.  Demands  by  or  against  public  officers.  A  public  officer 
cannot  be  permitted  to  blend  his  public  duties  with  his  private  transac- 
tions. Harper  v.  Howard,  3  Ala.  284.  Therefore,  in  an  action  to 
recover  money  received  by  an  officer  in  his  official  capacity,  a  debt  due 
from  the  plaintiff  to  the  officer,  in  his  private  capacity,  is  not  a  subject 
of  set-off.  Prewett  v.  Marsh,  1  Stew.  &  Port.  (Ala.)  17.  Thus,  in  an 
action  against  a  tax  collector,  by  a  township,  for  the  amount  of  a  tax 
committed  to  him  for  collection,  the  defendant  cannot  be  allowed  to 
set  off  a  debt  due  him  from  the  plaintiff.  Wilson  v.  Lewiston,  1  "Watts 
&  Serg.  428.  Nor  can  the  treasurer  of  a  corporation  set  off  his  own 
debt,  when  sued  for  money  in  his  hands.  Russell  v.  First  Presbyterian 
Church,  65  Penn.  St.  9.  Nor  can  the  defense  of  tender  or  set-off  be 
interposed  to  suits  brought  by  the  State  against  the  collectors  of  the 
revenue.     Commonwealth  v.  Rodes,  5  Monr.  (Ky.)  318. 

No  officer  of  a  municipal  government  is  empowered  to  pay  himself 
his  salary,  or  plead,  in  compensation,  a  demand  made  against  him  for 
moneys  collected  by  him  in  his  official  capacity,  by  an  amount  due  him 
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on  account  of  his  salary.  His  duty  is  to  discharge  the  obligations  of 
his  office  according  to  the  terms  of  his  acceptance  thereof,  and  to  get 
his  pay  as  other  officers  get  theirs.  In  other  words,  he  cannot  pay 
himself.  City  of  New  Orleans  v.  Finnerty^  27  La.  Ann.  681 ;  S.  C, 
21  Am.  Rep.  569.  But  see  United  States  v.  Binggold,  8  Pet.  (U.  S.) 
150. 

In  Arkansas  it  is  the  duty  of  the  circuit  clerk  to  pay  the  tax  on  orig- 
inal writs,  executions,  deeds,  etc.,  to  the  county  collector  [Lee  County 
Y.Ahrahams,  31  Ark.  571);  and  he  cannot  set  off  allowances  made  him 
by  the  county  court  against  the  amount  of  such  taxes  in  his  hands.  Lee 
County  V.  Govan,   id.  610. 

§  27.  Demands  against  the  government.  The  State  courts  have 
frequently  held  that  a  plea  of  set-off  against  the  State  was  not  admissi- 
ble, for  the  same  reasons  which  forbid  an  original  suit.  A  State  being 
sovereign  is  not  liable  to  be  sued  by  an  individual  or  corporation  ;  the 
right,  therefore,  of  set-off,  which  is  in  the  nature  of  a  cross-suit,  does  not 
exist  in  actions  instituted  by  the  State,  except  where  such  defense  is 
expressly  allowed  by  statute.  ChevalUer  v.  State,  10  Tex.  315  ;  State 
V.  Leckie,  14  La.  Ann.  636 ;  Treasurers  v.  Cleary,  3  Rich.  (So.  Car.) 
372  ;  State  Y.  Baltimore,  etc.,  R.  R.  Co.,  36  Md.  519  ;  Commonwealth 
Y.Matlac'k,  4  Dall.  (Penn.)  303 ;  White  v.  The  Governor,  18  Ala.  767. 
It  was,  however,  held,  in  an  early  case  in  Ohio,  that  although  a  judg- 
ment could  not  be  rendered  against  the  State,  yet  that  in  an  action  by 
the  State  the  defendant  might  set  off  a  claim  against  it.  State  v. 
Franklin  Bank,  10  Ohio,  91.  See,  also.  State  v.  Gaillard,  1  Bay  (So. 
Car.),  500;  Powers  v.  Central  Bank,  18  Ga.  658 ;  State  v.  Dickenson, 
12  Sm.  &  M.  (Miss.)  579. 

^  In  the  imposition  of  taxes,  the  State  acts  in  its  sovereign  character ; 
and  where  it  finds  it  necessary  or  convenient  to  resort  to  the  courts  to 
enforce  the  performance  of  the  public  duty,  or  the  satisfaction  of  the 
public  burden  resting  on  the  tax  payer,  it  cannot  be  met  and  defeated 
by  an  ordinary  plea  of  set-off.  The  tax  is  not  a  mere  debt  due  from 
the  citizen  to  the  government,  and  the  courts  have  no  power  to  treat  it 
as  a  debt  without  the  express  sanction  of  the  legislature.  Newport,  etc.. 
Bridge  Co.  v,  Douglass,  12  Bush  (Ky.),  673.  So  held  in  North  Caro- 
lina as  to  town  taxes.  Cobb  v.  Elizabeth  City,  75  No.  Car.  1.  So  in 
Louisiana,  a  debt  due  to  a  municipal  corporation  for  taxes  cannot  be 
set  off  or  compensated  by  any  debt  due  by  the  corporation.  Thus,  the 
tax  due  for  one  year  cannot  be  compensated  by  an  overpayment  of  taxes 
made  by  the  debtor  the  year  previous.  City  of  New  Orleans  v.  David- 
son, 30  La.  Ann.  541 ;  id.  554.  See,  also,  Finnegan  v.  City  of  Fer- 
nandina,  15  Fla.  379 ;  21  Am.  Rep.  292. 
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State  statutes  cannot  regulate  set-off  in  suits  bj  tlie  United  States, 
neither  is  there  anj  act  of  congress  to  regulate  it,  though  several  imply 
that  it  may  be  allowed.  United  States  v.  Prentice^  6  McLean  (C.  C.)^ 
65.  And  a  claim  which  cannot  be  enforced  actively  against  the  gov- 
ernment may  yet  be  available  as  a  set-off.  See  United  States  v.  Collier, 
3  Blatchf.  (C.'C.)  325  ;  Milno7'  v.  Metz,  16  Pet.  (U.  S.)  226;  United 
States  V.  BucTianan,  Crabbe,  563.  When  a  defendant  has  in  his  own 
right  an  equitable  claim  against  the  government  for  services  rendered, 
or  otherwise,  and  which  has  been  presented  to  the  proper  accounting 
officer  of  the  government,  who  has  refused  to  allow  it,  he  may  set  up 
the  claim  as  a  credit  in  a  suit  brought  against  him  for  any  balance  of 
money  claimed  to  be  due  by  the  government,  and  set  them  off  ( United 
States  V.  Robeson,  9  Pet.  319  ;  United  States  v.  Giles,  9  Cranch,  213); 
but  he  cannot  buy  uj)  claims  against  the  government  and  set  them 
off.  Id. 

Where  a  post-office  has  been  discontinued  by  the  postmaster-general, 
and  mails  have  ceased  to  be  delivered  there,  the  postmaster  cannot  in 
an  action  by  the  government  to  recover  moneys  coming  into  his  hands 
before  the  discontinuance,  set  off  against  the  claim  damages  sustained 
by  him  in  being  prevented  from  earning  commissions,  on  the  ground 
that  the  postmaster-general  had  no  authority  to  remove  him  from  his 
office       Ware  v.  United  States,  4:  Wall.  617. 

And  it  is  held  that  the  United  States  may  withhold  pay  due  to  an 
officer,  and  apply  it  to  debts  due  from  him  to  the  United  States,  as  an 
officer  or  an  individual.     Gratiot  v.  United  States,  15  Pet.  336. 

A  town  summoned  as  trustee  or  garnishee  of  an  individual  cannot 
set  off  taxes  assessed  by  it  on  him  against  the  debt  due  from  it  to  him. 
Hibbard  v.  Clarh,  56'n.  H.  155 ;  22  Am.  Eep.  432. 

§  28.  Effect  of  form  of  action  on  set-off.  It  is  said  that  nothing 
can  be  more  fully  settled  than  that  damages  arising  on  a  special  con- 
tract, cannot  be  made  matter  of  set-off  in  an  action  of  debt.  Not, 
however,  because  a  jury  cannot  ascertain  the  damages  on  a  special  con- 
tract, but  because  the  policy  of  the  law  will  not  permit  matters  of  a 
nature  so  totally  distinct,  and  wdiicli  require  pleadings  so  totally  differ- 
ent to  be  blended  together  in  one  action.  Smock  v,  Warford,  1  N.  J. 
Law  (1  South.),  306. 

In  an  action  of  covenant  for  uncertain  damages,  no  set-off,  or  claim 
in  the  nature  of  set-off,  can  be  allowed.  Dowd  v.  Faiucett,  4  Dev. 
(No.  Car.)  L.  92.  And  see  ante,  p.  481,  §  7.  And  a  claim,  founded 
upon  contract,  cannot  be  set  off  against  a  claim  arising  out  of  tort. 
Donohue  v.  Henry,  4  E.  D.  Smith  (N.  Y.),  162  ;  Uunvphreys  v.  Mer- 
ritt,  51  Ind.  197 ;  Moore  v.  Da/ois,  11  Johns.  144 ;  Brown  v.  PhiJr 
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lips,  3  Bush  (Ky.),  650.  See  j^jo.?!?,  p.  530,  Art.  3.  And  after  a  tender 
of  tlie  amount  secured  by  a  chattel  mortgage,  and  a  refusal  tliereof  by 
the  mortgagee,  he  cannot  set  off  the  amount  of  his  debt  in  an  action 
of  trover  by  the  mortgagor,  to  recover  the  value  of  the  property  mort- 
gaged.    Fuller  V.  Parrish,  3  Mich.  211.     See  ante,  p.  483,  §  8. 

It  was  held  in  Connecticut,  that,  to  an  action  for  money  had  and 
received,  the  defendant  cannot  set  off  a  claim  for  money  paid,  unless 
njwn  an  agreement  of  the  parties  to  apply  the  latter  claim  in  satisfac- 
tion of  the  former.  McLea/ti  v.  McLean,  1  Conn.  397.  But  in  an 
action  to  recover  back  money  paid  by  mistake,  it  was  held  that  the 
defendant  may,  in  Alabama,  set  off  any  debt  which  he  may  hold  against 
the  plaintiff.  Hall  v.  Chenault,  13  Ala.  YlO.  But  see  Franklin  Bank 
V.  Raymond,  3  Wend.  69. 

§  29.  Actions  upon  contracts  generally.  See  ante,  p.  481,  §  7. 
In  Kentucky,  a  set-off  can  only  be  allowed  to  a  suit  upon  a  contract 
and  growing  out  of  a  contract.  Brown  v.  Phillips,  3  Bush  (Ky.),  656. 
But  the  value  of  property  wrongfully  taken  and  converted  to  the 
plaintiff's  use  may  be  pleaded  in  set-off  in  an  action  ex  C07itractu  where 
the  defendant  could  have  waived  the  tort  and  sued  in  assumpsit.  Fver- 
sole  V.  Moore,  3  id.  49  ;  Haddix  v.  Wilson,  id.  523.  See,  also,  Nor- 
den  V.  Jones,  33  Wis.  600 ;  S.  C,  14  Am.  Rep.  782. 

It  is  said  to  be  well  settled,  upon  common-law  principles,  in  Tennes- 
see, that  where  the  defendant  has  sustained  damages  by  reason  of  the 
plaintiff's  non-performance  of  his  part  of  the  agreement  sued  on,  he 
may  abate  the  plaintiff's  recovery  by  the  amount  of  such  damages,  and 
have  judgment  over  against  him  for  any  amount  or  balance  for  which 
he  may  be  found  liable.  Overton  v.  Phelan,  2  Head  (Tenn.),  445. 
The  amount  of  damages,  to  which  the  defendant  is  entitled  in  abate- 
ment in  such  case,  is  the  damages  which  he  would  be  entitled  to  re- 
cover in  a  cross-action  by  him  against  the  plaintiff.  Id.  In  Vermont, 
the  statute  of  set-off  extends  to  all  matters  of  contract,  express  or 
implied,  whether  liquidated  or  not.  The  plea  is  a  mere  declaration, 
and  may  cover  any  matter  of  contract  not  expressly  excepted  in  the 
statute.     IIul)bard  v.  Fisher,  25  Yt.  539.     See,  also,  ante,  p.  481,  §  7. 

Where  the  plaintiff  sues  on  one  part  of  a  contract,  consisting  of  mu- 
tual stipulations  made  at  the  same  time,  and  relating  to  the  same  sub- 
ject-matter, the  defendant  may  recoup  damages  arising  from  the  breach 
of  another  part.  And  this  is  held  to  be  so,  whether  the  different  parts 
are  contained  in  one  instrument  or  in  several,  and  whether  one  part  is 
in  writing  and  the  other  by  parol.  Branch  v.  Wilson,  12  Fla.  543 ; 
Mell  V.  Moony,  30  Ga.  413. 

Where  a  plaintiff  receives  of  the  defendants,  certain  articles  under 
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an  arrangement  to  sell  them,  and  to  give  the  defendants  a  certain  sum 
per  gross  as  profits  on  such  sales,  the  defendants  are  entitled  in  a  pro- 
per suit,  to  set  off  against  the  plaintiff's  demand  whatever  sums  of  such 
profits  the  plaintiff  received  under  the  arrangement.  Josselyn  v.  Bishoj}, 
25  Mich.  397. 

So,  a  dealer  in  ice  imposed  restrictions  on  the  right  of  his  customers 
to  sell  again,  and  it  was  held  that  they  were  bound  by  their  assent 
thereto,  and  that,  in  their  action  for  damages  for  his  refusal  to  supply 
them,  evidence  was  admissible  that  they  had  violated  such  regulations. 
New  York  Ice  Co.  v.  Parker,  8  Bosw.  (N.  Y.)  688 ;  S.  C,  21  How. 
302. 

But  a  promise  by  a  creditor  to  allow  a  specified  sum  upon  the  debt 
to  the  debtor  by  way  of  damages  for  breach  of  a  contract,  void  by  the 
statute  of  frauds,  is  not  available  as  a  set-off  or  recoupment  in  an. 
action  for  the  debt,  even  though  the  void  contract  is  such  as  might  be 
specifically  enforced  in  equity.  Lawrence  v.  Smithy  27  How.  (N.  Y.) 
327. 

It  is  held  that  a  bond  debt  may  be  set  off  against  any  demand  for 
which  indebitatus  assumpsit  will  lie.  Downer  v.  Eggleston,  15  "Wend. 
61.  And  a  bill  single  for  the  payment  of  money  may  be  set  off  in  an 
action  on  a  breach  of  covenant  for  the  payment  of  specific  articles  at  a 
certain  time  and  place,  the  latter  being  in  effect  a  money  demand  to 
an  amount  easily  ascertainable.     Moore  v.  Weir,  3  Sneed  (Tenn.),  46. 

§  30.  Actions  on  Ibills^  notes,  etc.  If  a  note  is  made  negotiable  at 
a  bank,  the  bank  is  authorized  by  the  maker  to  advance  on  his  credit 
to  the  owner  of  the  note  the  sum  expressed  on  its  face.  It  would, 
therefore,  be  a  fraud  upon  the  bank  to  set  up  offsets  against  this 
note,  in  consequence  of  any  transactions  between  the  parties.  Mande- 
ville  V.  Union  Bank,  9  Cranch,  9.  And  see  Knapp  v.  McBride,  7 
Ala.  19.  In  Missouri,  a  set-off  cannot  be  pleaded  to  an  action  on  a 
note  made  "  payable  without  defalcation."  Ifaupin  v.  Smith,  7  Mo. 
•402.  But  it  w^as  held  in  Pennsylvania  that  the  words  "  without  de- 
falcation for  value  received,"  in  a  sealed  note,  do  not  preclude  the 
defendant  in  an  action  thereon  from  making  the  defense  of  set-off. 
Louden  v.  Tiffany,  5  Watts  &  Serg.  367.  And  see  Bahir  v.  Brown, 
10  Mo.  396  ;  Youngs  v.  Little,  15  N.  J.  Law,  1.  Property  received 
collaterally,  and  not  in  payment  of  a  note,  cannot  be  set  up  by  way  of 
set-off,  in  an  action  on  the  note.  Romas  v.  Mc  Connell,  3  McLean  (C. 
C),  381.  But  where  a  note  is  held  as  collateral  for  a  sum  greater  than 
the  amount  secured,  it  is  held  that  the  maker  of  the  note  is  entitled  to 
a  set-off  to  the  amount  of  such  excess  against  the  payee.  Jones  v. 
Hawkins,  17  Ind.  550. 
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A  claim  for  real  estate  cannot  be  set  off  against  sums  due  by  notes. 
Girod  V.  Creditors,  2  La.  Ann.  546.  And  a  note  payable  in  work 
cannot  be  set  off  in  an  action  on  a  note  payable  in  money.  Prather  v, 
M^Evoy,  1  Mo.  598.  Nor  can  expenses  incurred  by  the  hirer  in  suc- 
cessfully defending  an  action  of  trover  by  the  bailor,  for  the  conver- 
sion of  the  thing  hired,  be  recouped  against  a  note  given  for  the  hire. 
Deens  v.  Dunklin.,  33  Ala.  47.  And  a  bond  for  the  delivery  of  an 
article  on  demand  cannot  be  set  off  against  a  promissory  note,  without 
first  proving  that  the  article  had  been  demanded.  Leas  y.  Laird,  ^ 
Serg.  &.  R.  (Penn.)  129.  So,  on  a  plea  of  set-off  to  an  action  on  a 
promissory  note,  it  was  held  that  the  defendant  cannot  recover  a  rea- 
sonable compensation  for  the  part  performance  of  a  written  contract 
to  do  certain  work  at  a  stipulated  price,  on  such  proof  of  a  breach  of 
said  contract  by  the  plaintiff  as  would  excuse  the  defendant  from  its 
performance.  Smith  v.  Eddy,  1  R.  I.  476.  A,  the  defendant,  gave  a 
promissory  note  to  B,  by  whom  it  was  indorsed  to  C,  by  C  to  U,  and 
by  D  to  E,  the  plaintiff.  A,  the  defendant,  pleaded  in  set-off  a  debt  due 
to  him  from  C,  once  the  holder  of  the  note,  and  it  was  held  that  the 
set-off  could  not  be  sustained.  Hooper  v.  Spicer,  2  Swan  (Tenn.),  494. 
The  defendant,  for  a  valid  consideration,  assumed  and  promised  to  pay 
the  debts  of  R.,  which  included  three  promissory  notes  held  by  X. 
Afterward,  and  before  maturity,  N.  duly  transferred  these  notes  to  the 
jDlaintiff,  and  it  was  held,  in  an  action  on  the  notes,  that  the  defendant 
could  set  off  a  claim  held  against  N".  Barlovj  v.  Myers,  64  N.  Y.  (19 
Sick.)  41;  S.  C,  21  Am..  Rep.  582;  reversing  S.  C,  3  Hun  (K  Y.), 
720.  See  Cari^enter  v.  Longan,  16  Wall.  271.  But  it  was  held  that 
a  note  given  by  A  to  B,  and  not  yet  due,  cannot,  in  equity,  be  set  off 
against  a  note  given  by  B  to  A,  upon  which  A  has  brought  an  action 
for  the  benefit  of  C,  to  whom  he  assigned  it,  although  C  knew,  at  the 
time  of  the  assignment,  that  A  was  insolvent  and  was  subsequently 
declared  a  bankrupt.  Spaidding  v.  Backus,  122  Mass.  553 ;  23  Am. 
Rep.  391.  In  Winthroj)  Savings  Bank  v.  Jackson,  67  Me.  570 ;  24 
Am.  Rep.  56,  the  plaintiff  lent  the  defendant  money  with  a  United  States 
bond  as  collateral  security.  After  the  maturity,  but  before  payment  of 
the  note,  the  bond  was  stolen  from  the  plaintiff,  and  it  was  held,  in  an 
action  on  the  note,  that  the  defendant  could  not  set  off  or  recoup  the 
value  of  the  bond.     And  see  Rohinson  v.  Safford,  57  Me.  163. 

In  an  action  by  a  national  bank  on  negotiable  paper  discounted  by 
it,  it  is  held  that  the  defendant  may  set  off  the  amoimt  of  usurious  dis- 
counts on  other  transactions.  The  interest  paid  by  the  defendant 
beyond  that  authorized  by  the  act  of  congress  belongs  to  him,  and  the 
bank  can  hold  it  only  for  his  use.  Lucas  v.  Government  Nat.  BanJCj 
YoL.  YII.— 65 
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78  Penn.  St.  228 ;  21  Am.  Rep.  17.     And  see  Thomas  v.  Shoemaker^ 
6  Watts  &  Serg.  (Penn.)  179. 

The  indorse!'  of  a  negotiable  note  discounted  by  a  bank  and  by  it 
transferred  to  assignees  before  maturity,  for  full  value,  has  no  right, 
when  payment  is  demanded  by  the  holders,  to  pay  the  note  in  the 
depreciated  paper  of  the  bank  after  it  has  failed.  Ilousmn  v.  Rogers^ 
40  Penn.  St.  190. 

A  claim  for  damages,  arising  from  the  non-fulfillment  of  a  contract 
to  make  the  demand  and  give  the  notice  requisite  to  fix  the  liability  of 
the  indorser  of  a  note,  is  held  to  be  a  projDer  subject  of  set-off",  in  a 
suit  brought  against  the  o\\Tier  of  the  note  upon  another  note  of  which 
he  is  the  maker.  Bidwell  v.  Madison,  10  Minn.  13.  But  the  redemp- 
tion of  a  promissory  note  by  the  pledgor,  on  payment  of  an  advance 
made  upon  it,  will  not  carry  with  it  the  equitable  right  of  set  off  of  a 
claim  against  the  pledgee,  in  a  suit  by  the  pledgor  against  the  maker 
of  the  note.     Thompson  v.  Harrison,  1  Daly  (N.  Y.),  302. 

A  partial  payment  was  made  on  a  note  and  afterward  the  note  was 
renewed  for  the  whole  amount,  and  it  was  held,  in  a  suit  on  the  new 
note,  that  the  payment  could  be  pleaded  in  set-off.  'Wake  v.  Bank  of 
Commo7iwealth,  2  Dana  (Ky.),  394.  Damages  on  bills  of  exchange, 
paid  by  the  defendant  upon  bills  drawn  by  him  on  the  plaintiff,  and 
which  the  plaintiff  was  bound  to  pay,  may  be  set  off.  De  Tastet  v. 
Crousellat,  1  Wash.  (C.  C.)  504.  So,  it  was  held  that  a  sum  due  for 
professional  services  may  be  set  off  against  a  single  bill,  if  such  was 
the  understanding  of  the  parties.  Ashton  v.  McKhn,  4  Cranch  (C. 
C),  19.  But  in  a  suit  upon  a  note  given  by  the  committee  of  a  school 
district,  for  the  erection  of  a  school-house,  it  was  held  that  damages 
sustained  by  the  district,  by  a  failure  to  perform  the  contract,  cannot 
be  set  off  against  the  note  where  they  are  held  personally  liable  there- 
on. Bayliss  v.  Pearson,  15  Iowa,  279.  And  it  was  held  in  New 
York,  that  where  a  note  is  transferred  by  the  payee  for  a  valuable  con- 
sideration, before  maturity,  in  an  action  thereon  in  the  name  of  the 
holder,  for  his  benefit,  the  defendant  cannot  set  off  a  demand  against 
the  payee,  such  case  not  being  within  the  statute.  Prior  v.  Jacocks, 
1  Johns.  Cas.  169  ;  Smith  v.  Van  Loan,  16  Wend.  659. 

§  31.  Action  for  work,  labor  and  services.  In  an  action  for  neg- 
ligence and  breach  of  duty,  the  defendant  cannot  claim  to  set  off  his 
account  for  services.  Collins  v.  Groseclose,  40  Ind.  414.  Thus,  in  an 
action  for  damages  for  negligence,  in  keeping  the  plaintiff's  sheep, 
founded  upon  a  special  written  contract,  the  defendant  will  not  be  per- 
mitted to  deduct  from  the  damages  the  compensation  which  he  claims 
for  keeping  the  sheep.     Such  compensation,  if  any  be  due,  must  be 
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sought  in  a  distinct  action.     Crowninshield  v.  Robinson^  1  Mas.  (C. 
C.)  93. 

"Where  the  plaintiif  renders  services  under  a  special  contract,  which 
he  afterward  violates,  and  then  brings  an  action  to  recover  the  value  of 
his  services,  the  defendant  may  set  off  any  payments  he  has  made  on 
account  of  the  services,  and  the  damages  lie  has  sustained  by  the 
breach  of  the  contract.  If  they  are  equal  to  the  value  of  the  services, 
the  plaintiff  is  not  entitled  to  recover.  If  they  fall  short  of  it,  the 
plaintiff  may  recover  a  sum  equal  to  the  difference  between  them,  and 
the  value  of  his  services.  Elliot  v.  Heathy  14  N.  H.  131.  See,  also, 
Heaston  v.  Colgrove^  3  Ind.  265 ;  Nohle  v.  James,  2  Grant's  (Penn.) 
Cas.  278.  Such  also  is  the  English  rule.  Thus,  it  is  said  that  "  when 
a  party  engages  to  do  certain  work  on  certain  specified  terms,  and  in  a 
specified  manner,  but,  in  fact,  does  not  perform  the  work  so  as  to  cor- 
respond with  the  specification,  he  is  not,  of  course,  entitled  to  recover 
the  price  agreed  upon  in  the  specification  ;  nor  can  he  recover  accord- 
ing to  the  actual  value  of  the  work  as  if  there  had  been  no  special 
contract.  What  the  plaintiff  is  entitled  to  recover  is  the  price  agreed 
upon,  subject  to  a  deduction,  and  the  measure  of  that  deduction  is  the 
sum  which  it  wotild  take  to  alter  the  work  so  as  to  make  it  correspond 
with  the  specification."  Parke,  J.,  in  Thornton  v.  Place,  1  Moo.  & 
Kob.  218.  See,  also,  Chapel  v.  Hickes,  2  Car.  &  M.  214  ;  Stoddard, 
T.  Treadwell,  26  Cal.  294 ;  Higgins  v.  Lee,  16  111.  495  ;  Wright  v. 
Cumpsty,  41  Penn.  St.  102;  Pheli^s  v.  Paris,  39  Yt.  511.  Against 
a  suit,  to  recover  payment  for  building  a  house,  may  be  set  off  the 
damages  sustained  by  its  not  being  completed  within  the  time  specified 
in  the  contract  for  building  it.  Abbott  v.  Gatch,  13  Md.  314;  Cooh 
V.  Rhine,  1  Bay  (So.  Car.),  16.  See  Wagner  v.  CorJchill,  40  Barb.  175. 
So,  in  an  action  for  work  and  labor  in  painting  the- defendant's  house, 
it  was  held  that  the  defendant  might  show  the  breach  of  a  written 
agreement  to  paint  the  house  in  a  particular  manner  specified  in  the 
writing.  Loc/ie  v.  Smith,  10  Johns.  250.  And  if  the  plaintiff  holds 
himself  out  to  the  defendant  as  fully  competent  to  perform  a  certain 
duty,  and  in  an  action  for  such  services  it  appears  that  the  duty  was  not 
performed  in  a  skillful  and  workmanlike  manner,  the  amount  of  dam- 
ages to  the  defendant  may  be  set  off  by  way  of  recoupment.  Robin- 
son V.  Mace,  16  Ark.  97  ;  Goslin  v.  Hodson,  24  Yt.  140.  And  in  an 
action  by  an  agent  against  his  principal,  to  recover  compensation  for 
services,  the  latter  may  set  off  any  damages  he  may  have  incurred  in 
consequence  of  any  action  of  the  agent  in  reference  to  the  subject- 
matter  of  his  agency,  after  his  authority  ceased.  McEwen  v.  Kerfoot^ 
37  in.  530. 
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But  loss  occasioned  to  a  party  to  a  building  contract,  by  reason  of 
deviations  from  the  model  selected,  if  done  by  his  direction,  assent  or 
agreement,  cannot  be  set  off  by  him,  in  an  action  by  the  builder  for  the 
contract  price.  McCauslandv.  6Ve5«j?,  3  G.G.  Greene  (Iowa),  161.  And 
see  CrookshanJc  v.  Mallory^  2  Greene  (Iowa),  257.  So,  it  is  held  that  a 
stipulation,  in  the  nature  of  a  penalty  for  the  non-performance  of  an 
agreement  to  build  a  house,  cannot  be  set  off  in  an  action  brought  for 
the  price  of  the  work.  Tayloe  v.  Sandiford,  7  Wheat.  13.  So,  in 
an  action  to  recover  compensation  for  tanning  hides,  the  defendant 
was  not  permitted  to  set  off  damages  sustained  by  reason  of  the  un- 
skillful execution  of  the  work.  Cardell  v.  Bridge,  9  Allen,  355. 
And  in  assumpsit  for  wages  as  a  housekeeper  the  defendant  cannot 
give  evidence  of  malfeasance  and  embezzlement,  on  the  part  of  the 
plaintiff,  by  way  of  set-off.  Heck  v.  Sheiier,  4  Serg.  &  R.  (Penn.) 
249.     And  see  Hobhs  v.  Riddick,  5  Jones'  (N.  C.)  L.  80. 

Where  the  special  administrator  of  an  engineer  sued  for  the  stipu- 
lated salary  of  the  intestate,  it  was  held  that  damages  sustained  by  the 
employer,  by  reason  of  the  engineer's  unskillful  performance  of  his 
duties,  could  not  be  set  off  against  such  salary,  either  in  law  or  in 
equity.  Nashville,  etc.,  Turnpike  Co.  v.  Harris,  8  Humph.  (Tenn.) 
558. 

A  defendant  is  not  at  liberty,  for  the  purpose  of  turning  the  plain- 
tiff out  of  court,  to  set  up  and  claim  the  benefit  of  a  contract  which  he 
concedes  he  refused  to  regard,  and  expressly  repudiated.  McQueen  v. 
Gamhle,  33  Mich.  344.  Thus,  where  the  plaintiff  had  performed  ser- 
vices for  the  defendant,  shown  to  be  worth  more  than  the  plaintiff  had 
received  for  them,  and  for  which  no  bargain  was  made  as  to  the  price, 
except  one  which  the  defendant  shortly  after  repudiated,  it  was  held  to 
be  erroneous  to  rule  that  no  recovery  could  be  had  on  the  common 
counts,  and  that  the  action  should  have  been  brought  on  the  con- 
tract. Id. 

Under  a  contract  for  work,  the  price  was  to  be  paid  when  the  w^ork 
was  done.  Afterward,  by  joint  consent,  payment  for  part  of  the  work 
already  done  was  made  by  giving  a  note  therefor.  In  an  action  by  the 
plamtiff  upon  the  note,  it  was  held  that  the  defendant  was  not  entitled 
to  have  the  amount  of  an  alleged  claim  for  damages  arising  from  the 
non-performance  of  the  contract  by  the  plaintiff  allowed  as  a  set-off,  or 
counter-claim.      Walker  v.  Millard,  29  :N".  Y.  (2  Tiff.)  375. 

And  one  having  neither  a  general  nor  special  property  in  goods, 
placed  by  hun  in  the  hands  of  a  manufacturer  who  refuses  to  deliver 
them  on  demand,  is  not  entitled  to  set  off  the  value  of  such  goods  in 
an  action  brought  by  the  manufacturer  for  work  and  labor  spent  on 
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other  goods.     Collins  v.  Butts^  10  "Wend.   399 ;    S.  C.   affirmed,  13 
id.  139. 

Where  a  milhvTight  who  had  contracted  to  build  a  mill,  put  it  into 
operation,  and,  before  delivery,  ground  grain  and  received  toll  there- 
for, it  was  held  in  an  action  for  the  price  of  erection  that  the  value  of 
the  tolls  could  not  be  regarded  as  a  set-off,  or  in  abatement  of  the  price, 
and  could  only  be  recoverable,  if  at  all,  in  a  distinct  action.  Allen  v. 
McNew,  8  Humph.  (Tenn.)  46. 

§  32.  Actions  for  freight.  It  is  held  under  the  English  statute 
concerning  set-offs  that,  in  an  action  for  freight,  the  loss  and  destruc- 
tion of  the  goods,  delivered  to  the  plaintiff  to  carry,  cannot  be  set  off. 
Doiosland  v.  Thomj)son,  2  W.  Bl.  910.  Thus,  to  an  action  for  freight 
the  defendant  pleaded,  by  way  of  defense  on  equitable  grounds, 
that  the  plaintiff,  in  the  course  of  his  employment  by  the  defendant, 
undertook  to  carry  coal  for  the  defendant,  and  by  his  negligence  and 
unskillfulness  the  coal  was  lost,  and  that  the  cost  price  of  the  coal  was 
equal  to  the  plaintiff's  demand,  and,  claiming  equitably  to  set  off  the 
one  against  the  other,  and  it  was  held  that  the  plea  was  bad  on  demur- 
rer. Stimson  v.  Hall,  1  H.  &  ]^.  831 ;  40  Eng.  Law  &  Eq.  442. 
See,  also,  Sherborne  v.  Siffkin,  3  Taunt.  525.  But  the  practice  is 
otherwise  under  some  of  the  American  statutes  of  set-off.  Thus,  under 
a  statute  providing  that  the  defendant  in  any  action  brought  on  a  con- 
tract or  agreement,  either  express  or  implied,  having  claims  or  demands 
against  the  plaintiff  in  the  action,  such  claims  or  demands  "shall, 
on  proof,  be  set  off  and  allowed  against  the  plaintiff's  demand,"  it 
was  held  in  an  action  for  freight,  that  the  defendant  might  set  off  a 
loss  of  a  portion  of  the  goods  agreed  to  be  transported,  by  the  careless- 
ness and  negligence  of  the  carrier.  Edwards  v.  Todd,  2  111.  (1  Scam.) 
462.  So,  in  South  Carolina,  it  was  held  that  injury  done  to  goods  in 
transportation  might  be  set  off  against  a  claim  for  freight,  even  though 
they  had  been  delivered  to,  and  been  accepted  by  the  consignee. 
Cheves  (So.  Car.),  60. 

So,  where  judgment  was  recovered  for  freight,  the  plaintiffs  not  be- 
ing residents  of  the  State  and  having  no  property  therein,  the  court 
entertained  a  bill  to  set  off  against  the  judgment  the  damages  sustained 
by  the  defendant  at  law  in  his  goods  carried  through  the  misconduct 
of  the  carriers.  Edminson  v.  Baxter,  4  Hayw.  (Tenn.)  112.  Seej)ost, 
p.  544,  Art.  4. 

§  33.  Actiou  ou  sale  of  personal  property.  It  was  held,  in  an 
early  case  in  New  York,  that,  in  an  action  for  the  recovery  of  damages 
for  the  breach  of  a  warranty  in  the  sale  of  goods,  the  defendant  is  not 
entitled  to  a  set-off  of  damages  against  the  plaintiff.   Wibnot  v.  Ilicrd^ 
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11  Wend.  584.  See,  also,  Morrison  v.  Clifford,  1  Crancli  (C.  C),  583. 
Bat  it  is  well  settled  in  Connecticut  that  a  vendee  of  personal  property 
warranted,  need  not  sue  upon  the  warranty,  but  may  reduce  the  vendor's 
damages  in  a  suit  brought  for  the  price,  by  showing  how  much  less  the 
property  was  worth  by  reason  of  the  defect  warranted  against.  Hitch- 
cock V.  Hunt,  28  Conn.  3-43.  See,  also,  Echles  v.  Carter,  26  Ala.  563. 
And  see  post,  p.  530,  Art.  3.  In  an  action  for  goods  sold  at  auction 
for  cash,  the  defendant  may  set  off  the  plaintiff's  note.  Stettinius  v. 
Myers,  4  Cranch  (C.  C),  349.  Where  the  vendor  is  to  deliver  goods 
at  a  particular  place  free  of  charge,  the  vendee  may  pay  the  govern- 
ment duties  and  set  them  off  in  a  suit  for  the  price.  Fitch  v.  Archi- 
bald, 29  N.  J.  Law,  160.  So,  where  part  of  an  entire  lot  of  logs  have 
been  accepted,  and  notes  given  therefor,  in  a  suit  on  the  notes  the  de- 
fendant may  set  off  his  damages  for  the  non-delivery  of  the  amount 
contracted  for.  Fessler  v.  Love,  43  Penn.  St.  313.  See,  also,  Upton 
v.  Jidian,  7  Ohio  St.  95.  So,  in  Pennsylvania,  where  a  machine  was 
guaranteed  to  j)erform  well  for  three  months,  and  defects  occurred 
within  that  time,  it  was  held  that  the  warrantee  could  defalk  damages 
on  the  contract,  without  proof  of  notice,  within  the  three  months. 
Dean  v.  Herrold,  37  Penn.  St,  150.  And  it  was  held,  in  Kentucky, 
that  a  demand  for  unliquidated  damages,  for  breach  of  warranty  of  the 
quality  of  a  commodity,  for  which  the  note  sued  on  was  given,  may 
be  rehed  on  as  an  equitable  set-off  against  the  note  when  the  vendor  is 
insolvent  or  non-resident,  even  where  the  note  is  in  the  hands  of,  and 
the  action  upon  it  brought  by,  a  remote  assignee  of  the  vendor.  Taylor 
V.  Stowell,  4  Mete.  (Ky.)  175.  And  in  case,  for  deceit  in  a  sale,  if  the 
property,  kept  by  the  purchaser,  is  of  any  value,  or  its  use  has  been  of 
any  value  to  him,  that  value  must  be  allowed  to  the  defendant.  Mc- 
Laren V.  Long,  25  Ga.  708.  See  Johnson  v.  Wideman,  1  Rice  (So. 
Car.),  325. 

But  it  was  held  that  a  distinct  contract  for  the  delivery  of  wheat 
could  not  be  set  off  in  a  suit  for  goods  sold  and  delivered,  brought  for 
the  payment  of  flour.     Foster  v.  Bell,  2  Miles  (Penn.),  399. 

A  creditor,  who  orders  goods  from  his  debtor,  which  the  latter  owns 
and  has  on  hand  to  sell,  is  not  bound  to  accept  a  draft  in  favor  of  a 
third  party  for  the  price  of  the  goods,  and  may  set  off  against  the 
price  of  the  goods  the  vendor's  indebtedness,  on  the  ground  of  mu- 
tual dealings.  But  when  a  creditor  sends  his  debtor  into  a  distant 
market,  as  his  agent,  to  purchase  goods  on  his  account,  and  the  debtor 
executes  the  commission,  the  law  implies  a  promise  on  the  part  of  the 
creditor  to  pay  the  seller  of  the  goods  in  the  usual  course  of   business, 
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and  he  cannot  set  off  against  the  price  of  the  goods  the  indebtedness 
of  his  agent.     Relf  v.  BanJc  of  Mobile^  20  Penn.  St.  435. 

Where  a  firm  received  goods  from  A  to  sell,  and  afterward  gave  an 
order  for  the  delivery  of  the  same  goods,  or  of  other  goods  of  equal 
value,  to  B,  they  cannot,  as  against  a  claim  set  up  by  B,  for  the  goods, 
sustain,  as  a  set-off,  a  demand  in  favor  of  the  firm  against  A,  accruing 
before  the  date  of  the  order,  Wiokoff  v.  True,  Clarke's  (X.  Y.)  Ch. 
237. 

An  owner  sold  standing  timber,  but  made  a  mistake  in  pointing  out 
his  boundary  to  the  purchaser,  so  that  some  timber  was  cut  from  the 
land  of  an  adjoining  owner,  who  replevied  the  logs  in  the  boom.  The 
purchaser  defended  the  suit  at  the  owner's  request,  and  was  compelled 
to  pay  the  value  of  the  logs,  less  the  expense  he  had  been  at  in  bringing 
them  to  the  boom.  In  an  action  by  the  owner  against  the  purchaser  for 
the  timber  sold,  it  was  held  that  the  purchaser  could  not  set  off  profits ; 
the  measure  of  damages  was  the  increased  price,  if  any,  at  the  place 
of  delivery,  and  the  costs  of  the  replevin  suit.  You7ig  v.  Lloyd,  65 
Penn.  St.  199. 

§  31.  Action  on  sale  of  real  property.  It  has  been  held  that  if  a 
vendee  was  deceived  in  the  purchase  of  land  by  misrepresentation,  he 
may  plead  it,  or  give  it  in  evidence  as  a  set-off,  against  a  bond  given 
for  the  purchase-money.  Adams  v.  Wylle,  1  Nott  &  M.  (So.  Car.) 
78 ;  McFarland  v.  Carve?',  31  Mo.  195.  Or,  if  a  grantee  has  sus- 
tained damages,  trespass,  etc.,  from  the  negligence  of  the  grantor  in 
not  supplying  him  with  the  muniments  of  title,  such  damages  may  be 
set  off  in  a  suit  for  the  purchase-money.  Penn  v.  Preston,  2  Rawle 
(Penn.),  11.  Or,  if  one  buys  land  and  gives  his  note,  and  an  incmn- 
brance  is  afterward  discovered,  he  may  set  off  the  incumbrance  and  set 
it  off  on  the  note.  Sheldon  v.  Simonds,  Wright  (Ohio),  721.  See, 
also,  Schuchman  v.  Knoehel,  27  111.  175  ;  Key  v.  Henson,  17  Ark. 
254.  So,  under  the  statute  of  Alabama,  if  a  vendee,  with  covenants 
of  warranty,  buys  in  an  outstanding  vendor's  lien,  at  a  price  less  than 
the  amount  of  the  purchase-money  and  interest,  this  demand,  if 
reasonable,  would  be  a  good  set-off  in  an  action  on  the  note  given  for 
the  purchase-money.  Holley  v.  Yoionge,  27  Ala.  203.  And  in  a  suit 
on  a  note  given  in  consideration  of  a  certain  tract  of  land,  the  defense 
is  available,  by  way  of  set-off,  that  the  plaintiff  falsely  represented 
that  the  land  did  not  overflow,  and  that  valuable  lands,  outside  of  the 
boundaries  of  the  tract,  for  which  the  note  in  suit  was  given,  were  in- 
cluded in  it.      Gibson  v.  Marq%ds,  29  id.  668. 

On  the  sale  of  standing  wood  the  vendor  agreed  to  indemnify  the 
vendees,  if  any  damage  occurred  to  the  wood  by  burning  the  adjoining 
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fallow.  In  an  action  by  the  vendor  on  a  note  given  by  tlie  vendees,  it 
was  held  in  New  York,  that  the  vendees  might  recouj)  the  damages  the 
wood  had  received  by  bm*ning  the  fallow.  Batterman  v.  Pierce,  3 
Hill,  171.  And  it  was  held  in  Pennsylvania,  that  where  several  bonds 
are  given  as  security  for  the  purchase-money  of  an  estate,  each  con- 
taining a  covenant  binding  the  vendor  to  construct  a  well  upon  the 
premises,  and  the  bonds  are  all  paid  but  one,  the  whole  damage  for 
non-compliance  with  the  condition  may  be  set  off  in  the  last  suit. 
Maguire  v.  Howard,  10  Penn.  St.  391. 

But  it  was  held,  in  Iowa,  that  the  damages  sustained  by  reason  of  a 
breach  of  the  covenant  of  seizin  cannot  be  set  off  in  a  suit  for  the  pur- 
chase-money. Cariip  V.  Douglas,  10  Iowa,  586.  In  ]^ew  Hampshire, 
in  an  action  upon  a  note  given  for  the  price  of  land  conveyed,  dam- 
ages for  the  breach  of  covenants  in  the  deed  of  such  land  may  be  set 
off,  if  capable  of  exact  computation ;  but  if  uncertain  and  unliqui- 
dated, they  cannot  be  set  off.  Dreio  v.  Toiole,  27  N^.  H.  412.  Where 
a  vendor  failed  to  enjoin  a  judgment  on  his  covenant  to  convey,  it  was 
held,  in  Kentucky,  that  he  might  have  a  decree  for  a  set-off  of  any 
sum  due  for  rent,  profits  and  waste.  Brown  v.  Starke,  3  Dana  (Ky,), 
306.  A  compromise  of  an  outstanding  claim,  made  by  the  grantee 
without  the  knowledge  or  consent  of  the  grantor,  is  held  to  be  no 
ground  for  an  offset  in  an  action  to  recover  the  purchase-money  of 
land  sold  and  conveyed.  Taggart  v.  Stanherry,  2  McLean  (C.  C), 
543,  See  Pepjpcr  v.  Haight,  20  Barb.  429.  And  where  the  purchaser 
of  land  permitted  tlie  vendor,  under  a  parol  reservation  as  part  consid- 
eration of  the  sale,  to  harvest  and  remove  the  crops  growing  thereon, 
it  was  held,  in  Indiana,  that  the  contract  was  executed  and  that  the 
purchaser  could  not  set  off  their  value  against  a  suit  by  the  vendor  for 
goods  sold,  etc.     Heavilon  v.  Heavilon,  29  Ind.  509. 

Under  the  California  practice,  legal  damages  actually  suffered  from 
a  breach  of  the  vendor's  covenants,  may  be  set  off  in  an  equitable  ac- 
tion for  the  price.     Walker  v.  Sedgwick,  8  Cal.  398. 

§  35.  Actions  of  replevin.  We  have  seen  {ante,  p.  483,  §  8),  that 
set-off  is  not  generally  allowed  in  replevin,  that  being  in  form  an 
action  ex  delicto.  But  where  the  plaintiff  in  replevin  sought  the  resti- 
tution of  cattle,  and  damages  for  their  detention,  it  was  held  that  the 
defendants  might  set  up  a  claim  in  set-off  for  rescuing,  taking  care  of 
and  feeding  them,  under  the  Iowa  Code.  Dunham  v.  Dennis,  9  Iowa, 
543.  And  in  replevin  upon  a  distress  for  rent,  the  tenant,  under 
the  Virginia  statute,  is  entitled  to  the  damages  accrued  by  the  failure 
of  the  lessor  to  make  repairs  according  to  his  covenant.  Murray  v. 
Pennington,  3  Graft.  (Va.)  91.     But,  in  Delaware,  a  set-off  of  repaii-s 
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cannot  be  pleaded  to  an  avowiy   for  rent,  in  an  action  of  replevin. 
Goslin  V.  Redden,  3  Harr.  (Del.)   21. 

It  was  held  by  the  court  in  Tennessee,  that  the  vendor  of  a  chattel, 
who,  upon  the  theory  that  there  was  no  valid  sale,  sues  the  vendee  in 
replevin  therefor  and  loses  the  suit,  so  that  a  judgment  is  recovered 
against  him  for  the  value  of  the  article,  may  afterward  file  his  bill,  and, 
on  the  ground  of  the  insolvency  of  the  vendee,  set  off  his  demand  for  the 
price  of  the  chattel  against  the  judgment  in  the  hands  of  an  assignee 
with  notice  of  the  equity.  Howe  Sewing  Machine  Co.  v.  Zachary,  2 
Tenn.  Ch.  478. 

A  set-oif  will  not  be  allowed,  nor  can  the  accounts  between  the 
parties  be  adjusted  in  an  action  of  trover.  Stow  v.  Yarwood,  14  111. 
424. 

Property  attached  by  an  officer  upon  mesne  process  was  replevied 
by  him.  In  the  replevin  he  recovered  judgment  for  a  return  of  the 
property,  and  no  return  being  made,  he  brought  an  action  on  the  re- 
plevin bond,  and  it  was  held  that  damages  recovered  against  him  by 
the  plaintiff  in  replevin,  for  a  false  return  on  the  process  upon  which 
he  originally  attached  the  property,  could  not  be  recouped  or  set  off 
against  the  damages  recoverable  by  him  in  the  action  on  the  bond. 
Wright  v.  Quirk,  105  Mass.  44. 

In  Boute  V.  Hall,  2  Cin.  (Ohio)  33,  it  was  held  that  a  verdict  for 
the  defendant  in  replevin  and  an  expected  judgment  thereon,  although 
assigned  before  the  judgment  was  rendered,  may  be  a  proper  subject 
of  set-off,  in  an  action  to  recover  the  original  price  of  the  property 
replevied. 

§  36.  Actions  of  ejectment.  There  is  said  to  be  no  authority  for 
the  application  of  the  doctrine  of  set-off  to  an  action  of  ejectment. 
Nutwell  V.  Tongue,  22  Md.  419.  But  against  a  claim  for  mesne  profits 
in  the  nature  of  damages,  the  value  of  improvements  made  by  the  de- 
fendant is  a  fair  set-off,  provided  he  took  possession  of  the  premises 
honafide.  See  Martin  v.  Evans,  1  Strobh.  (So.  Car.)  Eq.  350;  Scott 
V.  Alexander,  2  Houst.  (Del.)  321 ;  Mollam  v.  Griffith,  3  Paige,  402  ; 
Fitch  V.  Cornell,  1  Saw.  156.  But  it  is  held  that  trespassers  are  not 
entitled  to  the  benefit  of  this  principle,  except  where  the  profits  of  the 
premises  have  been  increased  by  the  repairs  or  improvements  which 
have  been  made.  In  that  case,  it  is  proper  for  the  jury  to  take  into 
consideration  the  improvements  or  rejjairs  and  diminish  the  profits  by 
that  amount,  but  not  below  the  sum  which  the  premises  would  have 
been  worth  without  such  improvements  or  repairs.  "Whether  the 
defendants  are  trespassers  is  a  question  of  fact  to  be  submitted  to  the 
jm'y.  Benerly  v.  Burhe,  9  Ga.  440. 
I         Vol.  Yll.  —  ^^. 
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In  an  action  to  recover  lands  purcliased  witli  tlie  plaintiff's  money 
bj  the  defendant's  ancestor,  as  guardian  of  tlie  plaintiff  in  his  own 
name,  the  defendants  were  permitted  to  set  up  that  a  suit  had  been 
brought  against  their  ancestor  bj  the  plaintiffs  then  guardian,  in  which 
all  moneys  ever  received  by  him  were  recovered  and  paid.  Childs  v. 
Griswold,  15  Iowa,  IrSS. 

§  37.  Defense^,  liow  interposed.  We  have  seen  {cmte,  p.  473,  §  1) 
that  a  set-off  is  in  the  nature  of  a  cross-action,  and  is  governed  by  the 
same  principles  as  a  cross-action.  See,  also,  Gihnore  v.  Reed,  76  Penn. 
St.  462;  Wiseoarver  v.  Kincaid,  83  id.  100;  Evans  v.  Bell,  45  Tex. 
553.  A  set-off  is  to  ho,  regarded  in  all  respects  as  if  it  were  a  separate 
action  by  the  defendant  against  the  plaintiff  [Everson  v.  Fry,  72  Penn. 
St.  326,  330) ;  and  it  will  be  bad  on  demurrer,  unless  it  discloses  such 
a  state  of  facts  as  would  entitle  the  defendant  to  his  action  if  he  were 
plaintiff  in  the  prosecution  of  a  suit.  Kershaw  v.  Merchants'  BanTc, 
7  How.  (Miss.)  386 ;  Crawford  v.  Slmonton,  7  Port.  (Ala.)  110.  The 
plea  of  set-off  must,  therefore,  describe  the  demand  with  reasonable 
certainty,  so  as  not  to  take  the  plaintiff  by  surprise  {Lewis  y.  Culbertson, 
11  Serg.  &  E.  [Penn.]  48  ;  Perrine  v.  Warren,  3  Stew.  [Ala.]  151  ; 
Semenzax.  Brinsley,  18  C.  B.  [X.  S.]  467);  and  it  is  said  that  "it 
would  be  dangerous  to  allow  a  deviation  from  this  rule,  and  to  permit 
a  defendant,  upon  the  statement  of  remote  and.  conjectural  possibilities, 
to  enter  into  the  pursuit  of  a  defense  rather  than  the  proof  of  one." 
Sergeant,  J.,  in  Irwin  v.  Potter,  3  Watts,  271.  It  has  been  even 
held,  that  a  variance  between  the  allegation  and  the  proof  will  be  as  fatal 
in  a  plea  of  set-off  as  in  a  declaration.     Rotan  v.  Nichols,  22  Ark.  244. 

A  plea  of  set-off,  which  does  not  allege  how  much  and  for  what 
the  plaintiff  is  indebted  to  the  defendant,  is  bad  {Attwool  v.  AUwool, 
1  El.  &  Bla.  21 ;  18  Eng.  L.  &  Eq.  386 ;  Bernard  v.  Mullott,  1  Cal. 
368) ;  and  when  a  part  only  of  a  set-off  is  allowable,  it  is  incmnbent 
upon  the  defendant  to  separate  the  admissible  from  the  inadmissible 
parts,  or  the  whole  \a411  be  rejected.  Rootes  v.  'Well ford,  4  Munf. 
(Va.)  215 ;  Sennett  v.  Johnson,  9  Penn.  St.  335.  So,  the  plea  of  set- 
off should  aver  that  the  debt  set  off  was  a  subsisting  demand,  not 
only  at  the  commencement  of  the  action,  but  at  the  time  of  plea 
pleaded,  and  that  the  plaintiff  is  liable  therefor.  Robinson  v.  Mace, 
16  Ark.  97.  And  see  Bendy  \.  Powell,  3  Mees.  (fcW.  442;  Evans 
V,  Prosser,  3  Term  P.  186 ;  Braithwaite  v.  Coleman,  4  Nev.  &  Man. 
654;  Dilley  v.  Rodman,  17  Md,  337.  A  plea  of  set-off  refers  to  the 
commencement  of  the  action,  and  must  be  true  and  good  at  that  date, 
and  if  it  is  not  barred  by  the  statute  of  limitations  at  that  time,  it 
does  not    become  so  afterward   during  the  pendency  of  the   action. 
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BriiirMe  v.  Brown,  71  No.  Car.  513  ;  Wallcer  v,  Clements,  15  Ad. 
&  El.  (N.  S.)  1046.  But  it  is  held  that  the  plea  of  payment  is  not  of 
itself  such  notice  of  a  set-off  as  will  stop  the  running  of  the  statute, 
but  that  the  defendant  must  either  plead  the  set-off  or  give  notice  of 
it  as  special  matter.       Wisecarver  v.  Klncaid,  83  Penn.  St.  100. 

Although  a  set-off  be  pleaded  informally,  yet  if  the  pleading  show 
sufficient  facts  to  constitute  a  legal  and  valid  claim  against  the  plaintiff, 
it  will  be  sufficient.  Horine  v.  Moore,  14  B.  Monr.  (Ky.)  251  ;  Wal- 
lace y.  Bear  River,  etc.,  Co.,  18  Cal.  461.  But  the  set-off  pleaded 
must  be  strictly  responsive  to  the  issue.  See  Key  v.  Henson, 
17  Ark.  254;  Anderson  v.  Reynolds,  14  Serg.  &  R.  439;  Keim  v, 
Hazlerigg,  11  Ind.  443, 

Set-off  must  be  specially  pleaded,  and  cannot  be  given  in  evidence 
nnder  a  plea  of  never  indebted.  Graham  v.  Partridge,  1  Mees.  &  W. 
395.  See  Patterson  v.  Steele,  36  111.  272 ;  Cox  v.  Jordan,  86  id.  560  ; 
Skinner  v.  Ki7ig,  4  Allen,  498 ;  Lord  v.  Ellis,  9  Iowa,  301 ;  Beers  y. 
Waterlury,  8  Bosw.  (K.  Y.)  396 ;  N'elson  v.  Wellington,  5  id.  178. 
In  an  early  case,  in  T^ew  Jersey,  it  was  held  that  evidence  of  set-off, 
unless  by  agreement  of  the  parties,  could  only  be  given  under  a  plea 
of  payment.  Phillips  v.  McGullough,  1  Penn.  (N.  J.)  69.  In  Ala- 
bama, a  set-off  must  be  by  a  special  plea.  Kannady  v.  Lambert,  37 
Ala.  57.  In  Ohio,  it  was  held  that  a  set-off  must  come  in  under  notice, 
and  could  not  be  pleaded  Pxdnam  v.  Clark,  Wright  (Ohio),  595. 
In  Pennsylvania,  no  other  plea  than  payment  is  necessary  to  let  in  set- 
off {Balshangh  v.  Frazer,  19  Penn.  St.  95)  ;  but  it  is  held,  that  evi- 
dence of  set-off  is  not  receivable  under  such  a  plea  unless  the  plea  was 
accompanied  with  a  notice  of  special  matter.  Glamorgan  Iron  Co.  v. 
Rhule,  53  Penn.  St.  93.  And  see  Finlay  v.  Steioart,  56  id.  183.  In 
an  early  case,  in  Kentucky,  it  was  held  that  a  notice  of  set-off  was  ad- 
inissible  only  under  the  general  issue,  and  that  it  might  be  given  in 
court.  Morrison  v.  Hart,  Hard.  (Ky.)  157.  In  Mississippi,  it  was 
held  that  the  plea  of  set-off  may  be  given  in  evidence  under  the  plea  of 
non-assumpsit,  if  the  account  in  set-off  be  filed  with  the  plea.  But  the 
plea  of  papnent  was  held  to  be  more  appropriate.  AUiston  v.  Lind- 
sey,  12  Sm.  &  M.  (Miss.)  656.  In  Missouri,  it  was  held  that  a  set-off 
could  not  be  proved  under  a  plea  of  payment.  Oldham  v.  Henderson^ 
4  Mo.  295.  Under  the  early  statute  of  iN^ew  York,  a  set-off  could  not 
be  specially  pleaded,  but  had  to  be  taken  advantage  of  under  the  gen- 
eral issue,  with  notice.  Williams  v.  Crary,  5  Cow.  368.  See  post, 
p.  543,  Art.  3,  §  7. 

It  is  held,  in  Virginia,  that,  when  an  equitable  set-off  is  pleaded  as  a 
defense  in  a  suit  at  law,  the  rules  governing  in  an  equitable  forum  must 


524  SET-OFF. 

apply,  and  the  plaintiff  should  be  permitted  to  rebut  the  claim  by  any 
evidence  which  would  be  considered  appropriate  to  his  defense  if  the 
defendant  had  elected  to  proceed  by  bill  in  equity.  Caldwellx.  Craig ^ 
21  Graft.  (Va.)  132. 

§  38.  Eifect  of  set-oif.  There  is  no  compulsion  upon  a  defendant 
to  plead  a  set-off,  and  if  he  pleases  he  may  bring  a  cross  action,  jjrovided 
he  and  his  attorney  choose  to  incur  the  odium  of  an  obstinate  and  liti- 
gious character,  and  the  censure  of  the  court  which  will  follow,  unless 
good  reason  can  be  shown  for  not  pleading  such  set-off.  Green  v.  Law^ 
2  Smith  (32  Eng.  L.  &  Eq.),  668. 

But  if  a  party  to  a  suit,  either  plaintiff  or  defendant,  presents  a  de- 
mand which  is  legal  and  proper  to  be  allowed,  if  supported  by  sufficient 
testimony,  and  the  jury  pass  upon  it  and  disallow  it,  such  demand 
cannot  be  received,  or  set  off  in  another  suit  between  the  same  parties. 
Hatch  V.  Benton^  6  Barb.  28.  And  see  Miller  v.  Manice,  6  Hill,  114 ; 
Inslee  v.  HamiAon,  11  Hun  (IST.  T.),  156.  And  although  a  demand  be 
not  in  strictness  admissible  as  a  set-off,  yet  if  it  was  admitted  without 
objection,  and  has  been  once  tried,  that  judgment  is  conclusive,  and  the 
party  will  be  precluded  from  afterward  maintaining  an  action  for  the 
subject-matter  thus  set  off.  McLean  v.  Ilugarhi,  13  Johns.  184 ; 
Wilder  v.  Case,  16  Wend.  583,  But  see  Manny  v.  Harris,  2  Johns- 
24.  In  a  recent  case,  in  Pennsylvania,  it  was  held  that  a  demand  might 
be  set  off  on  the  trial  of  a  cause  in  court,  although  it  was  presented  in 
another  suit  between  the  same  parties  before  arbitrators,  from  whose 
award  the  plaintiff  appealed.     Bitzer  v  Killinger,  46  Penn.  St.  44. 

If  the  defendant  pleads  a  set-off,  and  pays  the  balance  of  the  plain- 
tiff's demands  into  court,  the  plaintiff  having  refused  to  receive  it  before 
suit,  if  the  jury  allow  the  set-off,  they  may  find  for  the  defendant,  and 
the  plaintiff  wall  have  to  pay  the  costs.  SJiiel  v.  Randolj^h,  4  McCord 
(So.  Car.),  146. 

Although  a  party  files  a  set-off,  it  does  not  preclude  him  from  rely- 
ing upon  any  other  just  defense  on  the  trial  of  the  cause.  Price  v. 
Combs,  7  Halst.  (N.  J.)  188.  It  has  however  been  held,  that  a  plea  of 
set-off  without  a  denial  of  the  plaintiff's  claim  admits  the  facts  alleged 
by  the  plaintiff,  and  leaves  the  defendant  to  prove  his  set-off  {Gregory 
V.  Trainor,  4  E.  D.  Smith  [^N".  Y.],  58) ;  and  if  there  is  no  evidence  to 
sustain  the  plea,  the  judgment  must  be  for  the  plaintiff's  demand. 
Raymond  v.  Kerher,  81  111.  381.  In  the  case  last  cited  it  is  held  that 
where  the  defendant  in  a  distress  warrant  files  a  plea  of  set-off,  and  an 
issue  is  made  thereon,  the  indebtedness  claimed  by  the  plaintiff  is  ad- 
mitted by  the  pleading,  and  it  is  not  proper  to  pennit  the  defendant, 
upon  such  an  issue,  to  prove  or  attempt  to  prove  that  the  plaintiff  had, 
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before  the  expiration  of  the  term  for  which  the  rent  is  claimed,  sold 
and  conveyed  the  leased  premises  to  a  third  person.  See  ante,  p.  473, 
§  1.  But  a  notice  of  a  set-off  in  general  contains,  either  actually  or  by 
intendment  of  law,  a  denial  of  the  plaintiiS's  demand.  Morgan  v. 
Boone,  1  J.  J.  Marsh.  (Ky.)  586. 

A  set-off,  being  in  the  nature  of  a  cross-action,  may  be  withdrawn, 
in  analogy  to  suffering  a  nonsuit  when  the  evidence  is  found  to  be  too 
weak  to  support  it.  But,  like  a  nonsuit,  the  withdrawal  of  it  ought 
to  be  explicit.  Muirhead  v.  Kirhpatrick,  5  Watts  &  Serg.  506  ;  Theo- 
laid  V.  Colby,  35  Me.  179.  In  Pennsylvania,  set-off  may  be  with- 
drawn, even  where  the  defendant  has  availed  himself  of  his  privilege 
under  the  defalcation  act,  of  putting  himself  in  the  attitude  of  an 
assailant,  and  has  claimed  a  verdict  for  a  balance  in  excess  of  the  plain- 
tiff's claim.     Gallagher  v.  Thomas,  2  Brewst.  (Penn.)  531. 


AKTICLE  II. 

SETTING   OFF   JUDGMENTS. 

Section  1.  In  general.  The  practice  of  setting  off  one  judgment 
against  another,  between  the  sam.e  parties  and  due  in  the  same  right, 
is  said  to  be  ancient  and  well  established.  Some  of  the  adjudged  cases 
go  iipon  the  principle  of  extending  the  statutes  of  set-off  in  their  spirit 
of  equity  and  justice ;  others  hold  the  exercise  of  the  power  independ- 
ent of  the  statutes  of  set-off,  and  rest  it  upon  the  general  jurisdiction 
of  a  court  over  the  cause  and  the  parties  when  before  them.  Holmes 
v.  Robinson,  4  Ohio,  90.  See  Simpson  v.  Hart,  14  Johns.  63  ;  Tem- 
ple V.  Scott,  3  Minn.  419.  In  Simpson  v.  Lamb,  7  Ell.  &  Ell.  84  ; 
40  Eng.  L.  &  Eq.  59,  it  was  said  that  the  privilege  of  setting  off  a 
judgment  is  not  an  inherent  incident  of  the  suit,  but  is  given  by  per- 
mission of  the  court  with  reference  to  all  the  circumstances  of  the 
transaction.  See,  also.  Chandler  v.  Drew,  6  N.  H.  469.  In  Tolbert 
V.  Harrison,  1  Bailey  (So.  Car.),  599,  it  was  held  that  applications 
of  this  kind,  which  are  founded  on  no  positive  statute,  or  any  fixed 
rule  which  compels  the  court  to  grant  them,  are  addressed  to  the  dis- 
cretion of  the  court ;  and  in  the  exercise  of  that  discretion,  even  though 
the  set-off  might  legally  be  made,  yet  if  the  court  sees  that  injustice 
wdll  be  done  by  granting  the  order  of  set-off,  it  is  uniformly  refused. 
See,  also.  Pate  v,  Oray,  Hempst.  155 ;  Conahle  v.  Bucklin,  2  Aik. 
(Yt.)  221 ;  HermoAi  v.  Miller,  17  Kans.  328 ;  Burns  v.  Thornburgh, 
3  Watts,  78 ;  DaA)idson  v.  Oeoghagan,  3  Bibb  (Ky.),  233.  Whether 
a  set-off  shall  be  allowed  in  a  given  ease  "  is  indeed  a  matter  resting 
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in  discretion,  but  tliis  means  a  judicial  discretion,  regulated  by  the  prin- 
ciples of  equity  and  justice;  not  a  wanton,  capricious,  or  arbitrary 
determination  of  the  will."  Platt,  J.,  in  Si)nso7i  v.  Hart,  H  Johns.  63. 

One  judgment  may  be  set  off  against  another,  through  the  equitable 
powers  of  the  court ;  but,  to  a  judgment  ripe  for  execution,  there  can 
be  but  one  answer,  to  wit,  payment  pure  and  simple.  Tharj)  v,  ^Vege- 
farth,  56  Penn.  St.  82. 

§  2.  What  judgments,  and  by  wliora.  Judgments  of  the  same 
com-t,  in  difEerent  districts,  may  be  set  off  against  each  other.  Noble 
V.  Howard,  2  Hayw.  14.  And  judgments  may  be  set  off  against  each 
other,  even  though  granted  by  different  courts,  provided  there  be  mu- 
tuahty  in  the  claim.  Brooks  v.  Harris,  41  Ind.  390 ;  Rix  v.  Nevins, 
26  Yt.  384 ;  Wright  v.  Mooney,  6  Ired.  (No.  Car.)  22.  It  was,  there- 
fore, held,  in  New  York,  that  the  supreme  court  may,  on  motion,  direct 
a  judgment  of  an  inferior  court  to  be  set  off  against  a  judgment  of  the 
supreme  court.  Khnball  v.  Munger,  2  Hill,  364.  See,  also,  Simpson 
v.  Hanleij,  1  Maule  &  Sel.  696.  So,  it  is  held  that  demands  which  in 
their  nature  cannot  be  made  the  subject  of  set-off  —  such,  for  instance, 
as  arise  out  of  personal  torts  —  as  soon  as  they  are  put  into  judgments, 
are  placed  upon  the  same  legal  footing  as  all  other  judgments,  irre- 
spective of  the  nature  of  the  action  in  which  they  were  recovered. 
That  is,  all  the  peculiar  f  eatm-es  which  may  have  characterized  a  claim, 
whether  privilege  or  disability,  are  at  once  lost  sight  of,  and  merged, 
when  judgment  is  perfected  on  it,  and  the  demand  takes  rank  equally 
among  all  other  judgments.  Temple  v.  Scott,  3  Minn.  419  ;  Simson  v. 
Hart,  14  Johns.  63.  And,  in  New  York,  it  seems  that  the  supreme 
court,  in  the  exercise  of  its  equitable  powers,  has  authority,  in  an  action 
brought  for  that  purpose  to  compel  the  set-off  of  a  demand,  not  in 
judgment,  against  a  judgment ;  and  this,  although  the  demand  is  a  ver- 
dict in  an  action  for  a  personal  tort.  Zoghaum  v.  Parker,  'o'o  Barb. 
341 ;  S.  C.  affirmed,  55  N.  Y.  (10  Sick.)  120.  See,  also,  Davidson  v. 
Alfa/ro,  16  Hun  (N.  Y.),  359 ;  S.  C,  54  How.  486.  But,  under  the 
statute  of  Tennessee  —  and  such  is  declared  to  be  the  general  rule  —  the 
right  to  set  off  judgments  against  each  other  pei-tains  only  to  those 
founded  on  matters  ex  contractu',  otherwise,  a  party  might  circumvent 
the  exemption  laws,  by  seizing  and  detaining  his  debtor's  property,  let- 
ting judgment  therefor  goby  default,  and  getting  such  judgment  ared- 
ited  upon  his  own.  Huff  v.  Wells,  1  Heisk.  (Tenn.)  17.  So,  it  is  laid 
down  as  a  general  ride  that  to  a  judgment  there  can  be  no  set-off  of  a 
debt  not  in  judgment.  Thorp  y.Wegefarth,  56  Penn.  St.  82.  As, 
where  the  party  moving  had  obtained  a  verdict  which  he  sought  to  set 
off  against  a  judgment  in  favor  of  his  adversary,  the  motion  was  denied 
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on  the  sole  ground  that  the  final  judgment  had  not  been  obtained. 
Garrick  v.  Jones,  2  Dowl.  P.  C.  157.  And  it  was  held  that  a  prom- 
issory note,  on  which  no  judgment  or  decree  had  passed,  was  not  a 
])roper  subject  of  set-off  against  a  decree  for  costs.  Duiikin  v.  Yan- 
denhurgh,  1  Paige,  022.  The  spirit  of  the  rule  seems  t  j  be,  that  the 
subject-matter  of  the  set-off  must  be  clear  and  indisputable,  and  con- 
clusi\^e  upon  the  party,  and  must  have  passed  the  ordeal  of  a  judicial 
determination  in  a  case  where  the  court  had  acquired  jurisdiction  of  the 
party,  either  by  his  appearance,  or  by  personal  service  of  process  upon 
him.     Harris  v.  Palmer,  5  Barb.  105. 

The  right  to  set  off  one  judgment  or  decree  against  another,  by  a 
motion  to  a  court  of  equity,  or  by  a  summary  application  to  the  equit- 
able powers  of  a  court  of  law,  exists  only  in  those  cases  where  the 
debts  on  both  sides  have  been  finally  liquidated,  by  judgment  or  de- 
cree, before  the  assignment  of  either  of  them  to  a  third  party.  Gay 
V.  Gay,  10  Paige,  369.  See,  also,  Swift  v.  Prouty,  64  N.  T:  (19 
Sick.)  546. 

In  New  York  a  defendant  has  a  right  to  assign  to  his  attorney  the 
prospective  costs  against  his  adversary,  in  consideration  of  the  services 
to  be  rendered  by  the  attorney  in  earning  such  costs  ;  and  where  such 
transfer  has  been  made,  in  case  the  defense  is  successful,  the  claim  of 
the  attorney  to  a  judgment  for  the  costs  cannot  be  defeated  by  setting 
off  against  the  same  a  prior  judgment  in  favor  of  the  plaintiff,  against 
the  defendant.  Perry  v.  'Chester,  53  N.  Y.  (8  Sick.)  240.  But 
where,  upon  judgment  for  the  plaintiff,  his  counsel  gave  notice  in  open 
court  that  one-half  of  the  judgment  had  been  assigned  to  them,  it  was 
held  that  the  right  of  the  defendant  to  set  off  a  previous  judgment, 
recovered  by  him  against  the  plaintiff,  could  not  be  affected  by  such 
assignment.    Wright  v.  Treadwell,  14  Tex.  255. 

A  party  seeking  to  set  off  a  judgment  need  not  show  that  it  was  ob- 
tained in  his  name.  It  is  sufiicient  that  he  is  the  assignee,  but  he  must 
be  really  such,  and  not  the  mere  agent  or  trustee  of  another.  Mason 
v.  Knowlson,  1  Hill,  218  ;  Meador  v.  Rhyne,  11  Rich,  (So.  Car.)  L. 
631 ;  Wilson  v.  Reaves,  4  Sneed  (Tenn.),  173.  In  other  words,  a  party 
cannot  set  off  a  judgment  unless  he  is  the  beneficial,  and  not  merely 
the  nominal  owner  of  it.  Turner  v.  Satterlee,  7  Cow.  480 ;  Porter  v. 
Davis,  2  How.  (N.  Y.)  30.  And  a  judgment  purchased  by  a  party, 
with  a  view  to  set  it  off,  and  upon  condition  that,  if  he  failed  to  obtain 
the  set-off,  on  motion,  the  assignment  should  be  void,  and  the  assignor 
pay  the  costs  of  the  motion,  cannot  be  set  off.  Miller  v.  Gilman,  7 
Cow.  469.  And  it  was  held,  iu  Reeves  v.  Hatkinson,  3  N.  J.  Law, 
751,   that  an  assigned  judgment  is  not  a  proper  subject  of  set-off  in  the 
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hands  of  the  assignee.  See  Goodwin  v.  Richardson^  44  N.  H.  125. 
So,  it  was  held  that  a  judgment,  obtained  and  assigned  after  the  com- 
mencement of  a  suit,  cannot  be  set  off  in  that  suit.  Hawthorn  v. 
Roberts^  Hard.  (Kj.)  75.  But  see  contra^  Parrott  v.  Underwood,  10 
Tex.  48. 

It  is  held,  in  Tennessee,  that  a  debt  due  from  the  assignor  of  a  judg- 
ment to  the  defendant  in  the  judgment  cannot  be  set  off  by  bill  in 
equity  against  a  hona  fide  holder  of  the  judgment,  without  notice. 
But  it  is  otherwise  at  law.  Catron  v.  Cross,  3  Heisk.  (Tenn.)  584. 
And  it  is  held,  in  Indiana,  that  inasmuch  as  a  cause  of  action  is  merged 
m  a  judgment  therefor,  and  the  right  of  set-off  is  thereby  extinguished, 
the  judgment  defendant  cannot  set  off  against  the  judgment  debt  due 
the  plaintiff,  a  debt  of  record  against  the  plaintiff's  assignor  of  the 
original  debt.     Ault  v.  Zehering,  38  Ind.  429. 

A  judgment  against  A  and  B,  in  their  individual  capacities,  cannot 
be  set  off  against  them  as  administrators.  McChesneyy.  Rogers,  8  N, 
J.  Law,  272.  And  where  an  administrator  has  bought  a  judgment 
against  a  plaintiff,  since  the  entry  of  a  judgment  against  him  for  a 
debt  owing  by  the  intestate,  he  will  not  be  permitted  to  set  off  such 
judgment.  Hills  v.  TallmoAi,  21  Wend.  674.  See  Patterson  v.  Pat- 
terson, 59  N.  Y.  (14  Sick.)  574 ;  17  Am.  Kep.  384.  And  it  is  laid 
down  as  a  general  doctrine,  that  where  different  interests  are  involved, 
or  one  of  the  parties  may  be  injuriously  affected  by  a  decision  on  the 
merits  of  the  motion,  as  where  it  is  shown  that  persons  besides  the 
nominal  creditor  are  interested  as  legatees  or  assignees  in  the  demand 
on  which  one  of  the  judgments  is  rendered,  a  set-off  of  judgments 
w411  not  be  allowed.  Taylor  v.  Williams,  14  AVis.  155 ;  Goodwin  v. 
Richardson,  44  IST.  II.  125  ;  Holmes  v.  Rohinson,  4  Ohio,  90. 

But  in  respect  to  the  doctrine  of  setting  off  judgments,  the  courts 
have  not  been,  exact  in  requiring  the  mutual  debts  to  be  due  to  and 
from  the  same  number  of  persons.  See  Ballinger  v.  Tarhell,  16 
Iowa,  491;  Colquitt  v.  Bonner,  2  Kell}'  (Ga.),  155;  Hutchins  v. 
Riddle,  12  IST.  H.  464,  Under  the  statutes  of  Connecticut  a  judg- 
ment against  two  parties  may  be  set  off  in  equity  against  the  individ- 
ual claim  of  one.  Spurr  v.  Snyder,  35  Conn.  172.  See,  also,  Robin- 
son V.  Burton,  2  Houst.  (Del.)  62.  But  see  Corwin  v.  Ward,  35  Cal. 
195. 

"Where  a  judgment  creditor  is  insolvent,  and  the  judgment  debtor 
has  a  claim  against  him,  which  is  the  subject  of  set-off,  it  is  held  that 
the  former  cannot,  by  assigning  the  judgment,  defeat  the  right  of  the 
latter  to  have  his  claim  set  off  against  a  like  amount  of  the  judgment. 
The  assignee  stands  in  no  better  condition  than  the  judgment  creditor, 
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and  is  subject  to  the  same  equitable  rights  which  existed  against  him. 
whether  he  is  an  assignee  for  a  vahiable  consideration  without  notice 
of  the  debtor's  claim,  or  otherwise.  Le^oy  v.  Steinhach,  43  Md.  212. 
See  ante,  p.  497,  Art.  1,  §§  18,  19. 

§  3.  Setting  off  judgments  and  executions,  etc.  An  oflScer  has 
power  to  set  off  one  execution  against  another,  between  the  same  par- 
ties, and  both  in  his  hands  at  the  same  time.  Culver  v.  Pearly  1  Ty- 
ler (Yt.),  12.  But  it  seems  that  he  is  not  obliged  to  do  so  at  the  re- 
quest of  one  of  the  parties.  Anonymous,  Brayt.  (Vt.)  118.  And  he 
cannot  set  off  the  costs  due  to  the  attorney  in  the  suit  for  which  such 
attorney  has  a  lien.  DunTdee  v.  Locke,  13  Mass.  525.  Nor  can  execu- 
tions in  the  hands  of  an  officer  be  set  off  against  each  other,  where 
the  sum  due  on  the  first  has  been  bona  fide  assigned  before  the  second 
comes  to  his  hands.     Primra  v.  Ransom,  10  Mo.  444. 

But  it  was  held  in  Maine  that  where  an  officer  has  cross  executions 
put  into  his  hands,  and  he  is  requested  to  set  off  one  against  the  other, 
he  may  require  an  indemnity,  but  it  is  his  duty  to  make  the  set-off,  and 
if  he  fails  to  do  so  he  will  become  personally  liable.  Leathers  v.  Carr, 
24  Me.  351.  So  it  was  held  in  Massachusetts  that  an  officer  holding 
executions  of  the  respective  parties  cannot  lawfully  refuse  to  set  off  the 
one  against  the  other  on  the  ground  that  he  had  due  notice  of  the  assign- 
ment of  the  fii'st  execution  when  it  was  put  into  his  hands.  But  that,  in 
order  to  justify  the  officer  in  refusing  to  make  the  set-off,  it  must  appear 
by  his  return,  or  otherwise,  that  the  execution  first  delivered  to  him  was 
assigned  before  the  creditor  in  the  second  execution  became  entitled  to 
the  sum  due  thereon.  Porter  v.  Leac/i,  13  Mete.  482.  So  it  was  held 
that  where  an  officer  has  two  executions  which  he  is  legally  authorized 
to  serve,  and  several  persons  are  debtors  in  one  execution,  and  but  one 
of  the  debtors  is  creditor  in  the  other,  the  officer  is  obliged  to  set  off  one 
execution  against  the  other  ;  for  the  creditor  in  the  second  execution 
might  satisfy  the  execution  against  his  co-debtors  and  himself,  and  if 
he  thought  proper  to  apply  his  execution  to  that  purpose,  he  might. 
Goodenow  v.  BuUrick,  7  Mass.  140. 

But  the  court  will  not,  upon  motion,  enable  a  defendant  to  set  off,  in 
a  summary  way,  a  debt  for  which  he  has  obtained  no  judgment,  against 
the  plaintiff's  execution,  but  he  will  be  left  to  his  action  for  the  recovery 
of  it.     Philipson  v.  Caldwell,  6  Taunt.  176. 

Ordinarily,  cross-judgments  between  the  same  parties  may  be  set  off 
when  the  rights  of  third  parties  are  not  affected  thereby,  whenever  the 
executions  issued  thereupon  could  be  set  off  by  the  officer  holding  them, 
and  the  court  may  withhold  judgment  in  one  of  the  cases  for  the  pur- 
pose of  securing  a  set-off  of  the  judgments.  ]}few  Haven  Cojpper  Co.  v. 
YoL.YII— 67. 
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Bi'ovjn,  46  Me.  418.  But  as  a  general  rule,  the  court  will  not  set  off 
judgments  in  cross-actions  between  the  same  parties,  where  it  appears 
that  other  persons  are  interested  by  an  assignment  of  the  demand  on 
which  one  of  the  judgments  is  rendered.  Makepeace  v.  Coates^  8  Mass. 
451.  And  &QQ  Duncan  v.  Bloomstock,  2  McCord  (So.  Car.),  318 ;  ante, 
p.  526,  §  2. 

§  4.  What  may  be  set  ofif  against  judgments.  We  have  seen 
{ante,  p.  526,  §  2),  that  to  a  judgment  there  can  be  no  set-oif  of  a  debt 
not  in  judgment.  Thus,  a  note  cannot  be  set  off  against  a  judgment. 
BaggY.  Jefferson  Common  Pleas,  10  AYend.  615.  So  an  unliquidated 
contract  for  land  will  not  be  set  off  against  a  judgment,  when  the  rem- 
edy at  law  is  complete.  Bradley  v.  Morgan,  2  A.  K.  Marsh.  (Ky.)  369. 
But  upon  a  decree  against  a  vendor  for  the  specific  performance  of  the 
contract  of  sale,  he  was  allowed  to  set  off,  against  the  purchase-money, 
the  costs  of  the  suit.  Yan  Ranst  v.  Parcells,  2  Edw.  Ch.  (N.  Y.)  600. 
And  where,  in  the  case  of  mutual  demands,  one  of  the  parties  is  insol- 
vent, and  holds  a  judgment  against  the  other,  the  debts  against  the 
holder  of  the  judgment  should  be  set  off  against  it.  Bowzee  v.  Gregg, 
6  Litt.  (Ky.)  487.  And  see  Keightley  v.  Walls,  27  Ind.  384 ;  Moody  v. 
Dowdal,  2  A.  K.  Marsh.  (Ky.)  212 ;  Brazelton  v.  Brooks,  2  Head 
(Tenn.),  194.  But  it  is  held  that  courts  of  equity  will  not  interfere  to 
set  off  a  claim  not  subsisting  at  the  commencement  of  a  suit  at  law, 
against  the  judgment,  even  upon  the  suggestion  that  the  plaintiff  in  the 
action  at  law  is  insolvent.     Bemis  v.  Simpson,  2  Ga.  Dec.  224. 

Under  the  statute  of  Connnecticut,  providing  that  debts  may  be  set 
off  against  judgments  in  all  actions  of  trespass  other  than  such  as  are 
brought  for  damages  for  the  taking  of  property  exempt  from  execu- 
tion, etc.,  it  was  held  that  it  did  not  avail  a  party  seeking  such  a  set- 
off that  the  property  taken  was  in  part  exempt  and  in  part  not ;  or 
that  the  property  was  taken  without  legal  process.  Talbot  v.  Ellis, 
33  Conn,  235. 

ARTICLE  III. 

COTINTER-CLAIM. 

Section  1.  Definition  and  nature.  The  term  "counter-claim"  is 
new  in  our  jurisprudence,  being  introduced  therein  by  the  adoption  of 
reformed  codes  of  procedure  in  many  of  the  States.  The  term  will  be 
found  to  vary  somewhat  in  meaning  in  the  different  States  which  have 
adopted  it,  but  the  general  properties  of  the  counter-claim  are  the  same 
wherever  it  has  been  introduced,  as  will  be  seen  from  the  following 
definitions  and  descriptions.     In  New  York,  a  counter-claim  is  defined 
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to  be  a  kind  of  equitable  defense  which  is  permitted,  under  the  pro- 
visions of  the  Code,  to  be  set  up,  when  it  arises  out  of  the  contract  set 
forth  in  the  complaint.  It  is  broader  and  more  comprehensive  than 
recoupment,  though  it  embraces  both  recoupment  and  set-oif ;  and  it  is 
intended  to  secure  to  a  defendant  all  the  relief  which  either  an  action 
at  law,  or  a  bill  in  equity,  or  a  cross-suit  would  have  secured  on  the 
same  state  of  facts.  But  it  must  be  something  which  resists  or  modi- 
fies the  plaintiff's  claim.  Leavenworth  v.  Packer^  52  Barb.  132  ;  Cliiv- 
ton  v.  Eddy,  1  Lans.  (I^.  T.)  61 ;  S.  C,  54  Barb.  51 ;  37  How.  23  ; 
Yasser  v.  Livingston,  13  N.  T.  (3  Kern.)  218.  It  may  be  for  either 
liquidated  or  unliquidated  damages  and  for  unliquidated  damages 
arising;  on  a  contract  different  from  the  contract  on  which  the 
action  was  brought,  and  of  an  equitable  or  legal  nature.  Boston 
Mills  v.  Full,  6  Abb.  (K.  S.)  319  ;  S.  C,  37  How.  299.  But  a  counter- 
claim,  to  be  available  to  a  party,  must  afford  to  him  protection  in  some 
way  against  the  plaintiff's  demand  for  judgment,  either  in  whole  or  in 
part.  It  must  show  that  the  plaintiff  is  not  entitled,  either  at  law  or 
under  the  applications  of  just  principles  of  equity,  to  judgment  in  his 
favor,  as,  or  to  the  extent,  claimed  in  the  complaint.  Mattoon  v. 
Baker,  24  How.  (N".  Y.)  329.  The  object  of  introducing  counter- 
claims into  the  practice  under  the  Code  was,  to  enable  parties  to  settle 
and  adjust  all  their  cross-claims  in  a  single  action  as  far  as  they  could. 
Waddell  v.  Darling,  51  I^.  Y.  (6  Sick.)  327. 

The  views  above  stated,  as  to  the  general  properties  and  office  of  the 
counter-claim  in  New  York,  were  fully  approved  and  adopted  in  Wis- 
consin, and  it  was  there  held  that  a  counter-claim  must  be  a  claim  which, 
if  established,  will  defeat  or  in  some  way  qualify  the  judgment  to  which 
the  plaintiff  is  otherwise  entitled.  Dietrich  v.  Kocii,  35  Wis.  618.  It 
does  not  deny  the  plaintiff's  demand,  except  so  far  as  it  is  founded  upon 
his  possession,  but  seeks  to  extinguish  it  by  an  equitable  cross-action. 
It  is  a  claim  which  of  itself  would  constitute  a  cross-action  in  favor  of 
the  defendant  against  the  plaintiff  in  a  separate  suit.  Jarvis  v.  Pecky 
19  id.  74. 

So  in  Missouri,  where  the  defendant  has  a  cause  of  action  against  the 
plaintiff,  upon  which  he  might  have  maintained  a  suit,  such  cause  of 
action  is  a  counter-claim.  ILolzbauer  v.  Heine,  37  Mo.  443 ;  Hay  v. 
Short,  A:'^  Mo.  139. 

In  Ohio,  a  counter-claim  must  contain  facts  recognized  by  courts  of 
law  or  equity  as  constituting  an  existing  cause  of  action.  Hill  v.  But- 
ler, 6  Ohio  St.  207.  See,  also,  Allen  v.  Shackelton,  15  id.  145.  But 
it  was  held  that  an  answer,  however  unskillf  idly  and  inartiflcially  drawn, 
containing  facts  which  warrant  affirmative  relief  to  the  defendant,  will 


532  SET-OFF. 

be  regarded  as  a  counter-claim.  Wiswell  v.  First  Cong.  Church,  14 
id.  31. 

In  California,  a  counter-claim  has  been  defined  to  be  a  cause  of  action 
in  favor  of  the  defendant,  upon  which  he  might  have  sued  the  plaintiff, 
and  obtained  affirmative  relief  in  a  separate  action.  Belleau  v.  Thomp- 
son, 33  Cal.  495. 

In  Kentucky,  a  counter-claim  is  substantially  a  cross-action  by  the 
defendant  against  the  plaintiff,  growing  out  of,  or  connected  with,  the 
subject-matter  of  the  action.  Slone  v.  Shone,  2  Mete.  (Ky.)  339.  See, 
also,  Bowen  v.  Sehree,  2  Bush  (Ky.),  112. 

The  statute  of  Indiana  defines  a  counter-claim  to  be  "  any  matter 
arising  out  of,  or  connected  with,  the  cause  of  action  which  might  be 
the  subject  of  an  action  in  favor  of  the  defendant,  or  which  would 
tend  to  reduce  the  plaintiff's  claim  for  damages."  And  it  is  said  that 
the  counter-claim  comprehends  recoupment,  and  much  more.  It  hardly 
admits  of  a  question  that  it  embraces  also  what  was  known  as  the  cross- 
bill in  equity  against  the  plaintiff.  Woodruff  v.  Garner,  27  Ind.  4.  And 
see  Campbell  v.  Routt,  42  Ind.  410. 

The  defense  of  counter-claim  under  the  Arkansas  Code  is  but  the 
plea  of  recoupment  under  the  old  practice,  and,  in  general,  is  to  be  gov- 
erned by  the  same  doctrines,  except  that,  where  the  defendant's  demand 
exceeds  that  of  the  plaintiff,  he  may  be  entitled  to  a  judgment  for  the 
excess.     Bloom  v.  Lehman,  2Y  Ark.  489. 

In  Minnesota,  although  matter  set  up  in  an  answer  may  be  a  complete 
defense  to  the  cause  of  action  alleged  in  the  complaint,  it  may  also  be 
pleaded  as  a  counter-claim,  if  it  constitutes  a  cause  of  action  in  favor  of 
the  defendant  against  the  plaintiff,  and  is  connected  with  the  subject  of 
the  plaintiff's  action.     Griffin  v,  Jorgenson,  22  Minn.  92. 

In  a  recent  case  in  Pennsylvania  it  was  said  that  "  an  independent 
counter-claim  must  be  such  as  a  jury  can  find  and  liquidate,  just  as  if 
the  defendant  were  plaintiff  suing  in  an  action  of  debt."  Agnew,  J., 
in  Russell  v.  Miller,  54  Penn.  St.  154. 

The  distinction  between  set-off  and  counter-claim  is  thus  pointed  out 
in  Indiana :  *'  A  set-off  is  a  separate  and  independent  indebtedness.  A 
counter-claim  is  that  which  might  have  arisen  out  of,  or  could  have  had 
some  connection  with,  the  original  transaction,  in  view  of  the  parties, 
and  which,  at  the  time  when  the  contract  was  made,  they  could  have 
intended  might  in  some  event  give  one  party  a  claim  against  the  other 
for  compliance  or  non-compliance  with  its  provisions."  Conner  v. 
Winton,  7  Ind.  523 ;  Lovejoy  v.  Rohinson,  8  id.  399. 

A  counter-claim  is  said  to  differ  from  new  matter  which  may  be  set 
Tip  in  the  answer  in  this :    That  while  the  new  matter  can  only  be  used 
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to  defeat  the  action,  a  counter-claim  may  be  used  to  sustain  an  action. 
It  is  simply  a  cross-action  to  enforce  a  legal  or  equitable  set-off  against 
the  plaintiff.  Chmnboret  v.  Cagney,  41  How.  (N.  Y.)  125 ;  S.  C,  10 
Abb.  (K  S.)  31. 

§  2.  What  demauds  constitute.  From  the  definitions  given  in  the 
foregoing  section,  it  is  seen  that  the  counter-claim  embraces  not  only 
"  recoupment  of  damages  "  and  "  set-off,"  but  it  was  designed  to  in- 
clude other  demands  to  which  neither  of  these  two  terms  can  apply. 
In  short,  it  was  intended  to  secure  to  a  defendant  all  the  relief  which 
either  an  action  at  law,  or  a  bill  in  equity,  or  a  cross-bill  would  have 
secured  on  the  same  state  of  facts.  Leavenworth  v.  Packer,  52  Barb. 
132;  Ogden  v.  Coddingtori,  2  E.  D.  Smith  (N.  Y.),  317.  But  a  coun- 
ter-claim, to  be  available,  must  have  existed  in  favor  of  the  defendant 
and  against  the  plaintiff,  at  the  commencement  of  the  action.  Rick- 
ard  V.  Kohl,  22  Wis.  506 ;  Orton  v.  Noonan,  29  id.  541 ;  Gage  v. 
Angell,  8  How.  (N.  Y.)  335. 

In  an  action  to  recover  for  the  price  of  personal  property  sold,  an 
answer  by  the  defendant  setting  up  a  breach  of  warranty,  in  respect  to 
the  quality  of  that  property  and  claiming  to  recoup  to  that  extent,  is 
a  counter-claim.  Lemon  v.  Trull,  13  How.  (N.  Y.)  248 ;  Bounce  v. 
Doii^,  57  N.  Y.  (12  Sick.)  16 ;  Earl  v.  Bull,  15  Cal.  421 ;  Hoffa  v. 
Hoffman,  33  Ind.  172.  Under  the  old  system  of  practice,  set-offs 
sounding  in  damages  for  breaches  of  contract  were  not  allowed,  but  this 
objection  cannot  be  maintained  in  regard  to  counter-claims.  Thus, 
under  the  Missouri  Code,  which  provides  that  "  in  an  action  arising  on 
contract,  any  other  cause  of  action  arising  also  on  contract  and  exist- 
ing at  the  commencement  of  the  action  "  may  be  set  up  as  a  counter- 
claim, it  is  held  that  a  counter-claim,  arising  out  of  any  other  contracts 
between  the  same  parties,  though  sounding  in  damages,  may  be  set 
up.  Empire  Transp.  Co.  v.  Boggiano,  52  Mo.  294.  But  see  Green 
V.  Willard,  etc.,  Co.,  1  Mo.  App.  202.  In  an  action  on  a  promissory 
note,  damages  arising  from  neglect  in  protesting  another  note  were 
allowed  to  the  defendant  in  Bidwell  v.  Madison,  10  Minn.  13,  So, 
in  Kew  York,  a  counter-claim  asking  for  unliquidated  damages  will 
be  sustained.  Parsons  v.  Sutton,  'oQ  N.  Y.  (21  Sick.)  92.  A  claim 
for  damages  for  a  violation  of  a  covenant  to  ship  goods  in  good  cases 
may  be  set  off,  by  way  of  counter-claim,  in  an  action  brought  to  recover 
the  price  of  other  goods  sold  to  the  defendant.  WJieelock  v.  Pacific 
Pneumatic  Gas  Co.,  51  Cal.  223.  In  an  action  against  the  keeper  of  a 
livery  and  feed  stable,  who  had  been  employed  by  the  plaintiff  to  keep, 
feed  and  take  care  of  his  horse,  to  recover  for  an  injury  to  the  horse, 
occasioned  by  the  bailee's  failure  to  take  proper  care  of  him,  it  was  held 
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that  the  defendant  might  set  \i\),  by  way  of  counter-claim,  an  indebted- 
ness of  the  plaintiff  to  the  defendant  for  the  keeping  and  taking  care 
of  the  horse  under  the  contract.  Griffin  v.  Moore,  52  Ind.  295.  In 
an  action  upon  the  implied  agreement  to  pay  for  work  and  labor,  the 
defendant  may  counter-claim  the  damages  suffered  from  a  breach  of 
the  implied  agreement  that  the  work  shall  be  skillfully  done.  Eaton 
V.  Woolly,  28  Wis.  628.  And  where  the  action  was  for  the  recovery 
of  the  contract  price  of  building  a  bridge,  the  defendant  was  allowed 
to  counter-claim  damages  for  failure  to  build  it  according  to  contract, 
Moore  v.  Caruthers,  17  B.  Monr.  (Ky.)  669.  And  see  Bishop  v. 
Price,  24  Wis.  480. 

In  New  York  the  rule  formerly  was,  that  in  an  action  for  a  tort,  a 
counter-claim,  no  matter  whether  arising  on  contract  or  based  upon 
another  tort,  could  not  be  allowed.  But  this  rule  has  now  been  so  far 
modified  as  to  allow  the  interposition  of  a  counter-claim  in  the  full 
sense  of  the  Code,  whether  arising  on  contract  or  based  upon  a  tort,  in 
an  action  for  a  tort,  whenever  such  counter-claim  is  founded  upon  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  whenever  it  is  connected 
with  the  subject  of  the  action.  As  soon  as  a  defendant  brings  himself 
within  the  one  or  the  other  of  the  exceptions  made  to  the  general  rule, 
his  right  to  counter-claim  is  perfect,  irrespective  of  the  form  of  the 
plaintiff's  cause  of  action  as  set  out  in  the  complaint.  Chamboret  v. 
Cagney,  41  How.  (N.  Y.)  125  ;  S.  C,  10  Abb.  (K.  S.)  31 ;  2  Sweeney, 
378. 

So,  there  is  but  one  form  of  civil  action  under  the  ISTorth  Carolina 
Code,  and  any  claim  arising  out  of  the  transaction  set  out  in  the  com- 
plaint may  be  set  up  as  a  counter-claim,  whether  in  tort  or  contract. 
Bitting  \.  Thaxton,^'^l^o.  Car.  541.  Thus,  where  the  defendant  was 
sued  for  the  conversion  of  money  and  property  while  in  the  plaintiff's 
service,  he  was  permitted  to  counter-claim  his  wages  while  so  employed. 
Id.  So,  the  defendant  was  sued  for  the  conversion  of  a  horse  and  he 
was  permitted  to  set  up  the  fact  that  the  horse  was  sold  to  him  by  the 
plaintiff  in  exchange  for  some  land,  that  the  plaintiff  fraudulently 
deceived  him  in  regard  to  its  location,  and  to  ask  for  a  rescission  of  the 
contract  of  exchange.      Walsh  v.  Hall,  Q>Q  id.  233. 

In  an  action  for  damages  for  withholding  the  possession  of  real 
property,  if  the  defendant  held,  under  color  of  title,  in  good  faith,  ad- 
versely to  the  claim  of  the  plaintiff,  taxes  paid  by  him  upon  the  prop- 
erty during  such  mthholding,  are  a  proper  subject  of  counter-claim. 
Neffx.  Pennoyer,  3  Sawy.  (C.  C.)  495.  But  to  enable  a  defendant  to 
maintain  a  counter-claim  for  the  value  of  improvements  made  upon 
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the  premises  of  another,  it  must  appear  that  the  improvements  are 
affixed  to  the  freehold  and  still  existing  ;  that  they  better  the  condition 
of  the  property  for  the  ordinary  purposes  for  which  it  is  used,  and 
that  they  were  made  while  the  defendant,  or  those  under  whom  he 
claims,  were  in  possession,  under  color  of  title,  in  good  faith,  adversely 
to  the  claim  of  the  plaintiff.  Id. ;  Stark  v.  Starr^  1  id.  15. 

An  action  to  foreclose  a  mortgage  given  to  secure  a  bond,  wherein 
judgment  is  asked  against  the  obligor  for  any  deficiency,  is,  as  to  the 
latter,  an  action  arising  on  contract,  and  one  wherein  a  several  judg- 
ment may  be  had,  and  hence  is  subject  to  a  counter-claim  of  any  other 
cause  of  action  on  contract,  which  such  obligor  had  against  the  plain- 
tiff at  the  time  of  the  commencement  of  the  action.  Hunt  v.  Chap- 
man^ 51  N.  Y.  (6  Sick.)  555.  See,  also,  Allen  v.  Maddox,  40  Iowa, 
124. 

It  is  held  to  be  the  law  in  Wisconsin  that,  if  A  commits  a  trespass 
against  B  by  laying  down  B's  fences  and  letting  his  cattle  upon  B's 
land,  B  may  waive  the  tort  and  set  up  a  claim  for  the  pasturage  of  the 
cattle  as  a  counter-claim,  in  an  action  of  contract  against  him  by  A. 
Norden  v.  Jones,  33  Wis.  600 ;  S.  C,  14  Am.  Kep.  782.  And  it  was 
held  in  Kentucky  that  indebitatus  assumpsit  might  be  maintained  for 
the  value  of  property  tortiously  taken  and  converted,  and  that  which 
might  be  recovered  in  such  an  action  may  be  pleaded  as  a  set-off.  Ever- 
sole  V.  Moore,  3  Bush  (Ky.),  49 ;  Eaddix  v.  Wilson,  id.  527.  And 
see  Gordon  v.  Bruner,  49  Mo.  570.  But  see  Piser  v.  Stearns,  1  Hilt. 
(N.  Y.)  86,  where  it  is  held  that  a  claim  for  the  wrongful  conversion  of 
a  chattel,  which  is  a  cause  of  action  arising  out  of  a  tort,  cannot  be  set 
Tip  by  way  of  counter-claim  in  an  action  arising  upon  contract.  See, 
also,  City  of  New  YorTcY.  Parker  Vein  Steamship  Co.,  12  Abb.  Pr. 
300;  S.  a,  21  How.  289. 

In  an  action  to  recover  rents  under  a  lease  of  water-power,  the  defend- 
ant may  counter-claim  damages  arising,  before  the  commencement  of 
the  action,  from  breaches  of  covenants  in  the  lease  (1)  for  quiet  enjoy- 
ment, and  (2)  to  raise  and  maintain  the  dam,  keep  it  in  good  repair, 
and  supply  the  defendants  with  a  certain  amount  of  water.  Orton  v. 
Noonan,  30  Wis.  611.  And  it  is  not  a  valid  reply  to  such  a  counter- 
claim, that  the  plaintiff  has  sold  the  premises  since  the  commencement 
of  the  action.  Id.  So,  in  New  York,  in  an  action  to  recover  rent,  the 
lessee  has  a  right  to  set  up,  as  a  counter-claim,  damages  arising  from  a 
breach  of  an  agreement  in  the.lease,  on  the  part  of  the  lessor,  to  keep 
the  premises  in  repair.  Cook  v.  Soule,  56  N.  Y.  (11  Sick.)  420.  See, 
also,  Morgans.  Smith,  5  Hun  (N.  Y.),  220;  S.  C.  again,  7  id.  244;  S. 
C.  affirmed,  70  N.  Y.  (25  Sick.)  244;  Block  v.  Ehner,  54  Ind.  544. 
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So  in  an  action  for  rent  due  upon  a  verbal  lease,  the  defendant  maj 
show  that  the  plaintiff,  in  making  the  lease,  agreed  to  build  a  certain 
fence,  and  may  counter-claim  damages  arising  from  his  neglect  to  build 
it.  Hay  v.  Sliort^  49  Mo.  139.  In  an  action  against  an  innkeeper 
for  the  loss  of  goods,  upon  his  liability  as  bailee  of  the  guest's  prop- 
erty, the  defendant  may  set  up,  as  a  counter-claim,  the  plaintiff's  in- 
debtedness to  him  for  board  as  such  guest.  Harris  v.  Curet,  9  Abb. 
(N.  S.)  199.  But  it  is  otherwise  in  an  action  ex  delicto  against  an  inn- 
keeper  for  the  loss  of  the  goods  of  a  guest.  Classeti  v.  Leojpold^  2 
Sweeney  (N.  T.),  705. 

A  judgment,  even  though  recovered  in  an  action  of  tort,  is  a  contract 
within  the  provisions  of  the  New  York  Code  allowing  a  claim  on  con- 
tract to  be  set  up  as  a  counter-claim,  in  any  action  on  contract.  The 
original  cause  of  action  is  merged  in  the  judgment.  Taylor  v.  Root^  4 
App.  (N.  Y.)  382;  S.  C,  4  Iveyes,  335.  But  see  McCoun  v.  New 
YorJc,  etc.,  B.  E.  Co.,  50  I^.  Y.  (5  Sick.)  176. 

That  a  judgment  obtained  by  the  defendant  after  the  commencement 
of  an  action  against  him  may  be  set  u]3  as  a  counter-claim  in  such  action, 
see  Vail  v.  Tuthill,  10  Hun  Q^.  Y.),  31. 

In  an  action  to  enforce  a  right  to  a  name  indicating  where  an  estab- 
lished business  is  carried  on,  and  to  restrain  its  violation,  a  counter-claim 
on  the  part  of  the  defendant  alleging  that  he  is  himself  the  owner  of  the 
name ;  that  the  plaintiff  has  wrongfully  used  it,  and  asking  that  the 
plaintiff  be  restrained  from  such  use,  and  be  required  to  pay  damages 
for  the  infringement  of  the  defendant's  right  thereto,  is  proper,  and  if 
the  allegations  are  sustained  the  defendant  is  entitled  to  the  relief 
sought.  It  is  a  cause  of  action  connected  with  the  subject  of  the  action 
set  forth  in  the  complaint,  and  so  falls  within  the  definition  of  a  coun- 
ter-claim, as  given  by  the  New  York  Code.  G.  di  H.  Manuf.  Co.  v. 
Hall,  61  N.  Y.  (16  Sick.)  226 ;  S.  C,  19  Am.  Rep.  278. 

In  an  action  for  work,  a  counter-claim  that  it  was  done  in  part  per- 
formance of  a  special  contract  contained  in  a  lease,  which  was  violated 
in  several  respects  by  the  plaintiff,  was  sustained  in  Klsler  v.  Tinder, 
29  Ind.  270.  In  an  action  for  services  in  managing  the  defendant's 
business,  it  was  held  that  he  might  set  up  as  a  counter-claim  the  loss  of 
profits  resulting  from  the  neglect  of  the  plaintiff.  Stoddard  v.  Tread- 
well,  26  Cal.  294.  In  New  York  it  is  held  that  the  right  to  recover 
money  lost  by  betting  or  gaming  is  a  demand  arising  on  contract,  and 
may  be  set  up  as  a  counter-claim.  McDougall  v.  Walling,  48  Barb. 
364.  The  plaintiff  agreed  to  carry  a  cargo  belonging  to  the  defendant 
in  a  canal  boat  from  Rochester  to  New  York,  and  the  plaintiff's  boat 
being  frozen  up  in  the  canal  on  the  trip  was  injured  by  the  defendant'is 
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■efforts  to  preserve  the  cargo.  In  an  action  for  the  injuries  so  done  to 
the  plaintiff's  boat,  it  was  held  that  damages  to  the  cargo,  caused  by  the 
improper  delay  of  the  plaintiff  in  making  the  trip,  were  admissible  as 
a  counter-claim.     /Starbird  v.  Barrons,  43  N.  Y.  (4  Hand)  200. 

In  an  action  upon  two  promissory  notes,  the  defendant's  answer 
alleged  in  substance  that  the  notes  were  given  in  part  payment  of  a 
farm  sold  b}^  the  plaintiff's  testator  to  the  defendant ;  that  the  defendant 
was  induced  to  purchase  by  means  of  false  and  fraudulent  representa- 
tions as  to  the  territorial  extent  of  the  farm ;  that  the  territory  falsely 
represented  to  be  embraced  in  the  farm  would  have  enhanced  its  value 
more  than  $5,000,  and  that  the  defendant  had  sustained  damages  to 
more  than  that  amount,  and  it  was  held  that  the  answer  set  up  matter 
constituting  a  counter-claim.  Isham  v.  Damdson^  52  K.  Y.  (7  Sick.) 
237. 

In  a  suit  by  the  grantor  to  rescind  a  conveyance  of  land,  on  the  ground 
of  fraudulent  representations,  a  counter-claim  denying  the  fraud  and 
alleging  that  the  plaintiff  has  wrongfully  kept  the  defendant  out  of 
possession,  and  asking  judgment  for  possession  and  for  rents  and 
profits,  is  within  the  Indiana  statute.      Woodruff  v.  Garner,  27  Ind.  4. 

"Where,  in  an  action  to  foreclose  a  mortgage,  the  defendant  sets  up 
facts  showing  that,  at  the  time  the  mortgage  was  given,  he  also  gave  the 
plaintiff  a  deed,  which  was  intended  to  be  a  mortgage,  to  secure  a  part 
of  the  debt  for  which  the  mortgage  was  given,  and  prays  to  be  permit- 
ted to  pay  the  mortgage  debt,  and  have  the  deed  canceled,  and  the 
mortgage  satisfied  of  record,  the  answer  is  held  to  constitute  a  counter- 
claim, to  which  a  reply  is  necessary.  Bernhevmer  v.  Willis^  11  Hun 
(N.  Y.),  16. 

In  an  action  by  a  veterinary  surgeon  for  professional  services,  the 
defendant  was  permitted  to  counter-claim  damages  suffered  from  a 
breach  of  a  contract  of  guarant}'  as  to  the  quality  of  a  team  which  he 
had  purchased  upon  the  plaintiff's  representation.  Williams  v.  Wieting, 
3  N.  Y.  Sup.  Ct.  (T.  &  C.)  439.  And  in  an  action  for  the  price  of  mill 
machinery,  and  for  work  and  labor,  the  defendant  was  allowed  to  coun- 
ter-claim damages  which  had  accrued  from  the  breach,  by  revocation,  of 
an  arbitration  bond.  Curtis  v.  Barnes,  30  Barb.  225.  And  see  Schu- 
hart  V.  Harteaio,  34  id.  447. 

So,  it  has  been  held  in  New  York  that  a  counter-claim,  or  defense  of 
an  equitable  nature,  may  be  interposed,  although  the  claim  or  demand 
mentioned  in  the  complaint  is  purely  of  a  common-law  nature,  or  for 
the  recovery  of  money  only.  Hicksville,  etc.,  R.  R.  Go.  v.  Long  Island 
B.  R.  (7o.,"48  Barb.  355. 

§  3.  What  demands  do  not  constitute.  The  defense  of  usury  is 
Vol.  VII.  —  68. 
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held  not  to  be  a  counter-claim  within  the  meaning  of  the  Code,  for  the 
reason  that  such  a  defense  does  not  seek  to  establish  another  claim, 
counter  to  the  plaintiffs,  to  apply  by  way  of  extinguishment  or  other- 
wise against  it,  but  to  show  merely  that  the  plaintiff's  claim  has  not 
and  never  had  any  legal  existence.  Prouty  v.  Eaton,  41  Barb.  409. 
See  Geenia  v.  Keah,  QQ  id.  249;  Equitable  Life  Ass.  Soc.  v.  Cinjler, 
12  Hun  (ISr.  Y.),  247. 

Under  the  Wisconsin  statute,  which  requires,  in  order  to  sustain  a 
valid  counter-claim,  facts  on  which  the  defendant  might  maintain  a 
distinct  action  against  the  plaintiff,  it  was  held,  that  an  answer,  that  the 
note  on  which  the  action  was  brought  had  been  obtained  by  fraud,  was 
insufficient  therefor.  Resell  v.  Semi,  31  Wis.  138.  So,  where  the  ac- 
tion was  by  the  payee,  against  an  accommodation  indorser  of  a  note, 
given  for  machinery  to  be  manufactured  for  the  maker,  it  was  held 
that  the  defendant  could  not  counter-claim  for  damages  to  the  maker 
of  the  note,  arising  out  of  the  defective  construction  of  the  machinery. 
Hiner  v.  Newton,  30  id.  640.  ^Nor  can  a  defendant  set  up,  by  way  of 
counter-claim  to  an  action,  that  such  action  was  brought  maliciously, 
and  without  probable  cause,  and  claim  damages  therefor.  Noonan  v. 
Orton,  30  Wis.  356.  And  as  an  action  to  recover  for  a  wrongful  con- 
version of  the  proceeds  of  goods  is  in  the  nature  of  a  tort,  a  counter- 
claim in  contract  is  not  admissible.  It  is  not  a  demand  "  connected 
with  the  subject  of  the  action,"  in  the  sense  of  the  Wisconsin  statute. 
Scheunert  v.  Kaehler,  23  id.  523. 

In  California,  in  an  action  to  recover  money  claimed  to  be  due,  the 
defendant  cannot  set  off,  by  way  of  counter-claim,  the  value  of  the 
use  and  occupation  of  premises  claimed  by  him,  which  the  defendant 
entered  upon  and  holds  under  a  third  person,  and  in  hostility  to  the 
defendant's  alleged  title.  Qwhi  v.  Smith,  49  Cal.  163.  And  it  is  held 
in  the  same  State,  that  a  claim  to  recover  the  possession  of  distinct  and 
separate  chattels  cannot  be  set  up  as  a  counter-claim.  Lovensohn  v. 
Ward,  45  Cal.  8.  See,  also,  De  Leyer  v.  Michaels,  5  Abb.  Pr.  (JST. 
Y.)  203. 

The  New  York  statutes  relating  to  the  allowance  of  set-off  and 
counter-claims  have  no  application  to  proceedings  under  the  statute  for 
the  removal  of  tenants  for  non-payment  of  rent,  but  are  solely  applica- 
ble to  actions,  and  to  such  actions  only  as  are  mentioned  in  the  statutes. 
Accordingly,  where  it  was  shown  that  a  tenant  had  tendered  one-half 
of  the  rent  due,  and  had  a  claim  against  the  landlord  for  an  amount 
equal  to  the  balance,  it  was  held  that  such  tender  and  claim  did  not 
constitute  a  legal  answer  to  the  affidavit  of  the  landlord  that  the  rent 
was  not  paid.     Peojple  v.   Walton,  2  jS".  Y.  Sup.  Ct.  (T.  &  C.)  533. 
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So,  in  an  action  for  rent,  it  is  held  tliat  wrongful  acts  on  the  part  of 
the  landlord,  which  do  not  merely  constitute  a  breach  of  the  contract 
of  letting,  but  are  wrongful  independently  of  his  obligations  under 
the  contract,  cannot  be  set  up  as  a  counter-claim.  Edgerton  v.  Page, 
20  N.  Y.  (6  Smith)  281.  Thus,  negligence  of  the  landlord  in  suffer- 
ing leakage  in  a  waste  pipe,  whereby  the  stock  of  the  tenant  was  dam- 
aged, and  he  was  compelled  to  forego  a  renewal  of  his  lease,  is  not 
available  by  way  of  counter-claim.  Id.  And  in  an  action  on  a  bond 
for  rent,  it  was  held  that  the  defendants  could  not  set  up  as  a  counter- 
claim a  demand  against  the  plaintiff,  for  removing  from  the  premises 
fixtures  placed  there  by  the  defendants,  but  which  the  lease  did  not,  in 
terms,  authorize,  such  a  demand  not  arising  out  of  the  contract  of 
hiring.  Mayor  of  New  York  v.  Parker  Vein  Steamship  Co.,  21 
How.  (N.  Y.)  289  ;  S.  C,  12  Abb.  300. 

Where  an  agreement  in  writing  to  deliver  two  separate  parcels  of 
merchandise  creates  two  distinct  contracts,  it  is  held,  in  Ohio,  that 
damages  for  refusal  to  deliver  one  parcel  cannot  be  set  up,  by  way  of 
counter-claim,  in  a  suit  on  a  note  given  for  the  price  of  the  other. 
Loomis  V.  Eagle  Bank,  10  Ohio  St.  327.  So,  where  the  holder  of  an 
overdue  note  agrees,  for  a  new  and  valuable  consideration,  not  to  sue 
the  same  for  a  reasonable  time,  damages  for  breach  of  the  agreement 
cannot  be  set  up  by  way  of  counter-claim  in  an  action  on  the  note. 
Newkirk  v.  Neild,  19  Ind.  194. 

So,  it  is  held,  that  in  an  action  on  contract  it  is  not  admissible  to  set 
up  as  a  counter-claim  that  the  plaintiff  had  fraudulently  induced  the 
defendants  to  pay  moneys  falsely  claimed  under  the  contract,  in  excess 
of  the  true  value  of  the  work,  and  to  demand  a  repayment.  To  ren- 
der these  facts  available  as  a  counter-claim,  the  tort  must  be  waived, 
and  the  recovery  of  the  moneys  overpaid  be  sought,  as  on  an  implied 
contract,  and  the  answer  must  set  forth  facts  showing  the  defendant's 
election  to  proceed  on  the  implied  contract,  and  not  for  the  wrong. 
BerrioM  v.  Mayor,  etc.,  of  New  York,  15  Abb.  N.  S.  (N,  Y.)  207. 

In  an  action  upon  a  bond  the  defendant  set  up,  as  a  counter-claim,  an 
account  for  professional  services  rendered  the  obligee.  The  plaintiff, 
in  answer  to  the  counter-claim,  alleged  that  the  bond  was  delivered  as 
a  full  settlement,  on  a  final  accounting  between  the  parties.  The 
referee  having  found  that  the  counter-claim  accrued  before  the  account- 
ing took  place,  it  was  held  to  be  barred  by  such  settlement  and  the 
giving  of  the  bond.  Mount  v.  Ellingwood,  2  N.  Y.  Sup.  Ct.  (T  & 
C.)  527. 

In  an  action  for  a  limited  divorce  on  the  ground  of  cruelty,  the  de- 
fendant's answer,  charging   adultery  by  the  plaintiff   and  demanding 
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an  absolute  divorce,  is  not  a  proper  counter-claim.  E^enry  v.  Henry^ 
17  Abb.  Pr.  (N.  Y.)  411 ;  S.  C,  3  Robt.  614.  Nor,  in  an  action  for 
an  absolute  divorce  on  the  ground  of  adultery,  is  an  answer  alleging 
cruelty  and  praying  for  a  judicial  separation,  a  proper  counter-claim. 
TerUune  v.  Terhune,  40  How.  (N.  Y.)  258  ;  Griffin  v.  Griffin,  23  id. 
183.  But  see  Armstrong  v.  Armstrong,  27  Ind.  186  ;  McNamarob  v. 
McNamara,  9  Abb.  Pr.  (N.  Y.)  18. 

In  Minnesota,  in  an  action  to  enforce  a  mechanic's  lien,  an  answer 
alleging  that  the  premises  on  which  the  plaintiff  seeks  to  haye  liis  de- 
mand adjudged  a  lien  formed  the  defendant's  "  homestead,"  and  were, 
therefore,  free  from  all  lien  or  charges  in  favor  of  creditors,  was  held 
not  to  be  a  counter-claim,  since  it  stated  no  cause  of  action  against  the 
plaintiff.     Englehrecht  v.  Bichert,  14  Minn.  140. 

It  is  held  in  New  York,  that  the  counter-claim  must  contain  not  only 
the  substance  of  what  is  necessary  to  sustain  an  action  in  favor  of  the 
defendant  against  the  plaintiff,  but  it  must  also  operate  in  some  way  to 
defeat,  in  whole  or  in  part,  the  plaintiff's  right  of  recovery  in  the 
action ;  and  an  answer  which  does  not  meet  this  requirement  is  insuf- 
ficient, whether  regarded  as  a  defense  or  a  counter-claim.  See  ante,  p. 
530,  §  1.  If,  therefore,  a  person  be  sued  on  a  promissory  note  he  can- 
not set  up,  by  way  of  defense  or  counter-claim,  a  contract  with  the 
plaintiff  for  the  purchase  of  lands,  and  allege  payment  of  the  purchase- 
price,  and  claim  a  decree  in  the  action  for  specific  performance  ;  nor 
could  he,  in  such  action  on  a  promissory  note,  have  a  foreclosure  of  a 
mortgage  against  the  plaintiff,  especially  if  he  were  not  personally  lia- 
ble for  the  mortgage  debt.     Mattoon  v.  Baker,  24  How.  329. 

§  4.  Who  may  interpose  the  defense.  Unless  the  statute  con- 
tains a  provision  in  favor  of  sureties  or  joint  debtors,  it  is  the  general 
rule  that  the  counter-claim  must  be  a  demand,  existing  in  favor  of  the 
defendant  who  pleads  it.  The  defendant  cannot  set  up  and  maintain 
as  a  valid  counter-claim  a  right  of  action  subsisting  in  favor  of  another 
person.  Bates  v.  Bosehrans,  37  N.  Y.  (10  Tiff.)  409  ;  Dolph  v.  Bice, 
21  Wis.  590 ;  Carpenter  v.  Leonard,  5  Minn.  155  ;  Ernst  v.  Kunhle, 
5  Ohio  St.  520.  Thus,  a  surety,  when  sued  upon  his  obligation,  can- 
not avail  himself  of  an  independent  cause  of  action  existing  in  favor 
of  his  principal  against  the  plaintiff  as  a  counter-claim.  Lasher  v. 
Williamson,  55  N.  Y'".  (10  Sick.)  619.  And  where  one  is  sued,  a  de- 
mand in  favor  of  himself  and  a  former  partner,  not  the  party  to  the  suit, 
is  inadmissible  as  a  counter-claim.  Campbell  v.  Genet,  2  Hilt.  (N.  Y".) 
290.  Nor  is  a  partnership  debt  allowable  as  a  counter-claim  in  an  action 
l)y  one  of  the  partners.  Byrd  v.  Charles,  3  So.  Car.  352.  And  to 
an  action  against  several  joint  debtors  for  a  debt  due  by  them  as  part- 
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ners,  one  of  them  caunot  avail  himself,  either  by  way  of  set-o£E  or 
counter-claim,  of  such  a  defense.  Peahocly  v.  Bloomer^  3  Abb.  Pr. 
353 ;  S.  C,  6  Duer,  53.  See,  also,  Baldwin  v.  Briggs,  51  How.  (X. 
Y.)  477;  S.  C,  53  id.  80.  But  in  an  action  upon  a  contract,  a  balance 
due  the  defendant  upon  an  unsettled  partnership  account  between  the 
parties,  who  had  been  partners  before  the  commencement  of  the  action, 
is  a  proper  counter-claim  and  the  defendant  can  ask  for  an  accounting, 
and  the  application  of  the  balance  found  due  him,  in  extinguishment 
of  the  plaintiff's  claim.  Clift  v.  Nortkrup,  6  Lans.  (K  Y.)  330 ; 
Waddell  v.  Daduig,  51  IN".  Y.  (6  Sick.)  327.  But  see  Leaho  v.  Reii- 
shaw,  61  Mo.  292.  In  an  action  by  several  plaintiffs,  on  a  contract,  for 
an  accounting,  if  the  contract  itself  divides  the  fund,  and  makes  a  spe- 
cific share  due  to  each,  a  cause  of  action  in  favor  of  the  defendants 
against  one  of  the  plaintiffs,  though  it  could  not  be  set  up  to  bar  the 
right  to  an  accounting,  is  a  proper  counter-claim  against  the  share  of 
the  plaintiff  whom  it  affects.  Taylor  v.  Iloo%  4  Abb.  App.  (]^.  Y.) 
382 ;  S.  C,  4  Keyes,  335.  In  Ohio,  in  an  action  on  a  joint  debt 
against  principal  and  surety,  a  demand  due  from  the  plaintiff  to  the 
principal  alone  was  allowed  to  be  set  off  upon  equitable  grounds.  Wag- 
ner V.  Stocking,  22  Ohio  St.  297.  See  Boohstover  v.  Jayne,  60  K.  Y. 
(15  Sick.)  146. 

Where  the  account  officers  of  the  treasury,  in  mistake  of  law,  have 
certified  a  balance  in  favor  of  a  party  upon  a  contract  or  obligation 
which  was  invahd,  and  the  party  brings  a  suit  founded  upon  the  same 
contract,  the  defendants  may  set  up  as  a  counter-claim,  and  recover 
back  the  money  paid  on  the  accounting  officer's  settlement,  ex  as>quo  et 
hono.    McKee  v.  United  States,  12  Ct.  of  CI.  504. 

A  person  sued  in  a  representative  capacity,  as,  for  instance,  as  a  re- 
ceiver to  recover  trust  funds  in  his  hands,  or  to  enforce  the  perform- 
ance of  his  fiduciary  duty,  cannot  avail  himself,  by  way  of  counter- 
claim, of  a  demand  due  to  himself  in  his  personal  and  private  capacity. 
Johnson  v.  Gunter,  6  Bush  (Ky.),  534. 

But  under  the  North  Carolina  statute  which  allows  an  equitable  de- 
fense to  be  set  up  against  an  assignee  with  notice,  a  creditor  of  an 
estate  in  administration,  who  has  purchased  assets  of  the  estate  at  an 
administrator's  sale,  and  given  a  note  for  the  price,  may,  in  an  action 
upon  such  note  brought  by  one  who  purchased  it  overdue,  set  up  his 
demand  against  the  estate  by  way  of  counter-claim.  Ransom  v.  Mc- 
CUes,  64  No.  Car.  17. 

§  5.  Agaiiist  whom.  A  counter-claim  is  a  cause  of  action  against 
the  plaintiff.  And,  unless  the  facts,  if  alleged  in  a  separate  action 
against  the  plaintiff,  make  out  a  cause  of  action  against  him,  they  do 
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not  constitute  a  counter-claim,  Mynderse  v.  Snooh,  1  Lans.  (N.  Y.) 
488.  The  application  of  this  rule  is  most  frequently  made  in  actions 
brought  by  assignees  of  the  demands  in  suit ;  and  if  the  plaintiff  be 
such  an  assignee,  no  demand  accruing  to  the  defendant  against  the 
assignor  can  be  enforced  as  a  counter-claim.  Thompson  v.  Sickles,  46 
Barb.  49  ;  Vassear  v.  Livingston,  13  N.  Y.  (3  Kern.)  248 ;  McConihe 
V.  Ilollister,  19  Wis.  269 ;  Linn  v.  Rugg,  19  Minn.  181.  But  see 
Perry  v.  Chester,  12  Abb.  Pr.  (N.  S.)  131 ;  Page  v.  Ford,  12  Ind.  46. 
So,  the  demand  must  not  only  be  against  the  plaintiff,  but  it  must  also 
be  against  him  in  the  capacity  in  which  he  sues.  Thus,  if  the  action 
is  brought  by  the  plaintiff  in  his  private  and  personal  capacity,  a  claim 
against  him  as  an  executor  or  an  administrator  cannot  be  set  up  as  a 
valid  counter-claim.  See  Merritt  v.  Seatnan,  6  Barb.  330  ;  Patterson 
V.  Patterson,  59  K.  Y.  (14  Sick.)  5Y4  ;  S.  C,  17  Am.  Ptep.  384  ;  Wesl^ 
fall  V.  Dungan,  14  Ohio  St.  276,  The  Code  of  Civil  Procedure  of 
New  York  provides  for  a  counter-claim  against  the  person  whom  the 
plaintiff  represents.     N.  Y.  Code  of  Civ.  Proced.,  §  501. 

When  a  receiver,  trustee,  executor,  or  administrator,  sues  to  recover 
a  debt  due  to  the  estate,  a  demand  by  the  defendant  for  services  ren- 
dered on  behalf  of  the  estate  on  the  plaintiff's  employment  is  a  good 
counter-claim.     Davis  v.  Stover,  58  1^,  Y.  (3  Sick.)  473. 

As  against  the  State,  it  is  held  that  the  counter-claim  can  be  used  as 
a  defense,  but  no  further.  Coininonwealth  v.  Todd,  9  Bush  (Ky.), 
708. 

In  actions  by  married  women  to  recover  demands  due  to  them  per- 
sonally as  a  part  of  their  separate  property,  or  their  personal  earnings, 
and  the  like,  the  debts  and  liabilities  of  their  husbands  cannot  be  suc- 
cessfully interposed  as  counter-claims.     Paine  v.  Hunt,  40  Barb.  75. 

And  it  was  held  in  Kentucky,  in  a  suit  by  a  widow  to  recover  dower 
in  land  conveyed  by  her  husband  during  the  marriage  without  her 
release,  that  tlie  defendant  could  not  counter-claim  damages  arising 
from  the  breach  of  a  eo^'enant  of  warranty  in  the  husband's  deed. 
LliU  V,  Golden,  16  B.  Monr.  (Ky.)  551. 

§  6.  Election  as  to  iuterposiug.  In  the  absence  of  a  statutory  pro- 
hibition, the  defendant  has  an  election  to  set  up  his  cause  of  action  as 
a  counter-claim,  or  to  pi-osecute  it  in  a  separate  action  brought  for  that 
purpose.  Thus,  in  New  York,  except  in  cases  commenced  in  a  jus- 
tice's court,  a  party  having  a  demand  against  another  can  maintain  an 
action  therefor,  although  at  the  time  an  action  is  pending  against  him  by 
the  same  party,  wherein  he  could  have  set  up  such  demand  as  a  counter- 
claim. Lnslee  v.  Hampton,  8  Hun  (N.  Y,),  230,  And  see  Welch  v. 
Hazelton,  14  How,  (N^Y.)  97;    Gillespie  v,  Torrence,  25  N.  Y.  (11 


SET-OFF.  543 

Smith)  306,  308.     But  it  is  otherwise  under  the  Minnesota  Code.  Lowry 
V.  Hurd,  7  Minn.  356,  363. 

§  7.  How  interposed.  A  counter-claim  must  be  pleaded.  Buck- 
nam  v.  Brett,  13  Abb.  Pr.  (K.  T.)  119, 123 ;  S.  C,  22  How.  233;  35 
Barb.  596.  But  no  particular  form  of  words  is  necessary  to  make  a 
pleading  a  counter-claim ;  if  the  defendant  intimate,  in  any  reasonable 
language,  his  intention  to  make  a  personal  claim  in  his  own  favor  against 
the  plaintiff,  it  will  be  sufficient.  The  ordinary  and  most  satisfactory 
form  of  giving  that  intimation  is,  by  a  statement  that  the  pleading  is  a 
counter-claim,  and  praying  for  the  affirmative  relief  sought.  Bates  v. 
Rosekrans,  37  N.  Y.  (10  Tiff.)  409;  S.  C,  4  Abb.  (N".  S.)  276.  See, 
also,  Simmons  v.  Kayser,  11  Jones  &  Sp.  (N.  Y.)  131 ;  Qtdnn  v.  Smith, 
49  Cal.  163.  In  Wisconsin,  no  averment  in  an  answer  will  beheld  to  con- 
stitute a  counter-claim  unless  it  is  so  denominated,  and  the  appropriate 
relief  prayed.     Stowell  v.  Eldred,  39  Wis.  614. 

But  it  is  held  in  Indiana,  that  where  it  appears  from  the  facts  alleged 
in  an  answer,  that  it  contains  a  statement  of  new  matter  arising  out  of 
or  connected  with  the  cause  of  action,  which  might  be  the  subject  of 
an  action  in  favor  of  the  defendant,  this  need  not  also  be  directly 
averred,  to  constitute  a  counter-claim.  Oilpin  v.  Wilson,  53  Ind.  443. 
See,  also,  McMannus  v.  Smith,  id.  211. 

In  an  action  brought  to  recover  the  amount  found  due  for  work  and 
labor,  an  answer  setting  up  a  cause  of  action  ex  delicto  against  the 
plaintiff  for  damages,  does  not  constitute  a  counter-claim  in  Minne- 
sota.    Steinhart  v.  Pitcher,  20  Minn.  102. 

A  counter-claim  for  permanent  improvements  should  not  be  pleaded 
to  the  whole  complaint,  but  only  to  so  much  thereof  as  to  which  it  is 
an  answer  or  defense.  And  it  should  allege  the  present  value  of  such 
improvements,  and  that  they  better  the  condition  of  the  property 
for  the  ordinary  purposes  for  which  it  is  used.  Wythe  v.  Myers,  3 
Sawyer  (C.  C),  595. 

§  8.  Judgment  on.  A  counter-claim  is  an  affirmation  of  a  cause  of 
action  against  the  plaintiff  in  the  nature  of  a  cross  action,  and  upon 
which  the  defendant  may  have  an  affirmative  judgment  against  the 
plaintiff.  Fettretch  v.  McKay,  47  N.  Y.  (2  Sick.)  426 ;  S.  C,  11  Abb. 
(N.  S.)  453.  Under  the  New  York  Code  of  Civil  Procedure,  "Where 
a  counter-claim  is  established,  which  equals  the  plaintiff's  demand, 
the  judgment  must  be  in  favor  of  the  defendant.  Wliere  it  is  less 
than  the  plaintiff's  demand,  the  plaintiff  must  have  judgment  for  the 
residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the  defend- 
ant must  have  judgment  for  the  excess,  or  so  much  thereof  as 
is   due   from   the   plaintiff.     Where   part   of   the  excess  is  not  due 
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from  the  plaintiff,  the  judgment  does  not  prejudice  the  defend 
aut's  right  to  recover,  from  another  person,  so  much  thereof  as  the 
judgment  does  not  cancel."  Code  Civ.  Proc,  §  503.  And  see  Moore 
V.  Caruthers,  17  B.  Monr.  (Ky.)  669;  Hay  v.  Short,  49  Mo.  139.  The 
foregoing  provisions  presuppose  that  both  demands  are  for  the  recov- 
er}^ of  money,  either  debt  or  damages;  and  where  the  plaintiff's 
cause  of  action,  or  the  counter-claim,  is  for  the  recovery  of  some 
special  reUef,  legal  or  equitable,  the  judgment  rendered  must  be  ac- 
cording to  the  circumstances  of  the  case.  See  id. ;  N.  Y.  Code  Civ. 
Proc,  §  504. 

In  Ohio,  where  the  amount  claimed  by  the  plaintiff  in  his  petition  is 
admitted,  and  the  only  issues  in  the  case  arise  on  the  defendant's  coun- 
ter-claim, the  jury  may,  subject  to  the  direction  of  the  court,  in  assess- 
ing damages  on  the  counter-claim,  deduct  the  amount  admitted  to  be  due 
the  plaintiff.  If  they  make  such  deduction,  their  verdict  ought  to  show 
it,  and  if  the  deduction  is  not  made  by  the  jury,  it  will  be  made  by  the 
court  in  rendering  the  judgment.     Bralnard  v.  Lane,  26  Ohio  St.  632. 

A  defendant  is  as  much  concluded  by  the  amount  of  damages  he  claims 
in  his  counter-claim,  as  a  plaintiff  would  be  by  the  damages  claimed  in 
his  complaint.     Annis  v.  Upton,  ^^  Barb.  370. 

AKTICLE  IV. 

RECOUPMENT. 

Section  1.  Definition.  It  is  well  settled  upon  common-law  princi- 
ples, that  where  the  defendant  has  sustained  damages  by  reason  of  the 
plaintiff's  non -performance  of  his  part  of  the  agreement  sued  on, 
such  defendant  has  the  right  to  abate  the  plaintiff's  verdict  by  the 
amount  of  such  damages ;  and  the  damages  to  which  the  defendant  is 
entitled,  in  abatement  of  the  claim  against  him  in  such  case,  are  what 
he  might  recover  in  a  cross  action  by  him,  against  the  plaintiff,  for 
the  non-performance  of  his  portion  of  the  agreement.  Overton  v.  Phe- 
lan,  2  Head  (Tenn.),  445.  Such  is  the  doctrine  of  "  recoupment  of 
damages,"  which  is  not  novel,  but  is  as  ancient  as  the  common  law. 
The  doctrine  rests  on  the  principle,  that  it  is  always  desirable  to  pre- 
vent a  cross  action,  when  full  and  complete  justice  can  be  done  in  a 
single  suit ;  and  it  is  on  this  ground  that  the  courts  have  been  disposed 
to  extend  to  the  greatest  length,  compatible  with  the  legal  rights  of  the 
parties,  the  principle  of  allowing  evidence  in  defense  or  in  reduction  of 
damages  to  be  introduced,  rather  than  to  compel  the  party  to  resort  to 
his  cross  action.  Harrington  v.  Stratton,  22  Pick.  510  ;  Do7'r  v.  Fisher, 
1  Cush.  271 ;  Houston  v.  Young,  7  Ind.  200 ;    Grand  Lodge  v.  KnoXy 
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20  Mo.  433  ;  Stow  v.  Tarwood,  14  111  424.  The  doctrine  is  but  a  lib- 
eral and  beneficent  improvement  upon  the  old  doctrine  of  failure  of 
consideration.  It  looks  through  the  whole  contract,  treating  it  as  an 
entirety,  and  treating  the  things  done  and  stipulated  to  be  done  on  each 
side,  as  the  consideration  for  the  things  done  or  stipulated  to  be  done 
on  the  other.  Lufhurrow  \.  Henderson,  30  Ga.  482.  Again,  it  is 
said  that  the  right  of  a  defendant  in  a  proper  case,  and  under  a  proper 
state  of  pleadings,  to  reduce  by  way  of  recoupment  the  damages  sought 
to  be  recovered  by  the  plaintiff,  is  so  reasonable  in  itself,  so  necessary 
to  the  simple  and  economical  administration  of  justice,  and  so  entirely 
congenial  to  our  system  of  jurisprudence,  that  it  has  in  general  com- 
mended itself  to  the  courts.  Steamhoat  Wellsville  v.  Geisse,  3  Ohio 
St.  333 ;  Upton  v.  Julian,  7  id.  95.  And  again,  that  the  rule  is  one  of 
obvious  equity,  and  is  susceptible  of  ready  and  convenient  application, 
and  prevents  a  needless  midtiplicity  of  suits.  Fowler  v.  Payne,  49 
Miss.  32.  .; 

In  regard  to  the  distinction  between  recoupment  and  set-off,  it  is  to 
be  observed  that  the  former  is  contra-distinguished  from  the  latter  in 
these  three  essential  particulars :  First.  In  being  confined  to  matters 
arising  out  of  and  connected  with  the  transaction  or  contract  upon 
which  the  suit  is  brought ;  Second.  In  having  no  regard  to  whether 
or  not  such  matter  be  liquidated  or  unliquidated  ;  and  Third.  That  the 
judgment  is  not  the  subject  of  statutory  regulation,  but  is  controlled 
by  the  rules  of  the  common  law.  Myers  v.  Estell,  47  Miss.  4.  See, 
also.  Stow  V.  Yarwood,  14  lU.  424 ;  Mason  v.  Hey  ward,  3  Minn.  182. 
As  to  the  distinction  between  "recoupment"  and  "counter-claim,  see 
Kneedler  v.  Sternbergh,  10  How.  (N.  Y.)  67.  And  see  ante,  p.  530,  Art.- 
3,  §  1. 

§  2.  What  demands  may  Ibe  recouped.     In  the  earlier  period  of 
the  law,  the  doctrine  of  recoupment  was  of  very   limited  apphcation^ 
and  it  was  supposed  that  there  could  only  be  a  recoupment  where  some 
fraud  was  imputed  to  the  plaintiff  in  relation  to  the  contract  on  which 
the  action  was  founded.     See  Myers  v.  Fstell,  47  Miss.  4,  23 ;    Ward 
V.  Fellers,  3  Mich.  281.     But  it  is  now  well  settled  that  the  doctrine 
is  also  applicable  where  the  defendant  imputes  no  fraud,   and  only 
complains  that  there  has  been  a  breach  of  the  contract  on  the  part  of 
the  plaintiff.    Batterman  v.  Fierce,  3  Hill,  171.    The  American  cases 
at  least,  in  many  of  the  States,  go  to  the  full  length  of  declariuo-  that 
all  matters  of  counter-claim  arising  out  of  the  same  transaction  and 
not  technically  the  subject  of  set-off,  can  be  set  off  by  way  of  recoup- 
ment of  damages,   provided  the  plaintiff  has  been  properly  apprised 
of  the  defense.     Ives  v.  Van  Epj>s,  22  Wend.  155  ;  Dodge  v.  Tileston, 
Vol.  YII.  —  69. 
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12  Pick.  329 ;  Hatchett  v.  Gibson,  13  Ala.  587 ;  Grand  Lodge  v.  Knox, 
20  Mo.  433.  So,  it  is  held  in  England,  that  in  all  cases  of  goods  sold 
and  delivered  with  warranty,  and  work,  and  labor,  as  well  as  the  case 
of  goods  agreed  to  be  supplied  according  to  a  contract,  the  rule  is  estab- 
lished, that  it  is  competent  for  the  defendant  simply  to  defend  himself 
by  showing  how  much  less  the  subject-matter  of  the  action  was  worth 
by  reason  of  the  breach  of  contract.  Mondel  v.  Steel,  8  Mees.  & 
W.  858.  And  see  Basten  v.  Butter,  7  East,  479 ;  Street  v.  Blmj,  2 
B.  &  Ad.  456.  In  short,  recoupment  will,  in  general,  be  allowed  when- 
ever an  action  for  damages  arising  out  of  the  subject-matter  of  the  suit 
can  be  sustained.  Courts  will  favor  recoupment  rather  than  drive  a 
party  to  a  separate  action.  Peck  v.  Brewer,  48  111.  54 ;  Houston  v. 
Toung,  7  Ind.  200 ;  Martin  v.  Hill,  42  Ala.  275. 

Thus,  in  actions  of  assumpsit  to  recover  damages  for  the  breach  of  an 
agreement,  it  is  well  settled  that  the  defendant  may  set  up,  by  way  of 
recoupment,  under  a  proper  notice,  that  the  plaintiff  has  violated  the 
same  agreement  and  thus  defeat  a  recovery  for  more  than  the  balance. 
Fowler  v.  Payne,  49  Miss.  32.  See,  also,  Earl  v.  Bull,  15  Cal.  421 ; 
Upton  V.  Julian,  7  Ohio  St.  95 ;  Andrews  v.  Eastman,  41  Yt.  134 ; 
Rogers  v.  Humphrey,  39  Me.  382  ;  Satchwell  v.  Williams,  40  Conn. 
371 ;  Robertson  v.  Davenport,  27  Ala.  574.  In  an  action  for  lumber 
used  in  building  the  defendant's  house,  which  was  delivered  under  an 
agreement  that  it  should  be  furnished  as  fast  as  wanted,  it  being  un- 
derstood that  the  plaintiff  depended  for  lumber  on  certain  saw-mills  in 
the  neighborhood,  it  was  held  that  the  defendant  might  recoup  the 
damages  he  had  sustained  by  the  failure  of  the  plaintiff  to  furnish  the 
lumber  according  to  the  contract.  Eddy  v.  Clement,  38  Yt.  486. 
See  Miller  v.  Mariners^  Church,  7  Me.  51.  In  an  action  for  the 
price  of  goods  sold  which  the  vendor  agreed  to  deliver  free  of  charge, 
it  was  held  that  the  vendee  might  deduct  the  government  duties  paid 
by  him  which  were  required  to  be  paid  before  the  delivery  of  the  goods, 
and  which  were,  therefore,  a  charge  on  the  goods  while  they  were  the 
property  of  the  vendor.  Fitch  v.  Archibald,  29  N.  J.  Law,  160.  One 
hiring  himself  out  to  do  a  particular  sort  of  labor  upon  representing  him- 
self to  be  skillful  therein,  if  he  fail  to  use  such  skill  the  employer  may 
recoup  the  damages  resulting  to  him  from  such  failure,  to  the  full 
amount  claimed  by  the  employee  in  an  action  to  recover  for  his  labor. 
DeWitt  V.  Cullings,  32  Wis.  298.  And  it  is  held  that  a  distinct 
refusal  to  perform  a  contract  will  support  a  claim  of  recoupment  there- 
for, without  waiting  for  the  time  of  performance.  Piatt  v.  Brand, 
26  Mich.  173.  So,  where  a  building  contract  is  not  performed  accord- 
ing to  its  tenns,  the  owner  may  recoup  the  damages  arising  therefrom 
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in  a  suit  for  tlie  price,  although  he  may  hare  done  acts  amounting  to 

an  acceptance  of  the  buihug.  Estep  v.  Fenton,  60  Ilh  467.  See,  also, 
Cassidy  v.  LeFevre,  57  Barb.  313 ;  S.  C.  affirmed,  45  N.  Y.  (6  Hand) 
562.  In  an  action  to  recover  the  price  of  a  bridge  which  the  plaintiff 
liad  built  for  the  defendants,  thej  were  allowed  to  prove  in  defense, 
that  it  was  so  badly  built  as  to  be  worthless.  Taft  v.  Montague^  14 
Mass.  282. 

Where  the  vendor  of  a  warra^ited  article,  whether  it  be  a  specific 
chattel  or  not,  sues  for  the  price  or  value,  it  is  competent  for  the  pur- 
chaser, in  all  cases,  to  prove  the  breacli  of  warranty  in  reduction  of  the 
damages.  Cook  v.  Moseley,  13  "Wend.  277;  Owens  v.  Sturges,  67  111. 
366  ;  Monrlel  v.  Steel,  8  Mees.  &  W.  858.  And  the  sum  to  be  recov- 
ered for  the  price  of  the  article  will  be  reduced  by  so  much  as  the  arti- 
cle was  diminished  in  value  by  the  non-compliance  with  the  warranty. 
Id. ;  Murray  v.  Carlin,  67  111.  286 ;  Williams  v.  Miller,  21  Ark.  469 ; 
Love  V.  Oldham,  22  Ind.  51.  But  when  the  defendant,  in  an  action 
for  the  price  of  an  article,  relies  upon  breach  of  warranty,  the  burden 
of  proof  is  on  him  to  show  that  the  article  does  not  correspond  with 
the  warranty.  Dorr  v.  Fisher^  1  Cush.  271.  If,  however,  the  goods 
are  sold  by  sample,  and  the  vendee  refuses  to  accept  them,  on  the 
ground  that  they  do  not  correspond  with  the  sample,  the  burden  of 
proof  is  on  the  vendor,  in  an  action  by  him  for  the  price,  to  show  that 
the  quality  was  not  inferior  to  the  sample.  Merriman  v.  ChajDmrniy 
32  Conn.  146.     See  Vol.  5,  p.  527,  tit.  Sale. 

It  is  not  necessary  that  the  op]30sing  claims  should  be  of  the  same 
character  in  order  that  they  may  be  adjusted  in  one  action  by  recoup- 
ment. A  claim  origmating  in  contract  may  be  set  up  against  one 
founded  in  tort,  if  the  counter-claims  arise  out  of  the  same  subject- 
matter,  and  are  susceptible  of  adjustment  in  one  action.  And  the 
converse  of  this  proposition  is  true,  that  damages  for  a  tort,  in  relation 
to  the  same  subject-matter  on  which  the  suit  on  the  contract  is  brought, 
may  be  adjusted  in  that  action  by  recoupment.  Henion  v.  Morton^ 
2  Ashm.  (Penn.)  150 ;  Streeter  v.  Streeter,  43  111.  155  ;  Waterman  v. 
Clark,  76  id.  428.  And  see  Allaire  Works  v.  Guion,  10  Barb.  55.  In 
an  action  to  recover  for  services  as  a  housekeeper,  and  for  goods  sold 
and  delivered,  the  defendant  was  permitted  to  prove,  by  way  of  de- 
fense, that  the  plaintiff  was  guilty  of  malfeasance  in  the  execution  of 
her  trust,  and  embezzled  the  goods  of  the  defendant.  Heck  v.  She- 
ner,  4  Serg.  &  R.  (Penn.)  248.  And  in  an  action  by  an  attorney  or 
surgeon  for  services,  the  defendant  may  recoup  for  the  damages  result- 
ing from  the  plaintiff's  want  of  skill.  Hojyjmig  v.  Quin,  12  Wend. 
517;  Gleasoii  v.  Clark,  9  Cow.  57.    And  it  was  held  in  Massachusetts, 
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that,  in  an  action  of  tort  for  false  and  fraudulent  representations  of  the 
defendant,  in  exchanging  horses  with  the  plaintiff,  concerning  the 
horse  which  he  delivered  to  the  plaintiff  in  the  exchange,  the  defend- 
ant may  recoup  damages  for  like  representations  made  to  him  in 
the  transaction,  by  the  plaintiff,  concerning  the  other  horse.  Carey  v. 
GuilloiOj  105  Mass.  18;  S.  C,  7  Am.  Rep.  494.  But  in  an  action  to 
recover  damages  for  a  tort,  the  defendant  cannot  set  up,  as  a  counter- 
claim or  recoupment  of  damages,  an  independent  tort  committed  by 
the  plaintiff  and  not  connected  with  the  transaction  upon  which  the 
plaintiff's  right  of  action  is  founded.  Murden  v.  Priment,  1  Hilt. 
(N.  Y.)  75.  The  general  rule  is,  that  in  order  to  be  a  subject  of  re- 
coupment, the  defendant's  claim  must  arise  out  of  the  cause  of  action 
involved  in  the  plaintiff's  suit.  Huhhard  v.  Rogers^  64  111.  434  ; 
Walker  v.  McCoy,  34  Ala.  659. 

As  it  respects  fraud  in  the  sale  of  personal  property,  it  is  the  gen- 
eral rule,  that  any  false  representation  made,  at  or  before  the  execu- 
tion of  a  contract  of  sale,  as  to  the  value  of  goods  sold,  intended  and 
operating  as  an  inducement  to  the  purchase,  whether  made  innocently 
or  fraudulently,  by  which  the  vendee  sustained  loss,  is  a  ground  for 
the  recoupment  of  damages  in  an  action  on  the  contract,  on  special 
plea.  Hogg  v,  Cardwell,  4  Sneed  (Tenn.),  151.  See,  also.  Burton  v. 
Stewart,  3  "Wend.  236;  Whitney  v.  Allaire,  4  Denio,  554;  S.  C. 
affirmed,  1  IT.  Y.  (1  Comst.)  305 ;  Lexoio  v.  Julian,  14  Hun  (N.  Y.), 
152 ;  Heastings  v.  McGee,  66  Penn.  St.  384. 

The  following  recent  decisions  of  a  miscellaneous  character  will 
serve  to  illustrate  the  application  of  the  doctrine  of  recoupment  to  a 
great  variety  of  cases.  Thus,  it  is  held,  that  damages  upon  a  promis- 
sory note,  and  upon  breach  of  an  agreement  which  is  the  consideration 
thereof,  may  be  recouped  against  each  other.  Hill  v.  Southwick,  9  R. 
I.  299  ;  S.  C,  11  Am.  Rep.  250.  In  a  suit  on  a  note  given  by  the 
purchaser  of  land  for  the  purchase-money,  the  defendant  may  recoup 
the  value  of  a  crop  taken  from  the  land  by  the  vendor  after  the  sale. 
Cordon  v.  Bruner,  49  Mo.  570.  It  is  held  in  Georgia,  that  where  an 
agent  and  overseer  sues  his  employer  on  an  open  account,  it  is  compe- 
tent for  the  defendant  to  prove  and  to  recoup  the  damages  sustained 
by  him  in  consequence  of  the  failure  of  the  plaintiff  to  enforce  the 
provisions  of  the  contract  made  by  him  as  the  agent  of  the  defendant 
with  the  freedmen.  Lee  v.  Clemfients,  48  Ga.  128.  See,  also,  Brun- 
son  V.  Martin,  17  Ark.  270.  In  an  action  by  the  vendor,  to  recover 
the  price  of  goods  sold  and  only  delivered  in  part,  the  purchaser  may 
recoup  any  damages  sustained  by  him  by  reason  of  the  failure  or  re- 
fusal to  deliver  the  residue.     Ha/rralson  v.  Stein,  50  Ala.  347.     See, 
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also,  Finney  v.  Cadioallader^  55  Ga.  75.  In  an  action  upon  a  promis- 
sory note  given  in  payment  for  land  conveyed  with  covenant  against 
incumbrance,  the  defendant  can  recoup  what  he  has  been  compelled  to 
pay  to  free  the  land  from  incumbrance.  Davis  v.  Bean^  114  Mass. 
358.  See,  also,  McDowell  v.  Milrotj,  69  111.  498  ;  Brodie  v.  Watkins^ 
31  Ark.  319.  In  Illinois,  in  a  suit  to  recover  an  installment  of  rent 
due  on  a  lease,  the  defendant  may  recoup  damages  he  may  have  sus- 
tained in  consequence  of  any  breach  of  the  covenants  in  the  lease,  on 
the  part  of  the  plaintiff.  Pepper  v.  Bowley^  73  111.  262.  See,  also, 
Burroughs  v.  Clancey^  53  id.  30.  And  in  an  action  to  recov^er  the 
value  of  the  use  of  a  division  fence,  under  an  alleged  promise  to  pay, 
the  defendant  may  recoup  damages  sustained  from  the  plaintiff's  stock 
breaking  into  his  premises,  through  defects  in  the  division  fence.  Scott 
V.  Kenton^  81  id.  96.  In  an  action  by  a  lessee  of  a  coal  mine  against 
the  lessor,  to  recover  the  value  of  tools  taken  by  the  lessor,  on  resum- 
ing possession  for  non-fulfillment  of  the  terms  of  the  lease,  it  was  held 
that  the  lessor  could  recoup  damages  for  the  lessee's  unskillful  working 
of  the  mine,  in  violation  of  the  covenants  in  the  lease.  Williains  v. 
Schinidt,  54  111.  205. 

In  Arkansas  it  is  held,  that  a  defendant  may  recoup  the  damages 
sustained  l)y  failure  of  consideration,  as  well  where  the  action  is  brought 
on  a  promissory  note  given  for  the  purchase-money,  on  a  contract  of 
bargain  and  sale,  as  Avhere  it  is  brought  upon  the  original  contract. 
Key  V.  Henson^  17  Ark.  254.  And  so  held  in  Kentucky.  Miller  v. 
Gaither,  3  Bush  (Kj-.),  152. 

And  it  is  held  that,  if  the  plaintifi"  sue  on  one  part  of  a  contract, 
consisting  of  mutual  stipulations  made  at  the  same  time,  and  relating 
to  the  same  subject-matter,  the  defendant  may  recoup  damages  arising 
from  the  breach  of  another  part.  And  this,  whether  the  different  parts 
are  contained  in  one  instrument  or  in  several,  and  whether  one  part  is 
in  writing  and  the  other  by  parol.  Branch  v.  Wilson,  12  Fla.  543 ; 
Mell  V.  Moony,  30  Ga.  413.  And  where  the  defendant  claims  to  re- 
coup damages  resulting  from  the  non-fulfillment  of  the  plaintiff's  con- 
tract, it  is  competent  for  him  to  shoAV  what  efforts  lie  made  to  prevent 
damages  to  the  plaintiff.     Methodist  Church  v.   Ladd,  22  Mich.  280. 

But  it  seems  that  a  defendant  cannot,  under  the  general  issue,  in 
order  to  reduce  damages,  show  a  breach  by  the  plaintiff,  of  stipula- 
tions independent  of  those  on  which  the  plaintiff  claims  to  recover, 
even  though  they  are  included  in  the  same  contract  on  which  the  suit 
is  brought.     Reyes  v.   Western  Vt.  Slate  Co.,  34  Yt.  81. 

Damages  for  breach  of  contract  in  not  building  a  house  within  a 
-specified  timo  may  be  given  in  evidence  against  the  plaintiff's  demand 
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for  work,  labor  and  services  m  building.  Abbott  v.  Gatch,  13  Md. 
314 ;  Tayloe  v.  Smidiford,  7  Wheat.  13  ;  Rockwell  v.  Dcmiels^  4: 
"Wis.  432.  And  in  an  action  to  recover  for  services  rendered  as  a  farm 
laborer,  the  defendant  may  recoup  damages  sustained  by  the  failure  of 
the  plaintiff  to  cultivate  the  land  in  good  season,  and  in  a  proper 
manner.  Houston  v.  Young ^  7  Ind.  200.  See,  also,  Cilley  v.  Tenny^ 
31  Vt.  401.  But  in  an  action  upon  a  contract  to  employ  a  farm  ser- 
vant for  a  year,  at  stipulated  wages,  it  appearing  that  the  employee 
had  staid  the  year  out,  it  was  held  that  the  employer  could  not  give  in 
evidence  that  the  employee  was  lazy,  and  trifling,  and  made  a  poor 
crop.     Hohhs  v.  Riddick,  5  Jones'  (No.  Car.)  L.  80. 

Where,  in  an  action  for  work  and  labor,  it  appeared  that  the  work 
■was  commenced  under  a  special  contract,  which  the  plaintiff  failed  to 
perform  at  the  day,  but  that  after  such  failure  the  defendant  consented 
to  let  the  plaintiff  go  on  and  finish  the  work,  which  he  did,  it  was  held 
that  though  this  modification  of  the  contract  operated  to  enable  the 
plaintiff  to  recover  on  a  quanttcm  oneriilt^  it  did  not  amount  to  a 
waiver  of  damages  for  failing  to  perform  at  the  day,  and  that  the  de- 
fendant might,  therefore,  recoup  such  damages.  Barhe?'  v.  Rose,  5 
Hill,  76.  Otherwise,  had  the  modification  taken  place  before  the  time 
of  performance  fixed  by  the  special  contract.  Id. 

The  fact  that  a  party  was  present  giving  directions  during  the  erec- 
tion of  his  house,  built  on  his  own  land,  making  no  objections  and 
finally  accepting  it,  does  not  preclude  him  from  recouping  the  damages 
for  bad  workmanship,  in  an  action  for  the  price,  where  it  does  not  ap- 
pear that  the  defendant  did  or  was  able  to  know  of  the  defects  before 
his  final  acceptance.  Mitchell  v.  Wiscotta,  3  Iowa,  209.  And  see 
i:stej)  V.  Fenton,  {56  111.  467. 

In  an  action  against  a  jeweler  for  damages  for  using  base  metal  in 
making  for  the  plaintiff  articles  for  which  he  supplied  pure  metal,  it 
was  held  that  the  defendant  might  recoup  from  the  value  of  the  pure 
metal  and  the  amount  paid  him  for  his  services,  the  value  of  the  articles 
which  were  kept  by  the  plaintiff.  Harris  v.  Bernard,  4  E.  D.  Smith 
(N.  Y.),  195.  And  see  A>o;7i  v.  Lemj,  1  Hun  (K  Y.),  171 ;  S.  C,  47 
How.  97 ;  3  K  Y.  Sup.  Ct.  (T.  &  C.)  704. 

Where  a  horse  hired  to  perform  a  journey  agreed  on,  becomes  sick 
or  lame,  without  any  fault  on  the  part  of  the  hirer,  so  that  he  is 
unable  to  '  travel,  and  the  hirer  is  thereby  compelled  to  incur 
expenses  in  consequence  thereof,  in  order  to  get  home,  such  ex- 
penses may  be  recouped  against  the  demand  of  the  bailor,  for 
the  hire  of  the  horse.  Harrington  v.  Snyder,  3  Barb.  380.  But  ex- 
penses incurred  by  the  hirer  in  successfully    defending  an  action  of 
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trover  by  the  bailor  for  the  conversion  of  the  thing  hired,  cannot  be 
recouped  against  a  note  given  for  the  hire.  Deens  v.  Dunklin^  33 
Ala.  47. 

A  claim  for  damages,  by  way  of  recoupment,  for  a  neglect  of  duty 
by  a  ship-owner,  under  a  charter-j)arty,  may  be  set  up  by  the  hirer  of 
the  vessel  against  a  libel  brought  by  the  ship-owner  for  demurrage 
under  that  charter-party.  1  Sprague  (Dist.  Ct.),  361.  And  in  a  suit 
by  a  carrier  for  freight,  the  defendant  may  set  up  in  defense  damage 
to  the  goods.  Bearse  v.  Rojyes,  id.  331.  See,  also.  Snow  v.  Carruth, 
id.  324  ;  Bancroft  v.  Peters,  4  Mich.  619  ;  Hinsdell  v.  Weed,  5  Denio, 
172. 

But  in  an  action  for  freight,  the  defendant  cannot  recoup  the  amount 
of  a  premium  of  insurance  paid  by  him,  which  insurance  he  effected 
by  reason  of  a  deviation  of  the  ship  on  her  voyage,  the  goods  having 
been  safely  delivered,  and  no  damage  being  shown  to  have  resulted 
from  delay,     mje  v.  Ayres,  1  E.  D.  Smith  (N.  Y.)  532. 

In  Farnsworth  v.  Garrard,  1  Camp.  38,  it  was  laid  down  as  a 
settled  rule  that,  in  an  action  for  services,  the  plaintiff's  negligence 
may  be  proved  against  him  to  reduce  the  amount  of  his  demand,  and  if 
there  was  no  beneficial  service,  there  should  be  no  pay.  And  see,  in 
support  of  this  rule.  White  v.  Cliapman,  1  Stark.  113 ;  Montriou  v. 
Jeffreys,  2  Carr.  &  P.  113 ;  Dodge  v.  Tileston,  12  Pick.  328 ;  Fheljys 
v.  Paris,  39  Yt.  511 ;  Sterrett  v.  Houston,  14  Tex.  153 ;  Runyan 
V.  Nichols,  11  Johns.  547.  But  see  Shaio  v.  Arden,  9  Bing.  287, 
holding  that  where  work  done  by  an  attorney  for  his  client  is  partly 
useless,  or  where  there  has  been  in  respect  to  it  negligence,  the  client's 
remedy  is  only  by  a  cross  action.  On  the  other  hand,  in  an  action  to 
recover  wages  earned  by  the  plaintiff  as  master  of  the  defendant's 
sloop,  the  defendant  offered  to  prove,  by  way  of  recoupment  of  dam- 
ages, loss  sustained  by  him  through  the  carelessness  of  the  plaintiff, 
and  it  was  held  that  he  might  do  so,  the  court  observing,  that  the  law 
implied  an  obligation  on  the  side  of  the  plaintiff,  as  parcel  of  the  con- 
tract in  question,  to  exercise  ordinary  care  in  the  defendant's  service, 
and  damages  for  not  fulfilling  that  obligation  are  properly  admissible 
in  abatement.     Still  v.  Hall,  20  Wend.  51. 

If  the  owner  of  property  delivers  it  to  his  creditor,  as  security  for  a 
debt,  but  reserves  the  exclusive  right  to  determine  when  and  how  it 
shall  be  sold,  and  the  creditor  sells  it  without  the  knowledge  and  con- 
sent of  the  owner,  in  an  action  by  the  owner  against  the  creditor  for 
money  had  and  received,  the  creditor  may  recoup  the  amount  of  the 
debt  for  which  the  property  was  pledged.     Belden  v.  PerJcins,  78  111. 
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449.  And  the  same  rule  would  apply  if  the  suit  was  against  the  pur- 
chaser of  the  property.  Id. 

Where,  to  an  action  on  a  contract,  the  defendant  seeks  to  recoup  the 
damages  resulting  from  the  plaintiff's  failure  to  comply  with  his  obli- 
gation thereunder,  and  tlie  evidence  is  conflicting  as  to  whether  such 
damages  resulted  from  the  default  of  the  plaintiff  or  of  the  defendant, 
or  of  both,  the  jury  may  take  into  consideration  the  conduct  of  both 
parties,  and  make  their  verdict  accordingly.  Hill  v.  Sibley,  56  Ga. 
531. 

§  3.  What  cannot.  In  an  action  for  the  price  of  land  sold,  the  pur- 
chaser may  set  up  in  defense  the  fact  that  the  vendor  defrauded  him 
by  false  representations  as  to  the  quantity,  quality,  condition,  bounda- 
ries or  other  matter  injuriously  affecting  the  subject-matter  of  the  con- 
tract {McIIcmhj  V.  Wadsworth,  8  Mich.  349  ;  Goodwin  v.  Robinson,  30 
Ark.  535  ;  Alercrombie  v.  Owings,  2  Eich.  (So.  Car.)  127 ;  Myers  v. 
Estell,  47  Miss.  4) ;  the  partial  failure  of  consideration,  in  such  case, 
being  a  proper  subject  of  recoupment.  But  it  is  believed  to  be  the 
better  opinion,  that  this  defense  cannot,  in  general,  be  made  where  the 
partial  failure  relates  to  the  title  to  real  estate  merely  (Id. ;  Wheat  v. 
Dotson,  12  Ark.  699  ;  Hammatt  v.  Einerson,  27  Me.  308) ;  the  party's 
remedy  is  in  equity.  Id. ;  Key  v.  Ilenson,  17  Ark.  254.  It  has,  how- 
ever, been  held  in  Minnesota,  tliat  if  a  mortgage  be  given  for  the  pur- 
chase-money of  land,  and  an  action  be  brought  to  foreclose  it,  damages 
for  the  breach  of  the  covenant  of  seizin  may  be  set  up.  Lov^ry  v. 
Hurd,  7  Minn.  356. 

In  an  action  for  rent  upon  a  lease  giving  the  landlord  the  privilege 
to  enter  on  the  premises  during  the  term,  to  make  repairs,  the  tenant 
cannot  recoup  the  damages  sustained  by  him  through  the  negligent 
and  tortious  behavior  of  the  landlord  and  his  servants  in  making  such 
repairs.  The  injury  in  such  case  does  not  arise  from  the  breach  of 
any  covenant  or  stipulation  of  the  landlord,  nor  does  it  grow  out  of 
the  terms  or  consideration  of  the  contract  entered  into  between  the  par- 
ties. It  is  as  distinct  and  independent  a  wrong  as  any  committed  upon 
the  tenant  by  a  stranger.  Cram  v.  Dresser,  2  Sandf.  (N.  Y.)  120. 
See,  also.  Walker  v.  Shoemaker,  4  Hun  (N.  Y.),  579 ;  EUiott  v.  Aiken, 
45  ]^.  H.  30.  So,  it  is  held  in  Massachusetts,  that  damages  to  a  lessee 
by  the  lessor's  trespasses  on  the  premises  cannot  be  set  up  by  way  of 
recoupment  for  the  rent  reserved.  Bartlett  v.  Farrington,  120  Mass. 
284.  The  two  causes  of  action  are  independent  and  do  not  arise  out 
of  the  same  contract  or  cause  of  action,  within  the  principle  which  al- 
lows a  recoupment.  Id.  And  in  an  action  for  rent,  it  was  held  that 
tb-e  ten?-"*;  <»Oujd  not  recoup  damages  from  trespasses  by  the  landlord's 
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cattle,  although  the  latter  had  promised  to  pay  for  such  injuries,  if  the 
former  would  not  hurt  the  cattle.  Halme  v.  Brown,  3  Heisk.  (Tenn.) 
679. 

In  an  action  of  forcible  entry  and  detainer,  brought  by  a  cropper 
against  his  lessor,  the  lessor  cannot  set  up  a  breach  of  the  contract  of 
letting  by  way  of  recoupment.     Johnson  v.  Hoffman,  53  Mo.  504. 

In  an  action  on  account  for  building  a  fence,  it  was  held  that  the 
defendant  could  not  set  up  in  recoupment  damages  suffered  by  reason 
of  cattle  breaking  through  the  fence  ;  such  damages  being  deemed  too 
remote.  Turner  v.  Gibhs,  50  Mo.  556.  And  in  an  action  on  an  agree- 
ment for  the  sale  and  conveyance  of  land,  the  vendee  cannot  defalk 
from  the  purchase-money  on  account  of  a  public  road  thereon.  Peck 
V.  Jones,  TO  Penn.  St.  83. 

In  an  action  of  assumpsit  to  recover  the  amount  of  a  due  bill,  the 
defendant  cannot  recoup  or  set  off  damages  resulting  from  the  wrong- 
ful act  of  the  plaintiff  in  seizing  and  detaining  the  defendant's  cattle, 
and  causing  the  defendant  to  search  for  them.  Hart  v.  Francis,  2 
Col.  T.  719. 

A  vendee  in  a  lumbering  contract,  who  has  failed  to  make  advances 
according  to  his  contract,  cannot,  when  sued  by  his  vendor  on  the 
qiianttiin  valebat,  for  logs  delivered  and  appropriated,  recoup  damages 
for  the  non-delivery  of  logs,  which,  by  such  default,  the  vendor  was 
disabled  from  delivering.     Chapman  v.  Dease,  34  Mich.  375. 

In  an  action  by  an  employee  against  his  employer  for  wages  due,  the 
latter  cannot  recoup  unliquidated  damages  arising  from  an  act  of  the 
employee  outside  of  the  line  of  his  duty,  as  for  instance,  damages  to  a 
railway  company  from  the  act  of  a  driver  of  a  switch  engine  in  taking  it 
without  signal  light  on  a  foggy  morning  upon  relief  duty  in  compliance 
with  the  orders  of  a  yardmaster,  given  contrary  to  the  company's  regula- 
tions known  to  the  driver.  Nashville,  etc.,  B.  R.  Co.  v.  Chumley,  6 
Heisk.  (Tenn.)  325. 

When  a  party  has  probable  cause  for  instituting  a  suit  in  which  he 
fails,  the  taxable  costs  are  the  measure  of  the  defendant's  damages  for 
the  institution  and  prosecution  thereof.  If  suit  be  brought  without 
such  cause,  a  suit  for  malicious  prosecution  is  the  remedy,  and  such 
claim  is  not  the  proper  subject  of  recoupment  or  set-off  in  a  suit  subse- 
quently brought  upon  a  contract,  in  violation  of  which  the  former  suit 
was  brought.     Sampson  v.  Warner,  48  Yt.  247. 

§  4.  Who  may  recoup.     See  ante,  Art.  3,  §  4,  p.  540.     It  has  been 

held  that  a  matter  of  recoupment  can  only  be  used  as  a  defense  where 

it  exists  in  favor  of  the  defendant  against  the  plaintiff  in  the  action. 

Cummings  v.  Morris,  25  IST.  Y.  (11  Smith)  625;  Duncan  y.  Stanton, 

YoL.  YIT.  —  70. 


554  SET-OFF. 

30  Barb.  533.  But  in  an  action  by  the  assignee  against  the  maker  of 
a  promissory  note  given  in  payment  of  the  last  instaUment  of  the  pur- 
chase-money of  land  conveyed*  by  warranty  deed,  it  was  held  that  the 
defendant  might  recoup  a  sum  which  lie  had  been  compelled  to  pay  to 
remove  an  incumbrance  covered  by  the  warranty.  Stillwell  v.  Chap- 
;peU,  30  Ind.  72.     See  Brown  v.  Crowley,  39  Ga.  376. 

And  in  an  action  on  a  promissory  note,  given  by  principal  and  surety 
on  a  contract  of  the  principal,  it  is  competent  to  recoup  the  damages  of 
the  principal  growing  out  of  the  contract,  to  the  same  extent  as  if  the 
note  had  been  given  by  the  principal,  and  he  alone  were  sued. 
McHardy  v.  Wadsworth,  8  Mich.  350 ;  Waterman  v.  Cla/rTc,  76  111. 
428. 

When  an  action  is  brought  by  one  partner  against  another  for  money 
loaned  upon  a  contract  distinct  from  the  contract  of  partnership,  the 
defendant  cannot  recoup  damages  growing  out  of  the  partnership  trans- 
actions.    Taylor  v.  Hardin,  38  Ga.  577. 

And  where  the  plaintiff  repaired  for  the  defendants  certain  machines 
originally  made  by  a  firm  of  which  the  plaintiff  had  been  a  member,  it 
was  held  that  the  defendants  could  not  have  deducted,  from  the  cost  of 
the  repairs,  any  thing  on  account  of  defects  in  the  original  construc- 
tion of  the  articles.  Fessenden  v.  Forest  Paper  Company,  63  Me. 
175. 

§  5.  Against  whom.  See  ante,  p.  541,  §  4 ;  also,  Art.  3,  §  5.  In 
New  York,  in  an  action  by  a  surety  against  his  co-surety  for  contribu- 
tion, it  is  held  that  the  latter  cannot  defend  by  setting  up,  by  way  of 
counter-claim,  recoupment  or  set-off,  a  cause  of  action  existing  in  favor 
of  the  principal  against  the  plaintiff.  C Bleiiis  v.  Karing,  57  N.  Y. 
(12  Sick.)  649. 

§  6.  Election  as  to  setting  up.  See  ante,  p.  542,  Art.  3,  §  6.  We 
have  seen  from  the  preceding  sections  that  as  a  general  doctrine,  where 
fraud  has  accrued  in  obtaining,  or  in  the  performance  of  contracts,  or 
where  there  has  been  a  failure  of  consideration,  total  or  partial,  or  a 
breach  of  warranty,  fraudulent  or  otherwise,  all  or  any  of  these  objec- 
tions maj'-  be  relied  upon  in  defense  by  a  party  when  sued  upon  such 
contracts;  and  that  he  shall  not  be  driven  to  assert  them,  either  for  pro- 
tection or  as  a  ground  for  compensation  in  a  cross  action.  See,  also, 
Withers  v.  Greene,  9  How.  (U.  S.)  213.  But  a  party  has  his  election,  and 
is  not  bound  to  insist  upon  a  claim  to  damages  for  breach  of  a  warranty, 
when  sued  for  the  price  of  an  article  warranted ;  and  his  omission  to  do 
so  is  no  bar  to  an  action  afterward  brought  by  him.  Cooh  v.  Moseley, 
13  Wend.  277  ;  Batterman  v.  Pierce,  3  Hill,  171.  Even  the  pendency 
of  another  action,  in  favor  of  the  defendant  against  the  plaintiff,  for  the 
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recovery  of  damages  for  breach  of  contract,  will  not  prevent  a  recoup- 
ment of  the  same  damages  by  way  of  defense  to  a  subsequent  action, 
brought  by  the  plaintiff  against  such  defendant  upon  the  same  contract. 
Na/ylor  v.  SchencTc,  3  E.  D.  Smith  (N.  Y.),  135.  But  the  defendant  may 
be  put  to  his  election  either  to  proceed  in  the  suit  he  has  instituted,  or 
to  confine  himself  to  his  recoupment.  If  he  elect  the  former,  then  he 
may  be  prohibited  from  setting  up  the  same  matter  ;  if  the  latter,  then 
the  proceedings  in  the  former  action  may  be  stayed.  Fabhricotti  v. 
Launitz,  3  Sandf.  (K.  Y.)743. 

And  it  was  held  in  a  comparatively  recent  case  in  North  Carolina  that 
where  an  action  can  be  maintained  upon  the  special  contract,  the  defend- 
ant is  not  at  liberty  to  reduce  the  damages  by  showing  that  the  property 
was  unsound,  and  relying  upon  a  warranty  or  a  deceit,  or  by  showing 
that  the  articles  were  of  an  inferior  quality,  or  that  the  work  done  was 
defective,  or  tliat  the  services  contracted  for  were  only  partially  ren- 
dered. Hohhs  V.  Riddick,  5  Jones'  (No.  Car.)  Law,  80.  See,  also, 
Gifford  V.  Carvilly  29  Cal.  589.  On  the  other  hand,  it  is  well  settled 
in  Connecticut  that  a  vendee  of  personal  property  warranted  need  not 
sue  upon  the  warranty,  but  may  reduce  the  vendor's  damages  in  a  suit 
brought  for  the  price,  by  showing  how  much  less  the  property  was 
worth  by  reason  of  the  defect  warranted  against.  Hitchcoch  v.  Hunt^ 
28  Conn.  343. 

§  7.  How  interposed.  As  recoupment  signifies  nothing  more  than 
a  reduction  of  damages,  the  right  can  in  general  only  be  exercised  under 
a  special  notice,  and  not  under  a  plea  which  purports  to  be  a  bar  to  the 
action.  Birdsall  v.  Perego,  5  Blatchf.  (C.  C.)  251 ;  Steamhoat  Wells- 
ville  V.  Geisse,  3  Ohio  St.  333 ;  Upton  v.  Julian,  7  id.  95 ;  Nichols  v. 
Dusenhury,  2  N.  Y.  (2  Comst.)  283.  Thus,  in  an  action  for  wharfage, 
it  was  held  that  if  the  defendants  were  entitled  to  a  deduction  by  way 
of  recoupment,  in  consequence  of  the  basin  being  so  mucli  out  of  repair 
as  seriously  to  diminish  the  beneficial  use  of  it,  notice  to  that  effect 
should  have  been  given  with  the  plea.  And  it  was  observed  that  "  the 
notice  was  an  essential  part  of  the  rule,  and  could  not  be  dispensed  with 
without  leading  to  surprise  and  injustice."  Nelson,  C.  J.,  in  Mayor 
of  Albany  v.  Troiohridge,  5  Hill,  71 ;  S.  C.  affirmed,  7  id.  429.  And 
see  Hills  v.  Bannister,  8  Cow.  31 ;  Gleason  v.  Glarh,  9  id.  57.  A  total 
and  entire  failure  of  consideration,  on  the  ground  of  fraud  or  otherwise, 
may,  however,  be  given  in  evidence  under  the  general  issue  witliout 
notice.  But  a  partial  failure  cannot  be  given  in  evidence  without  special 
notice,  since  it  does  not  go  to  the  foundation  of  the  action,  and  show 
that  the  plaintiff  is  not  entitled  to  recover  any  thing,  but  is  merely  in 
mitigation  of  damages.     People  v.  Niagara  Common  Pleas,  12  Wend 
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246.  So,  the  rule  as  to  notice  as  laid  down  by  the  court  in  the  English 
case  of  JBasten  v.  Butter,  7  East,  479,  was  that  "  where  a  specific  sum 
has  been  agreed  to  be  paid,  notice  ought  to  be  given ;  otherwise,  the 
plaintiff  would  have  ground  to  complain  of  surprise,  if  evidence  were 
allowed  to  show  that  the  work  and  materials  were  not  worth  as  much  as 
was  contracted  to  be  paid.  But  that  on  a  quantum  meruit,  the  plaintiff 
must  come  prepared  to  show  that  the  work  done  was  worth  so  much, 
and,  therefore,  there  could  be  no  injustice  to  him  in  suffering  this  de- 
fense to  be  entered  into  without  notice. " 

It  was  held  in  Illinois,  in  an  action  for  goods  sold  and  delivered,  that 
the  defendant,  under  the  general  issue,  might  prove  the  facts  out  of 
which  a  warranty  arose,  the  breach,  and  his  damages  by  way  of  recoup- 
ment.    Babcock  v.  Trice,  18  111.  420. 

Under  the  New  York  Code,  where,  in  an  action  upon  a  promissory 
note,  the  answer  alleges  facts  sufficient  to  constitute  a  defense  of  want 
of  consideration,  or  a  recoupment  of  damages,  it  is  not  necessary  for  the 
defendant  to  state  which  he  will  rely  upon;  and  if  he  so  states,  he  will 
not  be  precluded  from  insisting  upon  any  defense  which  the  facts  alleged 
will  justify.  It  is  the  facts  alleged  which  constitute  the  defense,  and 
whether  or  not  it  is  called  by  the  right  name  is  immaterial.  Sjyringer 
V.  Dwyer,  50  Is^.  Y.  (5  Sick.)  19. 

§  8.  Judgment  on.  A  plea  of  recoupment  cannot  authorize  a  judg- 
ment for  damages  in  the  defendant's  favor.  Fowler  v.  Payne,  52  Miss. 
210.  Whatever  may  be  the  amount  of  the  defendant's  damages,  he  can 
only  set  them  up  by  way  of  abatement,  either  in  whole  or  in  part,  of  the 
plaintiff's  demand.  He  cannot,  as  in  the  case  of  set-off,  go  beyond  that, 
and  have  a  balance  certified  in  his  favor.  Batter  man  v.  Pierce,  3  Hill, 
171.  See,  also,  Stow  v.  Yarwood,  14  111.  424 ;  Britton  v.  Turner,  6 
K.  H.  481.  And  in  the  case  last  cited  it  was  said  that  if  the  defendant 
elects  to  have  the  damages  considered  in  the  action  against  him,  he 
must  be  understood  as  conceding  that  they  are  not  to  be  extended 
beyond  the  amount  of  what  he  has  recovered,  and  he  cannot  afterward 
sustain  an  action  for  further  damages.  And  see  Fdhhricotti  v.  Lawnitz, 
3  Sandf.  (X.  Y.)  743.  But  see  Ward  v.  Fellers.  3  Mich.  281 ;  Mon- 
del  V.  Steel,  8  Mees.  &  W.  858. 

In  an  Illinois  case  it  was  held  that  if  the  damages  sustained  by  the 
defendant  by  reason  of  a  non-compliance  with  the  contract  on  the  part 
of  the  plaintiff  exceed  the  amount  which  the  plaintiff  would  otherwise 
be  entitled  to  recover,  the  defendant  may  recover  such  excess  in  the 
same  action.     Springdale  Cemetery  Association  v.  Smith,  32  111.  252. 

And  under  a  statute  in  Tennessee,  in  a  suit  upon  a  contract,  if  the 
defjnc::i":it   has   sustained   damages    by  reason  of  the  plaintiff's  non- 
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performance  of  his  part  of  the  agreement  sued  on,  such  defendant  has 
the  right  to  abate  the  plaintiff's  recovery  by  the  amount  of  such  dam- 
ages, and  have  damages  over  against  him  for  any  amount  or  balance 
for  which  he  may  be  found  liable.  Overton  v.  Phelan,  2  Head  (Tenn.), 
445. 

It  was  held  in  Alabama,  that  a  defendant,  by  electing  to  recoup  the 
damages,  when  sued  for  a  breach  of  contract,  thereby  precludes 
himself  from  afterward  suing  for  damages,  for  the  same  injury,  but  may 
still  maintain  an  action  for  a  trespass,  which  could  not  have  been  re- 
couped in  the  former  action.     McLane  v.  Miller ^  12  Ala.  643. 
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CHAPTER  LXI. 

STAMPS. 
AETICLE  I. 

GENERAL    RULES. 

Section  1.  In  general.  The  questions  to  be  considered  in  this  chap, 
ter  are  of  but  Kttle  practical  importance  at  the  present  time,  as  no 
stamp  is  necessary  to  the  validity  of  any  written  instrument,  unless 
it  is  made  so  by  some  express  statute,  and  nearly  all  of  the  statutory 
provisions  on  that  subject  existing  in  this  country  since  1862  have  re- 
cently been  repealed.  Those  questions  may,  however,  be  yet  raised 
by  way  of  defense  to  an  action  on  some  instrument  executed,  but  not 
stamped,  while  they  were  in  force,  or  by  way  of  objection  to  the  admis- 
sion of  such  an  instrument  in  evidence.  A  brief  discussion  of  them  will 
not,  therefore,  be  out  of  place  in  a  work  of  this  kind. 

§  2.  When  required.  The  internal  revenue  law,  enacted  by  con- 
gress in  1862,  and  taking  eflect  October  1  of  that  year,  required  a  large 
proportion  of  the  written  instruments,  commonly  used  in  the  transaction 
of  business,  to  have  affixed  to  them  proper  revenue  stamps  of  certain 
specified  values ;  and  to  compel  compliance  with  its  provisions,  not  only 
made  the  parties  neglecting  to  affix  such  stamps  liable  to  heavy  penal- 
ties, but  declared  that  the  omission  should  render  the  instruments  them- 
selves utterly  void. 

Among  the  instruments  required  to  be  so  stamped  were  simple  con- 
tracts of  all  kinds,  bills  of  exchange,  checks,  promissory  notes,  bonds, 
deeds,  leases  and  mortgages. 

In  respect  to  bills,  drafts,  orders  for  money  or  promissory  notes,  a 
specific  penalty  was  prescribed,  not  for  simply  omitting  to  affix  the 
proper  stamj),  but  for  any  such  omission  with  intent  to  evade  the  provis- 
ions of  that  act.  An  amendment  of  the  same  year  declared  all  such  in- 
struments inadmissible  in  evidence  in  any  court,  unless  duly  stamped. 

The  act  of  1865  combines  these  two  provisions  in  one  section, 
though  in  separate  clauses,  the  qualification  as  to  intent  being  still  con- 
nected with  the  first. 

The  law  now  existing  requires  every  bank  check,  draft  or  order  for 
the  payment  of  money,   drawn  upon  any  bank,   banker  or  trust  com- 
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pany,  at  sight  or  on  demand,  to  be  stamped  with  a  two  cent  stamp,  and 
declares  them  to  be  inadmissible  in  evidence  until  stamped .  It  also 
makes  it  nnlawful  to  record  any  unstamped  instrument,  which  at  the 
time  of  issue  was  required  by  law  to  be  stamped,  and  makes  the  record 
of  any  such  instrument  utterly  void  and  inadmissible  in  evidence. 

These  are  all  the  provisions  of  that  law  which  need  to  be  noticed  in 
this  connection.  The  instruments  specified  therein  are  too  familiar  to 
need  defining  here. 

It  has  been  held  that  the  act  does  not  apply  to  a  mere  written 
acknowledgment  of  a  debt,  not  amounting  to  a  promise  or  agreement 
to  pay  it.  Alter  v.  MoDougal,  26  La.  Ann.  245.  And  in  determin- 
ing whether  an  instrument  comes  within  the  provisions  of  the  act,  it 
is  held  that  regard  is  to  be  had  to  its  form  and  face,  and  not  to  its  oper- 
ation ;  and  that,  though  it  may  be  a  device  to  avoid  the  stamp  duty, 
and  may  operate  as  a  fraud  upon  the  revenue,  yet  if  carried  out  by 
legal  forms,  a  stamp  is  unnecessary  to  its  validity.  United  States  v, 
Isham,  17  Walk  496. 

§  3.  Eflfect  of  omission.  By  a  literal  interpretation  of  the  statutes 
of  1862,  the  effect  of  the  omission  of  a  stamp  from  an  instrument  on 
which  one  was  required  would  be  to  render  it  utterly  void  and  useless 
in  any  court  for  any  purpose.  The  Territorial  courts  enforce  this  provis- 
ion with  greater  strictness  than  those  of  the  several  States.  Patterson  v. 
Gile,  1  Col.  T.  200.  The  latter  courts  were  some  of  them  at  first  dis- 
posed to  accept  and  enforce  the  provisions  of  the  law  to  the  full  extent 
of  their  terms ;  but  a  more  deliberate  and  careful  consideration  of  the 
subject  soon  led  many  of  them  to  limit  the  application  of  the  prohibit- 
ory clauses  to  instruments  offered  in  evidence  in  the  Federal  courts  and 
to  proceedings  had  and  acts  done  in  public  offices  and  courts  established 
under  the  constitution  and  laws  of  the  United  States.  Carpenter  v. 
SnelUng,  97  Mass.  452.  The  power  of  congress  to  legislate  concern- 
ing rules  of  evidence  to  be  administered  by  the  State  courts,  or  to  affix 
conditions  or  limitations  upon  which  they  are  to  be  applied  and  enforced, 
has  been  strenuously  denied.  Duffy  v.  Hohson,  40  Cal.  240  ;  6  Am. 
Kep.  617 ;  Sjporrer  v.  Eijler,  1  Heisk,  (Tenn.)  633.  It  may,  indeed, 
require  instruments  to  be  stamped,  and  punish  violations  or  evasions 
of  that  requirement  by  fine  or  penalty,  but  the  States  alone  can  say 
what  shall  be  evidence  in  their  own  courts.  Craig  v.  DimocTc,  47  111. 
308  ;  Boston  v.  Nichols,  id.  353  ;  Hanford  v.  Ohrecht,  49  id.  146 ; 
Clemens  v.    Conrad,  19  Mich.  170. 

The  State  courts  have  also  denied  the  power  of  congress  to  prescribe 
rules  for  the  States  relative  to  the  transfer  of  property ;  and  convey- 
ances of  real  estate  have  been  held  valid,  though  unstamped.    Moore  v. 
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Moore,  47  N.  T.  (2  Sick.)  467;  Bumj>ass  v.  Taggart,  26  Ark.  398; 
7  Am.  Kep.  623  ;  Wallace  v.  Cravens,  34  Ind.  534 ;  Damis  v.  Rich- 
ardson, 45  Miss.  499 ;  7  Am.  Eep.  732  ;  Dailey  v,  CoTcer,  33  Tex.  815  ; 
7  Am.  Eep.  279. 

But  without  absolutely  denying  tlie  power  assumed  by  that  bf)dy, 
the  State  courts  have  questioned  whether  an  unstamped  instrument 
should  be  excluded  from  evidence,  M-ithout  proof  that  the  stamp  was 
omitted  with  intent  to  evade  the  statute ;  and  the  current  of  decisions 
is  now  very  uniform  and  uninterrupted  to  the  effect  that  the  mere 
omission  of  a  stamp  by  accident  or  mistake  does  not  affect  the  validity 
of  a  note  or  other  instrument  upon  which  one  should  have  been  affixed. 
But,  in  order  to  invalidate  it  there  must  have  been  a  fraudulent  intent, 
and  that  intent  must  be  affirmatively  proved  by  the  party  contesting 
or  objecting  to  the  instrument.  Hitchcock  v.  Sawyer,  39  Vt.  412 ; 
Govern  v,  Littlefield,  13  Allen  (Mass.),  127 ;  Green  v.  Bolvmy,  101 
Mass.  243 ;  3  Am.  Kep.  339  ;  Emery  v.  Hobson,  63  Me.  33  ;  Brovm  v. 
Thompson,  59  id.  372  ;  Janvrin  v.  Fogg,  49  N.  H.  340  ;  Whigham 
V.  Fickett,  43  Ala.  140  ;  Ferryman  v.  City  of  Greenville,  51  id.  507 ; 
Oxford  Iron  Co.  v.  Spradley,  id.  171 ;  Corry  Nat.  Bank  v.  Bouse, 
3  Pittsb.  (Penn.)  18  ;  Baher  v.  Baker,  6  Lans.  (N.  T.)  509  ;  Frink 
V.  Thomi)son,  4  id.  489  ;  Timp  v.  Dockham,  29  Wis.  440 ;  State  v. 
Mill,  30  id.  416.;  Grant  v.  Conn.  Mut.  L.  Ins.  Co.,  29  id.  125  ;  Rhein- 
strorn  v.  Cone,'iio  id.  163;  7  Am.  Rep.  48;  Ricord  v.  Jones,  33 
Iowa,  26 ;  Morris  v.  McMorris,  44  Miss.  441 ;  7  Am.  Rep.  695. 
The  qualification  of  the  first  clause  of  the  prohibitory  section,  as  en- 
acted in  1865,  is  thus  construed  to  apply  equally  to  the  second  clause. 

The  provision  we  have  been  considering  is  highly  penal  and  must, 
therefore,  be  strictly  construed.  It  cannot  reach  beyond  the  instru- 
ment by  which  a  contract  is  evidenced  so  as  to  affect  the  contract  itself, 
but  if  that  contract  is  capable  of  proof  by  other  evidence  consistently 
with  the  rules  of  law,  it  is  still  valid  and  may  be  enforced.  If,  there- 
fore, a  promissory  note  be  held  void  under  the  law  for  want  oi  a  stamp, 
the  holder  may  still  sue  and  recover  upon  the  original  consideration  on 
which  it  was  founded,  relying  upon  other  evidence  to  sustain  his  action. 
Wilson  V.  Kennedy,  1  Esp.  245  ;  Manley  v.  Feel,  5  id.  121 ;  Tyte  v. 
Jones,  1  East,  59  n.  /  3  Pars,  on  Cont.  313,  314. 

§  4.  Subsequent  stamping.  The  original  law  above  referred  to 
contained  a  provision  for  the  subsecpient  stamping  of  instruments  from 
which  the  requisite  stamp  had  been  omitted  under  certain  restrictions, 
and  upon  payment  of  a  certain  penalty.  By  an  amendatory  act,  instru- 
ments made  prior  to  June  1,  1863,  Avere  allowed  to  be  subsequently 
stamped  without  payment  of  any  penalty.     The  law,  as  now  existing^ 
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permits  tlie  collector  of  revenue  of  tlie  proper  district  to  affix  the  proper 
stamp  to  an  instrument  from  whicli  it  has  been  omitted,  or  a  copy  thereof, 
on  request  of  any  party  having  an  interest  therein,  upon  payment  of 
the  price  of  such  stamp,  and  of  a  penalty  of  at  least  double  the  amount 
of  tax  unpaid  (but  in  no  case  less  than  five  dollars),  and  of  interest  at 
six  per  cent  on  such  tax  from  the  day  when  the  stamp  ought  to  have 
been  affixed,  in  case  it  exceeds  fifty  dollars,  the  collector  being  required 
to  make  a  note  of  the  facts  on  the  margin.  U.  S.  R.  S.,  1874,  §  3422. 
Such  stamping  renders  the  instrument  valid  and  entitles  it  to  be  re- 
corded, and  to  be  used  in  evidence  the  same  as  if  originally  stamped. 
"But  no  right  acquired  in  go(5d  faith  before  the  stamping  of  such 

instrument  or  copy  thereof,  and  the  recording  thereof shall  in 

any  manner  be  affected  by  such  stamping."  Only  a  few  decisions  are 
to  be  found  in  the  reports  touching  the  effect  of  these  provisions  of 
the  statute.  It  has  been  held  that  the  "  copy  "  authorized  to  be  stamped 
is  a  substantial  copy,  such  as  will  identify  the  subject  of  the  tax,  and 
that  the  heir  of  a  grantor  by  an  unstamped  deed  is  not  Avithin  the  pro- 
vision saving  rights  acquired  in  good  faith,  etc.  Miller  v.  'W entworth^ 
82  Penn.  St.  280. 

Upon  objection  made  to  the  admission  in  evidence  of  unstamped 
notes,  the  courts  have,  in  several  instances,  permitted  them  to  be 
stamped  in  their  presence  when  offered  at  the  trial,  and  then  admitted 
them.  Foster  v.  Holley,  49  Ala.  593 ;  Montis  v.  McMorris,  44  Miss. 
441 ;  7  Am.  Rep.  695  ;  Waterhury  v.  McMillan,  46  id.  635.  It  has 
also  been  held  that,  if  a  note  appears  to  be  properly  stamped  when 
offered  in  evidence,  the  maker  cannot  question  it  on  the  ground  that  it 
was  not  stamped  when  executed.     Myers  v.  McGraw,  5  W.  Va.  30. 

§  5.  Who  may  set  up  defense.  A  party  may  estop  himself  from 
objecting  to  the  absence  or  sufficiency  of  a  stamp,  in  various  ways,  as 
by  pleading  the  general  issue  to  an  action  by  an  administrator, 
whose  letters  were  not  duly  stamped,  by  paying  money  into  court, 
generally,  or  by  paying  money  on  account  of  two  bills,  one  of  which 
is  not  stamped,  leaving  the  holder  at  liberty  to  appropriate  it  if  he 
pleases  to  that  one.     3  Pars,  on  Cont.  340. 

It  is  at  least  questionable  whether  a  party  to  an  instrument,  who 
was  bound  to  affix  a  stamp  to  it  before  executing  it,  can  object  to  the 
omission  as  rendering  it  invalid,  if  it  has  a  stamp  on  it  when  produced 
in  evidence.  Chaffe  v.  Ludeling,  27  La.  Ann.  607;  Myers  v.  Mc- 
Graw,  5  W.  Ya.  30. 

This  estoppel  should  doubtless  be  applied  where  an  action  on  such 
an  instrument  is  brought  by  an  innocent  holder,  who  received  it  with 
a  proper  stamp  affixed  to  it. 
Vol.  YIL— 71 


562  STAMPS. 

But  where  a  bill  or  note  was  never  stamped  as  required  by  law, 
either  the  maker,  indorser  or  any  other  party  who  has  made  himself 
liable  thereon,  can  avail  himself  of  the  want  of  a  stamp.  An  acceptor 
of  an  unstamped  bill  is  not  prevented  from  objecting  to  the  want  of  a 
stamp  when  sued  on  it,  by  the  fact  that  he  knew  of  the  defect  at  the 
time  he  accepted  it.  Steadman  v.  Duhamel,  1  C.  B.  888 ;  Bennison 
v.  Jewison^  12  Jur.  485. 

A  party  to  an  executory  written  contract,  who  would  be  liable 
thereon  if  it  was  properly  stamped,  may  defend  against  it  on  the 
ground  of  its  invalidity  for  want  of  a  stamp,  though,  as  we  have  seen, 
that  defense  is  not  available  in  an  action  on  the  original  consideration- 
A  mortgagor  may  set  up  that  defense  against  an  unstamped  mortgage, 
or  a  lessee  against  an  unstamped  lease. 

Whether  the  false  making  of  an  instrument  which  is  void  on  its  face 
for  want  of  a  stamp  would  constitute  the  crime  of  forgery,  has  been 
questioned  by  the  courts.  The  English  decisions  hold  that  the  revenue 
law  does  not  purport  to  alter  the  crime  of  forgery,  and  that  the  affixing 
of  a  stamp  to  the  false  instrument  is  not  necessary  to  the  offense.  Rex 
V.  Hawkeswood^  1  Leach  (C.  C),  25Y ;  2  East,  955 ;  Rex  v.  Reculist^ 
2  Leach  (C.  C),  Y03 ;  2  East,  956.  But  the  supreme  court  of  Wiscon- 
sin has  held  that  an  indictment  for  the  forgery  of  an  indorsement  on  a 
draft  set  out  in  full  therein  which  did  not  allege  or  show  that  the  draft 
w^as  stamped,  was  bad  and  would  not  sustain  a  conviction.  John  v. 
State,  23  Wis.  504.  Though  this  was  modified  by  a  subsequent  de- 
cision, the  position  seems  still  to  be  maintained  that  the  want  of  a 
stamp  to  the  instrument  charged  to  be  forged,  if  one  was  necessary, 
would  be  a  defense  to  the  indictment. 

§  6.  How  set  up.  The  defense  that  the  instrument  sued  on  is  void 
for  want  of  a  stamp  may  be  set  up  by  a  special  plea,  even  by  the  party 
whose  duty  it  was  to  affix  the  stamp.  Maynard  v.  Johnson,  2  Nev.  16. 
And  the  defense  that  it  was  not  stamped  when  executed  must  be  set  up 
by  a  special  plea  of  denial  of  the  execution  of  the  instrument,  otherwise 
evidence  of  that  fact  will  not  be  admissible.  Glidden  v.  Highee,  31 
Iowa,  379.  The  fraudulent  omission  to  stamp  a  note  should,  it  seems, 
be  set  up  by  plea,  since  it  cannot  be  taken  advantage  of  by  demurrer. 
Campbell  v.  Wilcox,  10  Wall.  421.  But  the  want  of  a  stamp  need  not 
be  specially  pleaded  to  a  bill,  as  it  may  be  shown  under  a  plea  of  non- 
acceptance.  Dawson  v.  Macdonald,  2  M.  &  W.  26  ;  Field  v.  Woods,  8 
C.  &P.  52;  T  A.  &E.  114. 

The  usual  practice  seems  to  be  to  object  to  the  admission  of  the  un- 
stamped instrument  in  evidence.  This  objection  is  available  only  when 
the  instrument,  if  stamped,  would  be  evidence  to  establish  some  point 
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litigated  between  the  parties.  If  the  purpose  for  which  it  is  offered  is 
merely  collateral,  and  does  not  assume  that  the  instrument  is  valid  or 
operative  in  favor  of  the  party  producing  it,  the  want  of  a  stamp  is  not 
sufficient  to  exclude  it.     3  Starkie  on  Ev.  1058  ;  3  Pars,  on  Cont.  344. 

This  rule  prevails  as  well  in  criminal  as  in  civil  cases,  and  if  the 
validity  of  the  instrument  is  of  the  essence  of  the  offense  for  which  an 
indictment  is  found,  it  is  held  that  the  want  of  a  stamp  will  prevent  its 
use  as  evidence ;  but  if  it  be  not  so  essential,  it  will  be  admissible. 

The  objection,  it  is  held,  must  be  taken  at  the  earliest  practicable 
moment.  It  must  ordinarily  be  taken  before  the  instrument  is  read  at 
the  trial,  but  if  the  objection  does  not  appear  upon  its  face,  and  can 
only  be  shown  by  extrinsic  evidence,  it  may  be  read,  subject  to  the 
objection,  and  the  proof  of  its  objectionable  character  produced  after- 
ward. 

In  case  the  question  of  the  validity  of  such  an  instrument  is  raised  by 
objection  to  its  admission  in  evidence,  the  presumption  of  innocence,  or 
compliance  with  law,  will  be  invoked  in  its  favor,  until  the  contrary 
affirmatively  appears,  and  the  burden  of  proof  will  be  upon  the  party 
objecting.  Oivsley  v.  Greenwood,  18  Minn.  429  ;  Prather  v.  Zidauf, 
38Ind.  155;  Cabbott  v.  Radford,  17  Minn.  320;  Grand  y.  Cox,  24 
La.  Ann.  462;  Rheinstrom  v.  Oone,  26  Wis.  163;  7  Am.  Eep.  48  ; 
2  Parsons'  Notes,  etc.,  279,  280. 

The  burden  of  proof  that  the  instrument  produced  in  evidence  is  lia- 
ble to  a  stamp  is  also  upon  the  party  objecting,  unless  it  is  jprima  facie 
liable,  in  which  case  it  is  on  the  other  party.  Waddington  v.  Francis^ 
5  Esp.  182 ;  Dudley  v.  Robins,  3  C.  &  P.  26  ;  Chanter  v.  DicTcinson, 
5  M.  &  G.  253.  But  the  objection  to  the  validity  of  the  stamp  by 
reason  of  alterations  made  in  the  instrument  after  it  was  affixed,  throws 
the  burden  of  proof  on  the  party  relying  upon  it  to  account  for  such 
alterations.  Knight  v.  Clements,  8  A.  &  E.  215 ;  Bartlett  v.  Smith, 
11  M.  &  W.  483. 

Where  a  suit  is  brought  by  an  administrator,  the  objection  that  his 
letters  are  void  for  want  of  a  stamp  must  be  raised  by  plea.  Thynne  v.. 
Protheroe,  2  M.  &  S.  553. 
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CHAPTER  LXII. 

STATUTE  AUTHORITY. 
ARTICLE  I. 

GENERAL    RULES    AJSTD    PRINCIPLES. 

Section  1.  Definition  and  nature.  It  is  within  the  scope  of  legis- 
lative power  to  authorize  and  legalize  many  acts  by  individuals  or  by 
corporate  bodies,  which,  without  such  authority,  would  be  infringements 
upon  the  rights  of  others,  and  furnish  grounds  of  action ;  and  the  subject 
of  this  chapter  is  the  authority  so  conferred,  and  its  availability  as  a 
defense  or  justification  of  acts  done  by  virtue  of  it.  The  majority,  if 
not  all  of  the  cases,  in  which  such  authority  has  usually  been  granted, 
have  been  noted  in  the  preceding  chapters  of  this  work ;  and  it  will  be 
necessary  here  only  to  state  and  illustrate  the  general  principles  which 
govern  them  all.  This  power  of  the  legislature  may  be  exercised  by  the 
enactment  of  either  general  or  special  laws.  Among  the  former  may 
be  named  those  laws  which  authorize  the  taking  of  private  property  for 
highways,  railroads,  mill  ponds,  streets,  parks  and  other  public  uses,  the 
distraining  of  goods  for  rent,  the  impounding  of  cattle  found  doing 
damage,  the  arrest  and  imprisonment  of  fraudulent  and  absconding 
debtors,  criminals  and  tort-feasors,  and  the  levying  upon  and  selling 
property  for  debts  or  taxes.  Among  the  latter  may  be  mentioned  special 
charters  of  municipal  and  private  corporations,  and  special  acts  granting 
franchises,  such  as  those  for  the  erection  or  maintenance  of  toll  bridges, 
ferries  and  the  like. 

Such  laws  are  sustained  upon  the  general  principle  that  the  rights  of 
individuals  must  give  way  to  the  necessities  of  the  public  welfare ;  and 
to  all  of  them  is  applied  the  rale  that,  in  order  to  justify  the  exercise  of 
the  powers  conferred,  the  conditions  and  limitations  prescribed  by  the 
laws  themselves  must  be  strictly  met  and  observed. 

§  2.  When  a  defense.  The  general  rule  is  that  no  action  will  lie  for 
an  act  done  by  virtue  of  a  statute  authority,  provided  the  statute  is 
strictly  pursued,  and  no  negligence  or  want  of  due  care  and  skill  on  the 
part  of  the  claimant  of  such  authority  is  shown.  Vaughan  v.  Taff 
Vale  Ry.  Co.,  5  H.  &  N.  679  ;  Chapman  v.  Atlantic  dt  St.  L.  R.  R. 
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€o.^  37  Me.  92;  Burroughs  v.  Housatonic  H.  R.  Co.,  15  Conn.  131; 
Herring  v,  Wilmmgto?i  <&  Raleigh  R.  R.,  10  Ired.  402 ;  Sunhury  (& 
Erie  R.  R.  Co.  v.  Hummell,  27  Penn.  St.  99;  Morris,  etc.,  R.  R.  Co. 
V.  NewarJc,  10  IS".  J.  Eq.  352.  A  work  which  is  authorized  by  the  leg- 
islature cannot  be  adjudged  a  nuisance,  if  executed  in  the  manner  and 
at  the  place  authorized  ;  provided  its  injurious  effects  arise  as  the  neces- 
sary or  probable  result  of  the  act  done  in  pursuance  of  the  statute,  and 
the  party  doing  it  was  guilty  of  no  negligence.  Stoughton  v.  State,  5 
Wis.  291 ;  Harris  v.  Thompson,  9  Barb.  350;  Easton  v.  iT.  Y.,  etc., 
R.  R.  Co.,  24  N.  J.  Eq.  49 ;  Stoudinger  v.  NewarTc,  28  id.  187,  446 ; 
People  V.  N.  Y.  Gas-light  Co.,  6  Lans.  (N.  Y.)  467;  Richardson  v. 
Vt.  C  R.  R.  Co.,  25  Yt.  465.  See  Yol.  4,  p.  784 ;  Yol.  6,  pp.  49, 
58;  Yol.  1,  p.  145. 

But  these  positions  are  true  only  when  the  statute  conferring  the 
authority  is  constitutional  and  valid,  and  clearly  and  unmistakably  con- 
•  f  ers  the  authority  claimed  ;  and  even  then,  a  strict  compliance  with  all 
the  conditions  precedent  to  its  exercise,  and  all  the  provisions  for  the 
benefit  or  protection  of  persons  to  be  affected  thereby,  must  be  shown. 
In  the  absence  of  legislation  by  congress  bearing  on  the  case,  a  statute 
of  a  State  which  authorizes  the  erection  of  a  dam  across  a  navigable 
river  which  is  wholly  within  her  limits  is  not  unconstitutional. 
Pound  V.  Turck,  95  TJ.  S.  (5  Otto)  459. 

A  landlord  is  exercising  authority  conferred  by  law  in  distraining 
goods  for  rent ;  and  if  his  rent  was  due,  and  the  goods  taken  were  subject 
to  that  right,  and  if  his  proceedings  be  in  strict  conformity  to  the  statute 
under  which  he  acts,  he  will  be  protected  by  it.  On  this  point  it  is 
sufficient  to  refer  to  Yol.  4  of  this  work,  pp.  267  to  269. 

The  right  of  impounding  animals  doing  damage  upon  lands,  though 
derived  from  the  common  law,  is  generally  jjrovided  for  and  regula- 
ted by  statutes  in  this  country.  If  the  animals  are  taken  under  the 
circumstances  specified  in  the  statute,  and  the  land-owner  proceeds  in 
strict  accordance  with  its  provisions,  it  will  justify  his  acts.  Storey 
V.  Robinson,  6  Term  R.  138  ;  Lindon  v.  Hooper,  1  Cowp.  414 ;  Field 
X.  Adams,  12  Ad.  &  E.  649  ;  Cowles  v.  Balzer,  47  Barb.  562 ;  Leavitt 
V.  Thompson,  52  N.  Y.  (7  Sick.)  62 ;  Heath  v.  Richer,  2  Greenl.  408 ; 
Ladue  v.  Branch,  42  Yt.  574 ;  Mills  v.  StarTc,  4  ^N".  H.  512  ;  Hamlin 
V.  MacTc,  33  Mich.  103 ;    Warri7ig  v.  Cripps,  23  Wis.  460. 

It  is  the  authority  of  law  which  justifies  and  protects  a  ministe- 
rial officer  in  arresting  and  imprisoning  a  debtor,  tort-feasor  or  criminal, 
though  this  effect  is  too  often  loosely  and  inaccurately  attributed  to  his 
process.  The  law  prescribes  the  conditions  on  which  process  may  issue, 
and  its  mode  of  execution,  and  gives  efficacy  to  its  commands.     So, 
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also,  in  respect  to  the  levy  upon  or  seizure  of  property  under  an  attach- 
ment, execution  or  other  writ.  If  the  process  is  apparently  good,  and 
the  officer,  acting  in  good  faith,  keeps  strictly  within  the  line  of  his  legal 
duty,  and  does  nothing  which  is  not  authorized  by  law  to  be  done  under 
such  process,  he  is  protected.      Undervjood  y .  Robinson^  106  Mass.  296. 

In  the  seizure  of  property,  he  must,  of  course,  confine  himself  to  that 
which  belongs  to  the  defendant  in  his  writ,  and  is  not  by  law  exempt 
from  seizure,  and  act  in  strict  conformity  to  law  in  taking  and  caring 
for  it.  Laver  v.  MoGlachlin,  28  Wis.  364;  Battis  v.  Hamlin^  22  id. 
669  ;  Young  v.  Wise,  7  id.  128 ;  Bogert  v.  Phelps,  14  id.  88  ;  Savacool 
V.  Boughton^  5  "Wend.  lYO ;  Sheldon  v.  Van  BushirJc,  2  W.  Y.  (2 
Comst.)  473. 

Laws  for  the  collection  of  taxes  confer  upon  the  collector  authority 
to  nse  certain  forcible  measures  to  that  end.  His  warrant  expresses  that 
authority,  and  if  that  is  valid  on  its  face,  he  is  protected  in  using 
those  measures.     McLean  v.  Coolc,  23  Wis.  364. 

The  right,  inherent  in  every  sovereignty,  to  aj)propriate  the  private 
property  of  its  citizens  or  subjects  to  public  use,  only  awaits  the  action 
of  the  proper  legislative  power  to  declare,  or  provide  for  a  determi- 
nation of  the  necessity  of  the  taking,  and  to  direct  the  occasions, 
modes,  conditions  and  agencies  for  its  exercise.  Cooley  on  Const. 
Lim.  528.  The  legislature  sometimes  exercises  this  power  directly,  but 
more  frequently  it  is  delegated  to,  and  exercised  by  municipal  or 
private  corporations,  or  even  individuals.  This  is  the  power  of  emi- 
nent domain,  under  which  private  lands  are  taken  for  streets,  parks, 
highways  and  railroads,  and  streams  are  obstructed  by  dams  for  the 
benefit  of  mills  or  water-works.  Compensation  to  the  owner  of  the 
land  taken  or  injured  is  a  primary  requisite  to  the  valid  exercise  of  this 
power.  Shepardson  v.  Ifil.  (&  Bel.  JR.  B.  Co.,  6  Wis.  605  ;  Walther  v. 
Warner,  25  Mo.  277 ;  Gilmer  v.  Lime  Point,  18  Cal.  229  ;  Curran  v. 
Shattuck,  24  id.  427 ;  Memphis  <&  C.  R.  B.  Co.  v.  Paijne,  37  Miss. 
700 ;  Llenry  v.  Dubuque  <&  Pad.  B.  B.  Co.,  10  Iowa,  540  ;  Ash  v. 
Gummings,  50  N.  H.  591  ;  Carr  v.  Georgia  B.  B.  Co.,  1  Kelly,  532  ;  S. 
W.  Railroad  Co.  v.  Telegraph  Co.,  46  Ga,  43  ;  12  Am.  Rep.  585. 

All  the  provisions  of  such  acts  for  the  benefit  of  the  person  whose 
property  is  taken,  such  as  those  for  notice  of  the  proceedings,  for  the 
proper  determination  of  the  necessity  of  taking  it,  for  the  effort  to  agree 
as  to  compensation,  and  upon  failure  of  such  attempt,  for  the  selection 
of  a  proper  jury  or  board  of  commissioners  to  determine  such  compen- 
sation, and  the  like,  are  conditions  precedent  to  the  exercise  of  the 
right ;  and  the  party  claiming  the  authority  is  bound  to  show  a  strict 
compliance  therewith.     If  he  does  so  the  law  ailords  him  a  defense  to 
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all  actions  for  injuries  caused  by  tlie  exercise  thereof.  Gillinwater  v. 
Miss.,  etc.,  R.  B.  Co.,  13  111.  1 ;  Stanford  v.  Worn,  27  Cal.  171 ;  Mch- 
ols  V.  Bridgeport,  23  Conn.  189;  People  v.  Brighton,  20  Mich.  57; 
Shaffner  v.  St.  Louis,  31  Mo.  264. 

Unless  the  statute  contains  special  provisions  to  that  effect  a  munici- 
pal corporation  is  not  liable  for  consequential  damages  to  private  prop- 
erty or  persons,  caused  by  grading,  leveling  and  repairing  of  streets, 
and  the  like,  where  the  act  complained  of  was  done  by  it  or  its  officers 
under  and  pursuant  to  authority  conferred  by  a  valid  act  of  the  legisla- 
ture, and  there  has  been  no  want  of  reasonable  care  or  reasonable  skill. 
Badcliffy.  Mayor,  etc.,  of  Broohlyn,^  N.  Y.  (4  Comst.)  195  ;  Bounds 
V.  Murnford,  2  R.  I.  154 ;  Sprague  v.  Worcester,  13  G-ray,  193  ;  Ben- 
nett v.  New  Orleans,  14  La  Ann.  120 ;  Snyder  v.  Bockport,  6  Ind.  237 ; 
Alexander  v.  Mihoaukee,  16  Wis.  247;  Whitehouse  v.  Fellowes,  10  C. 
B.  (N.  S.)  779  ;  Dill,  on  Mun.  Corp.,  §  781,  etc.  This  rule  of  non-habil- 
ity  should  be  limited  to  acts  done  for  the  pubHc  benefit.  Tinsman  v, 
Belvidere  B.  B.  Co.,  2  Dutch.  (N.  J.)  148 ;  Quinn  v.  City  of  Pater- 
son,  3  id.  35. 

§  3.  When  not  a  defense.  A  statute  which  is  in  violation  of  the 
State  or  Federal  Constitution,  being  void,  can  neither  confer  authority 
to  act,  nor  afford  protection  to  one  who  has  acted  under  it.  Strong  v. 
Daniel,  5  Ind.  348  ;  Sumner  \.  Beeler,  50  id.  341 ;  19  Am.  Rep.  718. 
Astrom  v.  Hammond,  3  McLean,  107  ;  Barling  v.  West,  29  Wis. 
307 ;  9  Am.  Rep.  576.  And  see  Bailroad  Co.  v.  Husen,  95  U.  S. 
(5  Otto)  465. 

The  power  of  eminent  domain  extends  only  to  the  appropriation  of 
property  for  what  can  be  deemed  a  public  use;  and  a  law  which 
attempts  to  authorize  a  taking  of  property  for  a  private  use  can  afford 
no  defense  for  acts  done  in  carrying  out  its  provisions.  Cooley's  Const. 
Lim.  529,  etc.  ;  Beehnan  v.  Saratoga,  etc.,  B.  B.  Co.,  3  Paige,  73  ; 
Sadler  v.  Langham,  34  Ala.  311 ;  Pratt  v.  Brown,  3  Wis.  603 ;  Os- 
lorn  V.  Hart,  24  id.  89 ;  1  Am.  Rep.  161 ;  iY.  Y.  &  Harlem  B.  B. 
Co.  V.  Kip,  46  N.  Y.  546  ;  7  Am.  Rep.  385 ;  Tyler  v.  Beacher,  44  Vt. 
648  ;  8  Am.  Rep.  398  ;  Banldiead  v.  Brown,  25  Iowa,  540 ;  Diclcey 
V.  Tennison,  27  Mo.  373  ;  Wild  v.  Deig,  43  Ind.  455  ;  13  Am.  Rep. 
399.  Even  under  a  valid  law  the  party  whose  property  is  appropri- 
ated is  entitled  to  demand  a  strict  compliance  with  all  its  provisions 
for  his  benefit. 

And,  substantially,  the  same  rule  prevails  in  respect  to  all  statutory 
powers.  If  they  are  exceeded,  or  not  strictly  pursued,  or  the  acting 
party  is  guilty  of  negligence  in  the  exercise  thereof,  the  statute 
will  furnish  no  defense.     Brownlow  v.  Metropolitan  Board  ofWorks^ 
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13  C.  B.  (N.  S.)  768 ;  16  id.  546  ;  Fero  v.  Bufalo  c&  State  Line  R.  R. 
Co.,  22  N.  Y.  (8  Smith)  209  ;  Huyett  v.  Philadelphia  c&  Reading  R. 
R.  Co.,  23  Penn.  St.  373.  Upon  the  ground  of  negligence  in  its  per- 
formance, even  an  authorized  act  may  be  adjudged  a  nuisance.  Cotn- 
7nonwealth  v.  Clarke,  1  A.  K.  Marsh.  323  ;  Louisville  v.  Rolling  Mill 
Co.,  3  Bush  (Ky.),  416  ;  Wilson  v.  City  of  New  Bedford,  108  Mass. 
261 ;  11  Am.  Eep.  352 ;  Cincinnati  v.  Penny,  21  Ohio  St.  499 ;  8  Am. 
Rep.  73. 

A  ministerial  officer  cannot  justify  an  arrest,  under  a  law  authorizing 
it,  if  his  process  is  void  for  non-compliance  therewith.  Yinton  v. 
Weaver,  41  Me.  430.  Nor,  under  a  valid  process,  authorizing  the  seiz- 
ure of  property,  can  he  justify  the  taking  of  that  which  the  law  says 
shall  be  exempt  {Foss  v.  Stewart,  14  Me.  312  ;  Kiffv.  Old  Colony,  etc.y 
R.  Co.,  117  Mass.  591 ;  19  Am.  Rep.  429)  ;  or  the  property  of  a  stranger 
to  his  writ.  Woodbury  v.  Long,  8  Pick.  543 ;  Owings  v.  Frier,  2  A. 
K.  Marsh.  268 ;  Jamison  v.  Hendricks,  2  Blackf.  94 ;  Lyon  v.  Goree, 
15  Ala.  360 ;  S?nyth  v.  To/nkersley,  20  id.  212  ;  Y^ates  v.  Worinell,  60 
Me.  495. 

In  these  and  all  like  cases,  the  protection  of  the  statute  fails,  if  the 
defendant  has  not  become  possessed  of  its  authority  by  compliance 
with  the  conditions  precedent,  or  has  gone  beyond  or  outside  of  that 
authority  in  the  acts  complained  of. 

§  4.  How  construed.  It  is  a  general  rule,  that  all  statutes  which  are 
in  derogation  of  the  common-law  rights  of  the  citizen  must  be  strictly 
construed,  so  that  no  one  whose  rights  are  to  be  affected  thereby  may 
suffer  wrong.  Cooley's  Const.  Lim.  61.  A  power  conferred  by  statute 
can  be  constructively  enlarged  only  in  conformity  with  the  principles 
governing  the  legal  construction  of  statutes,  and  because  a  necessary,  or 
at  least  a  reasonable  implication,  requires  such  enlargement.  The 
question  in  such  a  case  is,  whether,  without  the  importation  of  some 
matter  into  it,  the  statute  will  be  wholly  or  in  part  inoperative.  State 
V.  Charleston,  1  So.  Car.  30. 

Grants  of  corporate  powers  or  privileges  are  always  strictly  construed, 
and  nothing  will  be  held  to  pass  by  implication.  Providence  BoAik  v. 
Billings,  4  Pet.  514 ;  Fleckner  v.  Bank  of  TJ.  S.,  8  Wheat.  338 ; 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420 ;  Perri/ne  v. 
Chesapeake  <&  Delaware  Canal  Co.,  9  How.  (U.  S.)  172.  No  privilege 
is  to  be  deemed  conferred  by  the  charter  of  a  private  corporation  unless 
it  is  expressed  in  plain  and  unequivocal  words.  Pennsylvania  R.  R. 
Co.  V.  Canal  Commissioners,  21  Penn.  St.  9  ;  Wright  v.  Briggs,  2  Hill, 
77 ;  Mayor,  etc.,  of  Maccm  v.  Macon  cfc  W.  R.  R.  Co.,  7  Ga.  221 ;  Rich- 
mond, etc.,  R.  R.  Co.  V.  Louisa.  R.  R.  Co.,  13  How.  71 ;  Bradley  v* 
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Wew  York  &  New  Ilaven  R.  R.  Co.,  21  Conn.  294 ;  Packer  v.  Sun- 
hury  &  Erie  R.  R.  Co.,  19  Penn.  St.  211 ;  Wales  v.  Stetson,  2  Mass. 
143  ;  CJienango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  T.  87 ; 
State  V.  Krehs,  64  No.  Car.  604. 

This  rule  applies  with  equal  force  to  powers  granted  to  municipal 
corporations.  Reed  v.  Toledo,  18  Ohio,  161 ;  Roc/iester  v.  Collins,  12 
Bai'b.  559  ;  Savannah  v.  Hartridge,  8  Ga.  23. 

§  5.  Private  or  special  statutes.  Private  grants  to  individuals  of 
powers  or  privileges  designed  to  be  exercised  with  special  reference  to 
their  own  advantage,  although  they  may  involve  in  their  exercise  some 
incidental  benefits  to  the  community  generally,  are  to  be  expounded 
liberally  in  favor  of  the  public,  and  strictly  as  against  the  grantees. 
Bradley  v.  New  York  c&  New  Ilaveti  R.  R.  Co.,  21  Conn.  294 ;  Ma/rtin 
V.  Waddell,  16  Pet.  367 ;  CooUdge  v.  Williams,  4  Mass.  140 ;  People 
V.  Lamhier,  5Denio,  9;  Griffing  v.  Gibh,  1  McAll.  212.  A  power  to 
be  exercised  by  individuals  will  not  arise  by  implication,  but  must  be 
specially  conferred  by  the  legislature.  Markham  v.  Howell,  33  Ga. 
508. 

A  special  or  limited  judicial  power  is  also  to  be  construed  strictly, 
and  persons  exercising  such  a  power  must  confine  themselves  within 
the  prescribed  limits,  and  will  render  themselves  liable  if  they  do  acts 
beyond  the  scope  of  their  authority.  Blood  v.  Sayre,  17  Yt.  609. 
Statutory  powers  conferred  upon  a  board  of  officers  must  be  strictly 
pursued,  else  their  decision  or  action  is  a  nullity.  Green  v.  Beeson,  31 
Ind.  7.  And  the  record  of  proceedings  in  execution  of  a  special  statu- 
tory power  must  show  affirmatively  every  fact  necessary  to  sustain  them. 
Leak  v,  Richmond  Co.,  64  No.  Car.  1 32. 

§  6.  Who  may  set  up.  Not  only  the  person  or  corporation  upon 
whom  the  statute  confers  the  authority,  but,  except  where  the  statute 
requires  it  to  be  exercised  by  some  particular  individual  or  officer,  any 
person  acting  in  aid  of,  or  under  the  direction  of  such  person  or  coi'pora- 
tion,  may  set  up  the  statute  as  a  defense  to  an  action  for  an  injury  caused 
by  his  acts  done  in  pursuance  thereof.  Thus,  the  deputies  of  a  sheriff, 
and  any  person  whom  he  may  have  called  to  his  aid  in  the  execution  of 
lawful  process,  may  justify  under  the  authority  conferred  by  law  upon 
the  sheriff.  McMahan  v.  Green,  34  Yt.  69  ;  3£ain  v.  McCarty,  15  HI. 
441.  And  the  officers  of  a  municipal  corporation  may  set  up  the  au- 
thority of  the  charter  in  justification  of  acts  done  by  them  in  a  proper 
manner  under  its  provisions.  American  Print  Works  v.  Lawrence,  3 
Zabr.  (N.  J.)  9. 

§  7.  How  set  up.     A  defense  that  the  act  for  which  the  suit  was 
brought  was  done  under  the  authority  conferred  by  some  statute,  is  one 
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in  justification  or  excuse  of  such  act,  and  the  general  rule  is,  that  sucli 
matter  must  be  pleaded,  and  cannot  be  taken  advantage  of  under  a  plea 
of  the  general  issue,  or  a  general  denial.  1  Chitty's  PI.  159,  408 ;  Ely^ 
Y.  Mle,  3  N.  Y.  (3  Comst.)  506  ;  Seijmour  v.  Billmys,  12  Wend.  285  ; 
Levi  V.  Broohs,  121  Mass,  501. 

If  the  statute  conferring  the  authority  in  itself  directs  in  what  man- 
ner a  party  shall  be  entitled  to  take  advantage,  as  by  pleading  it  in  bar 
or  otherwise,  he  must  avail  himself  of  it  at  the  proper  time,  and  in 
the  form  and  manner  prescribed.  Potter's  Dwarris,  150 ;  Taylor  v. 
Mair,  3  Term  R.  452. 

It  is  a  general  rule  that  a  private  statute  under  which  a  party  claims 
any  right  must  be  pleaded,  but  that  a  public  act  need  not  be.  The 
com-ts  take  judicial  notice  of  public  acts,  and  therefore  it  is  sufficient 
for  a  defendant  justifying  under  such  an  act  to  set  up  the  facts  which 
bring  him  within  its  protection.  But  a  private  act  must  be  brought  to 
the  notice  of  the  court  by  pleading  it,  otherwise  the  defense  arising 
under  it  cannot  be  given  in  evidence.  Potter's  Dwarris,  53-55. 
Whether  such  an  act  mnst  be  set  out  in  full,  or  in  what  manner  it 
shall  be  referred  to  in  the  pleading,  is  usually  regulated  by  some  general 
statute. 
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CHAPTEE  LXIII. 

SUSPENSION  OF  EIGHT  OF  ACTION. 
AETICLE  I. 

GENERAL     RULES. 

Section  1.  Definition  and  nature.  Ordinarily  the  existence  of  a 
right  of  action,  and  the  power  to  sue  thereon  immediately  are  concur- 
rent, but  there  are  exceptions  to  this,  as  to  all  general  rules.  The  party 
having  such  right  may  debar  himself  from  the  present  enforcement 
thereof  by  his  acts  or  agreements,  amounting  to  an  extension  of  the  time 
of  payment  or  of  performance  by  the  other  party,  or  he  may  be  restrained 
and  prevented  from  suing  by  the  operation  of  statutory  or  public  law. 
In  such  cases  the  right  itself  is  not  taken  away,  but  for  the  time  being 
the  party  cannot  avail  himself  of  it.  He  must  wait  until  the  time  for 
which  the  extension  was  granted  has  passed,  or  the  obstacle  interposed 
by  the  law  is  removed,  and  may  then  assert  his  original  right  of 
action. 

§  2.  What  operates  as  a  suspension.  An  agreement  between  a 
creditor  and  his  debtor,  or  between  two  parties  to  a  contract,  whereby 
such  creditor  agrees  to  extend  the  time  for  the  payment  of  the  debt,  or 
the  one  party  agrees  to  give  the  other  time  until  the  doing  of  a  certain 
thing,  the  happening  of  a  certain  event,  or  the  coming  of  a  future  day 
certain  in  which  to  perform  his  obligation,  will  suspend  the  right  to  sue 
on  the  original  cause  of  action  until  the  agreed  day  arrives  or  contin- 
gency happens,  provided  such  agreement  is  founded  on  a  good  consider- 
ation, and  is  otherwise  valid.  2  Pars,  on  Cont.  685  ;  Blunt  v.  Walker, 
11  Wis.  334;  Ford  Y.Mitchell,  15  id.  304.  Thus,  an  agreement  by 
the  holder  of  a  note  to  extend  the  time  of  payment  of  the  balance,  in 
consideration  of  the  payment  of  part  of  the  amount  before  due,  is  valid 
and  suspends  the  right  of  action  on  such  note.  Newsam  v.  Finch,  25 
Barb.  175.  And  the  mere  payment  of  interest  on  a  note  in  advance, 
whether  at  the  stipulated  rate  or  at  a  higher  rate,  raises  an  implied 
promise  to  extend  the  time  of  payment  during  the  period  for  M^hich 
interest  is  so  paid,  if  it  is  accepted  by  the  holder.  Jarvis  v.  Hyatt,  43 
Ind.  163  ;  Woodburn  v.  Carter,  50  id.  376. 
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A  promise  to  be  performed  at  some  future  day,  if  valid,  will  sup- 
port an  agreement  for  forbearance  until  that  day,  and  if  it  be  further 
agreed  that  the  performance  of  such  promise  shall  satisfy  the  debt  or 
contract,  and  it  is  performed  on  the  agreed  day,  the  right  of  action  is 
barred,  but  if  it  be  not  performed,  the  right  to  sue  on  the  original 
cause  immediately  revives,  unless,  by  the  terms  or  the  legal  effect  of 
the  agreement,  the  new  promise  was  itself  to  be  a  satisfaction  and  ex- 
tinction of  the  old  obligation.     2  Pars,  on  Cont,  683,  685. 

That  the  acceptance  by  the  creditor  of  a  negotiable  note,  whether 
made  by  the  debtor  or  by  a  third  person,  which  is  payable  at  a  future 
day,  will,  in  the  absence  of  any  agreement  or  circumstances  modifying 
its  effect,  suspend  the  creditor's  right  of  action  on  the  original  debt 
until  such  note  is  due,  has  already  been  stated  in  chapter  10,  Vol. 
6,  p.  556.  This  position  is  sustained  by  numerous  authorities,  among 
which  are  the  following :  Smith  v.  Applegate,  1  Daly,  91  ;  Place  v. 
McIUain,  38  N.  Y.  (11  Tiff.)  96;  Central  City  Bank  v.  Dana,  32 
Barb.  296 ;  Darlon  v.  Christie,  39  id.  610 ;  Muldon  v.  Whitloek,  1 
Cow.  290 ;  Chickasaw  Co.  v.  Pitcher,  36  Iowa,  594 ;  Skip  v.  Huey,  1 
Atk.  91,  n.'y  Price  v.  Price,  16  M.  &  "W.  231 ;  Rees  v.  Berrington,  2 
Yes.  Jr.  540.  And  to  sustain  an  action  on  the  original  debt  after  such 
note  has  become  due,  the  creditor  must  produce  such  note  to  be  can- 
celed at  the  trial.  Eastman  v.  Porter,  14  Wis,  39  ;  Plant^s  Mannf. 
Co.  V.  Falvey,  20  id.  200 ;  Moses  v.  Trice,  21  Gratt.  556  ;  8  Am. 
Pep.  609  ;  DeYamjpert  v.  Brown,  28  Ark.  166  ;  Holmes  v.  PeCamp, 
1  Johns.  34 ;  Burdick  v.  Green,  15  id.  247. 

The  acceptance  of  a  check  or  draft  for  a  debt,  if  not  taken  absolutely 
as  payment,  operates  merely  to  suspend  temporarily  the  remedy  upon 
such  debt,  but  that  is  revived  upon  its  dishonor.  Tanner  v.  Bank  of 
Fox  Lake,  23  How.  Pr.  399  ;  Genin  v.  Tompkins,  12  Barb.  265 ; 
Kermeyer  v.  Newhy,  14  Kans.  164 ;  Heartt  v.  Rhodes,  QQ  111.  351 ; 
Puckford  V.  Maxwell,  6  TermK.  52 ;  Smith  v.  Miller,  6  Abb.  (N.  S.) 
234;  Gibson  v.  Tohy,  53  Barb.  191;  Burkhalter  \.  Second  NM. 
Bank,  42  N.  Y.  (3  Hand)  538. 

In  many  of  the  American  States  all  actions  against  the  personal  rep- 
resentatives of  a  deceased  person,  upon  claims  against  his  estate  are,  by 
statute,  suspended  for  one  year  or  some  other  specified  time,  during 
which  he  is  required  to  take  measures  for  the  settlement  of  the  estate. 
This  suspension  has  been  held  to  apply  to  the  case  of  an  administrator 
de  honis  non,  as  well  of  those  whom  he  succeeds  in  the  trust.  Minor 
v.  Wehh,  1  Heisk.  (Tenn.)  395. 

So  long  as  war  exists  between  two  governments  of  which  contract- 
ing parties  are  respectively  citizens,  the  right  of  a  citizen  of  the  one 
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government  to  sue  in  the  courts  of  the  other  is  suspended,  and  this 
rule  has  been  held  to  apply  equally  to  the  late  civil  war  in  this  country. 
Chaj)pelle  v.  Olney,  1  Sawy.  (U.  S.)  401 ;  Brooke  v.  Filer,  35  Ind- 
402 ;  Sanderson  v.  Morgan,  39  N.  Y.  (12  Tiff.)  231 ;  Knoefel  v. 
Williams,  30  Ind.  1.      See  Yol.  1,  p.  215. 

This  suspension  lasts  only  while  the  state  of  war  exists,  and  at  its 
close  the  right  of  action  revives.  Louisville,  etc.,  li.  R.  Co.  v.  Buck- 
ner,  8  Bush  (Ky.),  277 ;  8  Am.  Rep.  462.  An  action  may,  therefore, 
be  maintained  by  a  citizen  of  Mississippi  agamst  a  Connecticut  insur- 
ance company  more  than  one  year  after  the  loss,  notwithstanding  a 
provision  in  such  policy  that  no  suit  should  be  brought  upon  it  unless 
within  that  time,  where  the  right  of  action  was  suspended  by  the 
war.     Semmes  v.  City,  etc.,  Ins.  Co.,  6  Blatchf.  445. 

The  effect  of  war  as  a  suspension  of  the  right  of  action  extends  not 
merely  to  the  remedy  against  the  debtor  personally,  but  it  will  prevent 
the  foreclosure  of  a  mortgage  upon  his  real  estate.  Kanawha  Coal  Co. 
V.  Kanawha,  etc.,  Coal  Co.,  7  Blatchf.  391. 

§  3.  What  does  not.  It  is  a  general  rule,  that  a  written  instrument 
cannot  be  modified  or  discharged  except  by  something  of  equal  dignity 
or  validity.  Thus,  a  contract  which  is  in  writing,  and  is  required  by 
law  to  be  so,  cannot  be  modified  by  a  mere  parol  executory  agreement. 
The  right  of  action  upon  a  bond  or  contract  under  seal  for  the  pay- 
ment of  money  cannot,  therefore,  be  suspended  by  the  mere  taking  of 
a  bill  or  note  from  the  obligor  for  the  same  money,  unless  such  bill  or 
note  is  actually  paid.  Byles  on  Bills,  304 ;  Paine  v.  Voorhees,  26  Wis. 
522 ;  Davey  v.  Prendergrass,  5  B.  &  Al.  187. 

Taking  a  note  payable  on  demand,  or  the  same  tune  as  the  original 
obligation,  shows  no  intention  to  forbear  suit  thereon,  and  does  not  sus- 
pend the  right  of  action.  Fearn  v.  Cochrane,  4  C.  B,  274 ;  Kinsley  v. 
Buchanan,  5  Watts,  118 ;  Bay  v.  Codington,  5  Johns.  Ch.  54  ;  Rob- 
inson V.  Dale,  38  Wis.  330. 

Nor  will  the  taking  of  a  non-negotiable  note  have  that  effect,  unless 
it  is  founded  on  some  new  consideration.  Geller  v.  Seixas,  4  Abb.  Pr. 
103 ;  Huse  v.  McDaniel,  33  Iowa,  406. 

Nor  will  the  taking  of  a  mortgage  or  of  other  securities  as  collateral 
to  the  original  debt  suspend  the  right  of  action  thereon.  U.  S.  v. 
Hodge,  6  How.  (U.  S.)  279 ;  Taggard  v.  Curtenius,  15  Wend.  155 ; 
Palmer  v.  Gurnsey,  7  Wend.  248  ;  Molson's  Bank  v.  McDonald,  40 
U.  C.  Q.  B.  529 ;  Hayes  v.  Wells,  34  Md.  512 ;  Van  Etten  v.  Troudr 
den,  1  Him,  432  ;  Wyke  v.  Rogers,  1  D.  G.  M.  &  G.  408 ;  Taylor  v. 
Alien,  36  Barb.  294 ;  Fox  v.  Parker,  44  id.  541. 

If  a  creditor  is  induced  to  accept  a  note  or  other  security,  by  fraud,  or 
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to  take  one  wliicli  is  worthless  or  void  for  forgery  or  usury,  he  need  not 
wait,  but  can  sue  immediately  and  recover  on  the  original  demand. 
Miller  v.  Woods,  21  Oliio  St.  485  ;  8  Km.  Rep.  71 ;  Roberts  v.  Fisher^ 
43  N.  Y.  (4  Hand)  159  ;  Goodrich  v.  Tracy,  43  Vt.  314  ;  5  Am.  Rep. 
281 ;  Ramsdell  v.  Soule,  12  Pick.  126  ;  Johnson  v.  Johnson,  11  Mass. 
359. 

Whether  war  shall  suspend  the  right  of  an  alien  enemy  to  sue  in  our 
courts  depends  not  so  much  upon  whether  he  had  a  legal  citizen- 
ship in  the  enemy's  country  at  the  commencement  of  the  war,  which 
he  may  resume  afterward,  as  upon  where  his  actual  residence  is  dur- 
ing the  war,  and  whether  if  allowed  to  recover  his  dues  the  prob- 
able effect  will  be  to  place  the  amount  within  reach  of  the  enemy. 
For  this  reason  it  is  held  th  at  the  civil  war  did  not  suspend  the  right 
of  action  of  a  person  having  a  residence  within  the  Confederate 
States,  but  who  lived  in  the  loyal  or  neutral  States  and  maintained  his 
allegiance  to  the  U.  S.  government  during  the  war.  Zachurie  v.  God- 
frey, 50  HI.  186.  Nor  does  war  have  any  effect  to  suspend  proceed- 
ings against  an  alien  enemy.  Dorsey  v.  Kyle,  30  Md.  512 ;  Dorsey 
V.  Dorsey,  id.  522 ;  Mixer  v.  SiUey,  53  111.  61. 

§  4.  Who  may  interpose  defense.  Either  the  principal  contractor 
or  debtor,  or  his  surety  or  indorser,  may  avail  himself  of  this  defense. 
The  right  of  the  principal  contractor  or  debtor  to  set  up  a  valid  con- 
tract for  forbearance,  as  a  defense  to  an  action  commenced  before  the 
agreed  time  has  expired,  is  self-evident.  And  his  right  to  claim  exemp- 
tion from  suit  as  an  executor  or  administrator,  or  to  object  to  the  disa- 
bility of  an  alien  enemy  to  sue  him,  is  no  less  evident.  But  the  right 
of  an  indorser  or  surety  to  set  up  the  defense  stands  upon  different 
ground.  That  ground  is,  that  the  creditor,  by  consenting  to  extend  the 
time  of  payment,  has  attempted  to  make  a  new  contract  for  him  with- 
out his  consent,  and  has  embarrassed  his  remedy  against  other  parties 
to  the  contract. 

A  valid  agreement  by  the  holder  of  a  note  to  suspend  his  right  of 
action  against  the  maker  discharges  the  indorser ;  and  it  makes  no  dif- 
ference whether  such  agreement  was  made  before  or  after  the  maturity 
of  the  note.  Bradford  v,  Iluhhard,  8  Pick.  155  ;  Lobdell  v,  Ni^phler-, 
4  La.  294;  Sargent  v.  Appleton,  6  Mass.  85;  Okie  v.  Spencer,  2 
Whart.  255.  So,  also,  an  agreement  to  suspend  or  delay  the  remedy  on 
a  bill  of  exchange  as  against  the  drawer  or  acceptor  discharges  the 
other  parties.  McLemore  v.  Powell,  12  Wheat.  554 ;  King  v.  Bald- 
win, 2  Johns.  Ch,  554 ;  Laxton  v.  Peat,  2  Camp.  185.  And  if  the 
holder  of  an  obligation  to  which  a  third  person  has  become  a  party  as 
guarantor  or  surety,  without  the  consent  of  the  latter,  enters  into  ^ 
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valid  contract  for  delay  in  the  collection  or  enforcement  of  the  liabil- 
ity of  the  principal  debtor  or  contractor,  or  adopts  any  other  course 
which  operates  as  a  suspension  of  the  right  to  enforce  it,  he  thereby 
discharges  the  surety,  and  the  latter  may  set  up  that  defense.  Wilson 
Y.  Lloyd,  L.  R,  16  Eq.  60;  6  Eng.  R.  642;  Omrend  G.  (&  Co.  v. 
Oriental  F.  Co.,  L.  R.,  7  H.  of  L.  348;  11  Eng.  R.  27;  BaiUy  v. 
Griffith,  40  U.  C.  Q.  B.  418 ;  White  v.  Summers,  57  Tenn.  154 ;  Bit- 
lington  v.  Wagener,  33  JS".  Y.  (6  TiflE.)  32;  Ducker  v.  Rajyp,  67  N.  Y. 
(22  Sick.)  464 ;  Holland  v.  Johnson,  51  Ind.  346  ;  Yeary  v.  Smith,  45 
Tex.  56  ;  Andrews  v.  Marrett,  58  Me.  539 ;  Weed  S.  M.  Co.  v.  Oher- 
reich,  38  Wis.  325  ;  Rohinson  v.  Dale,  id.  330. 

§  5.  How  interposed.  As  against  a  creditor  who  has  extended  the 
time  of  payment,  the  defense  of  the  principal  contractor  or  debtor  is 
substantially  that  the  action  is  prematurely  brought,  and  the  proper 
mode  of  taking  advantage  of  it  is  by  plea  in  abatement.  1  Chit.  PI. 
453 ;  Millett  v.  Hayford,  1  Wis.  401. 

As  against  an  alien  enemy,  his  defense  is  the  disability  of  the  plain- 
tijff,  and  that  only  affects  his  present  right  of  action,  and  should  also  be 
pleaded  in  abatement.  But  the  defense  of  an  indorser  or  surety  is,  that 
he  is  absolutely  discharged  from  liability,  and  the  facts  upon  which  h» 
claims  such  discharge  should  be  pleaded  in  bar. 
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TENDER. 
ARTICLE  I. 

GENERAL    RULES    AND    PRINCIPLES. 

Section  1.  Definition  and  nature.  Tender  is  defined  to  be  "  an 
offer  to  deliver  something,  made  in  pursuance  of  some  contract  or  obli- 
gation, under  such  circumstances  as  to  require  no  further  act  from  the 
party  making  it  to  complete  the  transfer."  2  Bouv.  Diet.  581.  In 
relation  to  money  debts,  tender  is  an  offer  of  a  sum  of  money  in  satis- 
faction of  the  debt  or  claim,  by  producing  and  showing  the  amount  to 
the  creditor  or  party  claiming,  and  expressing  verbally  a  willingness  to 
pay  it.  1  Wait's  L.  &  Pr.  1043.  The  general  rule  is,  that  to  constitute 
a  valid,  legal  tender,  there  must  be  an  actual  offer  of  the  sum  due,  un- 
less the  actual  production  of  the  money  be  dispensed  with  by  a  refusal 
to  accept,  or  something  equivalent  thereto,  and  this  offer  must  be  an 
absolute  one,  not  coupled  with  any  condition.  Bakeman  v.  Pooler^  15 
Wend.  637 ;  Hunter  v.  Warner^  1  Wis.  141. 

The  principle  of  2ijplea  of  tender  is  this,  that  the  defendant  has  always 
been  ready  at  all  times  to  pay  upon  request,  and  on  a  particular  occa- 
eion  offered  the  money.  Heskeih  v.  Fawoett,  11  Mees;  &  W.  356 ;  S. 
C,  2  Dowl.  (N.  S.)  829.  Accordingly,  where  a  tender  has  been  actually 
made,  the  effect  of  it  may  be  defeated,  by  showing  a  prior  or  subsequent 
demand  and  refusal  of  the  identical  sum  tendered ;  because  thereby  the 
plaintiff  negatives  that  the  defendant  was  always  ready  to  pay.  2  Chit. 
Plead.  (16th  Am.  ed.)  469, 470.  And  see  Lanier  v.  Trigg,  6  Sm.  &  M. 
(Miss.)  641 ;  Besancon  v.  Shirley,  9  id.  457 ;  Fuller  v.  Pelton,  16  Ohio, 
457 ;  Raymond  v.  Bearnard,  12  Johns.  274. 

§  2.  In  actions  upon  contracts.  There  is  said  to  be  no  doubt  in 
regard  to  the  principle,  upon  which  a  tender  is  allowable  at  common  law. 
In  every  contract  by  which  a  party  binds  himself  to  deliver  goods,  or 
pay  money  to  another,  he  in  fact  engages  to  do  an  act  which  he  cannot 
completely  perform  without  the  concurrence  of  the  party  to  whom  the 
delivery  or  payment  is  to  be  made.  Without  acceptance  on  the  part  of 
him  who 'is  to  receive,  the  act  of  him  who  is  to  deliver  or  pay  can  amount 
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only  to  a  tender.  But  the  law  considers  a  party  who  has  entered  into  a 
contract  tO"  deliver  goods  or  pay  money  to  anotlier  as  having  substanti- 
ally performed  it,  if  he  has  tendered  the  goods  or  money  to  the  party 
to  whom  the  delivery  or  payment  was  to  be  made.  Startup  v.  Mac- 
donald,  6  Man.  &  Gr.  593,  610.  And  it  is  the  general  rule,  that  a  ten- 
der may  be  made  in  all  cases,  where  the  demand  is  in  the  nature  ot  a 
debt,  where  the  sum  due  is  either  certain,  or  is  capable  of  being  made 
certain  by  mere  computation.  Green  v.  Shurtliff^  19  Vt.  592.  A  valid 
tender  may  be  made  even  where  the  claim  is  upon  a  quantum  meruit. 
Cox  V.  Brain,  3  Taunt.  95 ;  Searle  v.  Barrett,  .2  Ad.  &  El.  82 ;  S.  C, 
4  Nev.  &  M.  200 ;  3  Dowl.  P.  C.  13.  And  so,  on  a  bare  covenant  for 
the  payment  of  money,  the  defendant  may  plead  a  tender.  Johnston  v. 
Clay,  7  Taunt.  486 ;  S.  C,  1  Moore,  200. 

§  3.  In  actions  for  a  tort.  But  it  is  well  settled  that,  at  common 
law,  a  tender  cannot  be  pleaded  in  an  action  on  the  case,  nor  in  any 
action,  whether  upon  a  contract  or  for  a  tort,  wdiere  the  action  is 
brought  strictly  for  the  recovery  of  unliquidated  damages.  Searle  v. 
Barrett,  2  Ad.  &  El.  82  ;  S.  C,  4  Nev.  &  M.  200 ;  3  Dowl.  P.  C.  13 ; 
Green  v.  Shurtliff,  19  Yt.  592 ;  1  Wait's  L.  &  Pr.  1057.  This  rule  is, 
however,  abrogated  by  statute  in  Massachusetts  and  New  York,  and 
tender  is  allowed  in  cases  of  involuntary  trespass.  See  Warren  v. 
Mchols,  6  Mete.  261 ;  Lawrence  v.  Gifford,  17  Pick.  366.  In  New 
York,  in  an  action  for  an  injury  done  by  one  vessel  to  another,  the  de- 
fendant was  allowed  to  tender  amends  on  the  ground  that  the  injury 
was  casual  and  involuntary.  Slack  v.  Brown,  13  "Wend.  390.  See 
Williams  v.  Price,  3  Bam.  &  Ad.  695. 

§  4.  When  necessary.  When  a  debt  is  due  on  a  contract  executed, 
and  the  party  to  whom  it  is  payable  is  entitled  to  it,  without  the  per- 
formance of  any  thing  on  his  part,  and  the  object  of  the  debtor  is  to 
discharge  himself  from  an  action  for  it,  an  actual  tender  is  necessary 
unless  dispensed  with.  Wagenblast  v.  McKean,  2  Grant's  (Penn.) 
Gas.  393. 

In  an  early  case  in  South  Carolina,  it  was  held  that  an  action  for 
money  had  and  received  cannot  be  maintained  without  a  tender  or 
return  of  the  property ;  but  that  an  action  for  the  breach  of  a  war- 
ranty, express  or  implied,  can  be  maintained  without  such  tender  or 
return,     Ashley  v.  Beeves,  2  McCord  (So.  Car.),  432. 

If  money  paid  in  advance  is  to  be  forfeited,  in  case  the  residue  be 
not  paid  by  a  certain  day,  the  party  who  is  to  pay  must  tender  or 
use  his  best  endeavor  to  tender  the  balance  due  on  or  before  the 
day  limited.     Bayley  v.  Duvall,  1  Cranch's  C.  C.  283. 

So,  where  an  execution  has  been  levied  on  goods  and  chattels  which 
YoL.  YII.— 73 
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have  been  sold,  and  the  proceeds  paid  over  to  the  creditor,  he  cannot 
maintain  an  action  to  obtain  a  new  execution,  upon  the  groufid  that  the 
goods  were  not  the  property  of  the  debtor,  until  he  has  refunded  the 
money  thus  received,  or  tendered  it  back.  Batchelder  v.  Wason,  8  N. 
H.  121. 

To  restore  property  illegally  seized,  the  defendant  must  pay  the  costs 
accrued  and  tender  the  thing  at  the  place  of  seizure.  Powers  v.  Flo- 
rance,  7  La.  Ann.  524. 

As  to  what  acts  will  or  will  not  excuse  a  party  from  making  a  tender, 
see  post,  p.  593,  Art.  2,  §  14. 

§  5.  By  whom  made.  If  there  is  but  one  debtor,  and  he  makes  a 
proper  tender  of  the  amount,  no  question  can  arise  as  to  whether  the 
tender  was  made  by  the  right  person.  So,  if  there  are  several  debt- 
ors, a  tender  by  all  or  any  one  of  them  is  sufficient ;  and  the  rule  is 
the  same  whether  the  debtors  are  jointly,  or  jointly  and  severally  liable. 
Nor  need  a  tender  be  made  by  the  debtor  in  proper  person,  for  he  may 
employ  an  agent  for  that  purpose,  and  a  proper  tender  by  an  agent  duly 
authorized  will  be  equally  valid.  And  if  an  agent  is  furnished  with  a 
specific  sum  of  money  for  the  purpose  of  making  a  tender,  and  he,  at 
his  own  risk,  tenders  a  greater  sum,  such  tender  will  be  valid.  Read  v. 
Goldrlng,  2  Maul.  &  Selw.  80.  And  it  is  held  that  want  of  authority  in 
an  agent,  to  make  a  tender,  cannot  be  alleged  in  the  answer,  unless  ob- 
jected to  when  the  tender  was  made.  Lampley  v.  Weed,  27  Ala.  621. 
"Where  a  corporation  appointed  three  agents  to  tender  a  certain  sum  to 

B.  and  obtain  from  him  a  reconveyance  of  certain  real  estate  conveyed 
to  him  by  the  corporation  as  security  for  the  repayment  of  the  money, 
it  was  held  that  either  one  of  the  three  was  authorized  to  make  the  ten- 
der.    St.  Paul  Division  v.  Brown,  11  Minn.  356. 

A  tender,  in  order  to  be  a  bar,  must,  however,  be  in  general  made  by 
the  debtor  or  his  legal  representative,  and  not  by  a  stranger.  McDou- 
gald  V.  Dougherty,  11  Ga.  570.  See  Cropp  v.  Ilatnltleton,  Cro.  Eliz. 
48 ;    WatTcins  v.  Ashwicke,  id.  132 ;    Harris  v.  Jex,  ^Q  Barb.  232 ;  S, 

C,  55  N.  Y.  (10  Sick.)  421.  Though  it  seems  that  a  tender  may  be 
valid  in  some  instances,  even  when  made  by  a  stranger.  And  where 
there  was  an  interview  between  the  plaintiff  and  the  defendant,  at  which 
the  defendant  was  willing  to  pay  a  specified  sum,  which  a  third  person 
present  offered  to  go  up  stairs  in  the  house  where  they  were  and  get, 
but  was  prevented  by  the  plaintiff,  who  said  she  need  not  trouble  herself, 
for  he  could  not  take  it,  and  it  also  appeared  that  she  had  the  money 
there,  this  was  held  to  be  a  sufficient  tender  by  the  defendant  himself, 
although  he  did  not,  at  the  time,  take  notice  of  what  was  done,  because 
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his  subsequently  pleading  it  was  a  sufficient  ratification  i>f  the  act.  Har- 
ding V.  Davies,  2  Carr.  t%P.  78. 

Any  person  may  make  a  tender  on  behalf  of  an  idiot  (Co.  Litt.  206 
h)  /  and  a  tender  of  money  for  an  infant,  by  his  uncle,  was  held  to  be 
good,  though  not  appointed  guardian  at  the  time  of  tender.  Brown  v. 
Dysinger^  1  Rawle  (Penn.),  408.  So,  a  tender  may  be  made  by  an  in- 
habitant of  a  school  district,  on  behalf  of  such  district,  without  any  ex- 
press authority,  and,  if  ratified  by  the  district,  it  is  a  good  tender.  Kin- 
caid  V.  School  District,  etc.,  11  Me.  188. 

But  a  party,  having  no  interest  in  mortgaged  premises  or  in  a  tender 
made,  has  no  right  to  make  a  tender  on  his  own  behalf  of  the  amount 
due  on  the  mortgage.  Mahler  v.  Neiohaur,  32  Cal.  168.  And  a 
lessor  may  refuse  a  tender  of  the  rent  by  one  to  whom  the  premises 
have  been  subleased  in  violation  of  the  contract.  Prieur  v.  Depouilly, 
8  La.  Ann.  399.  So,  it  is  held  that  a  tender  of  the  amount  due  on  a 
joint  and  several  j)romissory  note,  by  a  surety,  while  an  action  brought 
by  the  holder  against  the  principal  is  pending,  will  not  discharge  the 
surety,  unless  he  also  offers  to  indemnify  the  holder  against  the  costs 
of  such  action.     Hampshire  Manuf.  Banh  v.  Billings,  17  Pick.  87. 

§  6.  To  whom  made.  A  tender  to  the  creditor  in  person  will  always 
be  made  to  the  proper  party.  And  if  the  money  is  due  to  several  persons 
jointly,  it  may  legally  be  tendered  to  either  of  them,  though  it  must  be 
pleaded  as  a  tender  to  them  all.  Douglass  v.  PatricTc,  3  Term  P.  683 ; 
Oatman  v.  Walker,  33  Me.  67.  A  presentation  of  papers  to  one  of 
two  partners  and  tender  of  money,  such  presentation  and  tender  relat- 
ing to  land  purchased  by  them  for  partnership  purposes,  was  held  to  be 
of  the  same  legal  effect  as  presentation  to  both.  Prescott  v.  Everts,  4t 
"Wis.  314. 

But  to  constitute  a  valid  tender,  it  must  be  made  to  the  creditor 
himself,  or  to  some  one  authorized  to  receive  it  in  his  behalf.  Good- 
land  V.  Blewith,  1  Camp.  477 ;  Kirton  v.  Braithwaite,  1  Mees.  &  "W. 
310 ;  Hornby  v.  Cramer,  12  How.  (N.  Y.)  490 ;  King  v.  Finch,  60 
Ind.  420.  A  tender  to  an  agent  duly  authorized  to  receive  payment 
is,  of  course,  as  good  as  a  tender  to  the  creditor  in  person.  Id. ;  Smith 
V.  Goodwin,  4  Barn.  &  Ad.  413.  And  a  tender  to  an  assignee  of  a 
debt  or  demand  is  a  good  tender.  Goodland  v.  Blewith,  1  Camp.  47T. 
So,  a  tender  to  a  merchant's  clerk,  at  the  store  for  goods  previously 
bought  there,  is  good,  although  the  claim  had  then  been  left  with  an 
attorney  for  collection.  Hoyt  v.  Byrnes,  11  Me.  475.  A  tender  is 
also  valid  if  made  to  an  attorney  with  whom  the  claim  has  been  left 
for  collection.  Crozer  v.  Pilling,  4  Barn.  &  Cres.  26  ;  Jackson  v. 
Crafts,  18  Johns.  110 ;  Billiott  v.  Eohinson,  13  La.  Ann.  529.     And 
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if  an  attorney,  with  whom  a  demand  is  left  for  collection,  writes  a  let- 
ter demanding  payment  at  his  office,  a  tender  by  the  debtor  to  any 
person  in  charge  of  the  office,  in  the  attorney's  absence,  is  valid.  Wil- 
vnot  V.  Smitli,  3  Carr.  &  P.  453 ;  Oatman  v.  Walker,  33  Me.  67.  But 
if,  in  such  case,  the  attorney  had  written  a  letter  demanding  payment 
to  himself,  instead  of  generally,  at  his  office,  a  tender  to  a  writing  clerk 
in  the  office  would  not  have  been  valid.  Watson  v.  Hetherington,  1 
Carr.  &  Kir.  36.  A  tender  to  one,  who  is  in  fact  the  attorney  of  the 
creditor,  although  he  denies  his  authority,  is  a  good  tender.  Mclniffe 
V.  Wheelock,  1  Gray,  600.  So,  where  a  creditor  told  his  clerk,  who  had 
been  previously  authorized  to  receive  the  money,  not  to  receive  a  cer- 
tain sum,  if  it  should  be  offered  him  by  a  certain  debtor,  for  that  he 
had  put  the  matter  into  the  hands  of  his  attorney,  and  the  clerk  on 
tender  made  refused  to  receive  the  money,  and  stated  the  reason,  it 
was  held  that  this  was  a  good  tender  to  the  principal.  Moffat  v. 
Parsons,  5  Taunt.  307. 

Where  an  agent  of  the  defendants  had  been  notified  not  to  receive  a 
tender,  but  to  refer  the  plaintiff  to  a  third  person  named,  of  which 
the  plaintiff  had  notice,  it  was  held  that  on  such  a  state  of  facts  the 
plaintiff  might  seek  the  person  to  whom  he  had  been  so  referred,  or 
the  defendants,  at  his  election,  and  make  a  proper  tender  to  either. 
Hoyt  V.  Hall,  3  Bosw.  (N.  Y.)  42. 

Money  due  a  cestui  que  trust  should  be  tendered  to  a  trustee.  Cha- 
Tioon  V.  Hollenhach,  16  Serg.  &  R.  (Penn.)  425.  A  tender  to  an  exec- 
utor, even  before  he  has  proved  the  will,  is  held  to  be  good  provided 
he  afterward  prove  it.  Bac.  Abr.,  Tender  (E.) ;  2  Chit,  on  Cont.  (9th  ed.) 
1188.  But  where  one  of  the  defendants  made  a  tender  of  the  debt  to 
the  plaintifl's  executor,  while  in  another  State,  before  he  had  acted,  or 
was  quaHfied  to  act,  as  executor,  a  refusal  to  accept  the  money  thus 
offered  was  held  not  to  bar  the  recovery  of  interest.  Todd  v.  Parker j 
1  N.  J.  Law,  45. 

"Where  the  plaintiff's  son  was  sent  to  demand  a  specific  sum  for  an 
unliquidated  claim,  it  was  held  that  an  offer  to  him  of  a  less  sum  could 
not  be  considered  as  a  tender  to  the  plaintiff.  Chipman  v.  Bates,  5 
Vt.  143. 

A  tender  to  a  clerk  of  a  sub-agent  of  the  creditor  is  held  to  be  insuf- 
ficient, unless  it  is  shown  that  such  clerk  had  authority  to  receive  the 
money.     Hargous  v.  Lahens,  3  Sandf.  i^.  Y.)  213. 

§  7.  Time  of  making  a  tender.  It  is  the  rule  of  the  common 
law,  that  a  tender  must  be  made  on  the  very  day  on  which  the  money 
is  due,  if  that  day  is  fi_xed  or  made  certain  by  the  contract  {Dixon  v. 
Clark,   5   C.  B.  365;    Powe  v.   Powe,  42  Ala.  113;  Toulmin  v. 
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Sager,  id.  127) ;  and  a  tender  of  money  before  it  is  due  is  of  no  avail, 
as  the  creditor  is  not  bound  to  receive  it  before  it  is  due,  according  to 
the  terms  of  the  contract.  Tillou  v.  Britton,  4  Ilalst.  (N.  J.)  120 ; 
Saunders  v.  Frost,  5  Pick.  267  ;  Mitchell  v.  CooJc,  29  Barb.  243.  But 
it  was  held  in  a  Maryland  case  that,  if  the  debt  does  not  draw  interest, 
a  tender  before  the  day  of  pajTnent  would  be  good.  McHard  v. 
Whetcroft,  3  Harr.  &  McH.  (Md.)  85.  And  by  the  common  law  of 
Connecticut  a  tender  is  good,  after  the  day  of  payment  has  elapsed. 
Tracy  v.  Strong,  2  Conn.  659.  But  see  Maynard  v.  Hunt,  5  Pick. 
240 ;  Poioe  v.  Poioe,  42  Ala.  113. 

When  the  money  is  not  to  become  due  on  a  fixed  day,  nor  until  a 
demand  has  been  made,  no  tender  need  be  made  before  such  demand, 
since  the  money  will  not  be  due  before  that  time.  But  where  money 
is  to  be  due  or  payable  on  or  before  a  specified  day,  a  tender  may  be 
made  at  any  time  before  the  day  fixed,  because  the  debtor  has  an  option 
to  pay  on  that  day  or  before  that  time,  if  he  so  elects.  See  Leftley  v. 
Mills,  4  Term  B.  170;  Startup  v.  Macdonald,  6  Man.  &  Gr.  593. 
A  tender  before  an  action  is  actually  commenced  is  sufficient,  even 
though  the  creditor  has  placed  the  demand  in  the  hands  of  an  attorney, 
who  has  made  out  the  papers  for  commencing  the  action,  and  has  also 
placed  them  in  the  sheriff's  hands  for  service.  Hull  v.  Peters,  7  Barb. 
331 ;  Randall  v.  Bacon,  49  Vt.  20 ;  24  Am.  Rep.  100 ;  Knight  v. 
Beach,  7  Abb.  (N.  S.)  241,  249.  See  Briggs  v.  Calverly,  8  Term  R. 
629  ;  Kington  v.  Kington,  11  Mees.  &  W.  233 ;  Pigot  v.  Cuhley,  15 
C.  B.  (N.  S.)  701. 

"Where  money  is  received  by  one  person  for  the  use  of  another,  and 
it  ought,  by  law,  to  be  paid  over  without  delay  and  without  demand, 
a  tender  of  the  money  may  be  made  at  any  time.  And  it  ought  to  be 
done  promptly  if  the  person  receiving  it  would  avoid  the  payment  of 
interest  and  costs,  from  the  time  it  ought  to  have  been  paid  or  ten- 
dered.    Stacy  Y.Graham,  14  N.  T.  (4  Kern.)  492. 

A  distinction  which  is  said  to  prevail  in  all  the  cases  is,  that  "  where 
a  thing  is  to  be  done  anywhere,  a  tender  a  convenient  time  before  mid- 
night is  sufficient;  where  a  thing  is  to  be  done  at  a  pariicidar place, 
and  where  the  law  implies  a  duty  on  the  party  to  whom  the  thing  is  to 
be  done  to  attend,  that  attendance  is  to  be  by  day-light,  and  a  con- 
venient time  before  sunset."  Pakke,  B.,  in  Startup  v,  Macdonald, 
6  M.  &  Gr.  593.  In  the  case  of  a  bill  of  exchange,  the  acceptor  has 
the  whole  of  the  last  day,  until  twelve  o'clock  at  night,  to  pay  it.  Id. 

A  tender  after  sundown  of  the  day  on  which  the  payment,  under  a 
contract  whereof  time  was  of  the  essence,  was  due,  was  held  to  be 
sufficient  in  McClartey  v.  Gokey,  31  Iowa,  505. 
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§  8.  Where  to  be  made.  Where  the  contract  provides,  in  express 
terms,  that  payment  of  a  sum  of  money  shall  be  made  at  a  particular 
place,  a  tender  at  that  place  will  be  sufficient,  but  it  will  not  be  valid 
at  any  other.  But  where  no  place  of  payment  is  mentioned,  and  the 
debt  is  due  in  money,  a  tender  to  the  person  is  good  {Slingerland  v. 
Morse^'^  Johns.  474;  Bates  y.  Bates.^d^Sk.  [Miss.]  401),  and  the 
debtor  is  bound  to  seek  the  creditor  wherever  he  may  be  within  the 
State,  and  make  or  tender  payment  to  him  there.  Littell  v.  Nichols^ 
Hard.  (Ky.)  71  ;  King  v.  Finch,  60  Ind.  420.  But  on  a  contract 
made  in  one  State  of  the  Union  for  the  payment  of  money,  the  debtor 
is  not  bound  to  go  to  another  State  to  tender  the  money  to  the  cred- 
itor.    Allshouse  V.  Ramsey,  6  "Whart.  (Penn.)  331. 

It  is  a  well-  settled  principle  as  it  regards  rent,  payable  in  money  or 
kind,  that  where  the  contract  is  silent  as  to  the  place  of  payment,  a 
tender  on  the  land  is  good,  and  it  is  not  required  of  the  lessee  to  make 
a  tender  to  the  person.  And  the  reason  is,  that  rent  issuing  out  of  the 
land  savors  so  far  of  the  realty  that  it  is  payable  on  the  leased  prem- 
ises. Walter  v.  Dewey,  16  Johns.  222.  And  see  Hunter  v.  Le  Conte, 
6  Cow.  728. 

§  9.  Of  the  thing  tendered.  When  a  debt  is  payable  in  money 
nothing  else  is  a  lawful  tender  in  discharge  of  the  obligation.  Tender, 
to  be  effectual,  must  be  made  in  such  funds  or  currency  as  the  payee 
has  a  legal  right  to  demand.  Durham  v.  Roberts,  33  Ga.  (Supp.)  123. 
The  common  law  required  a  tender  to  be  made  in  the  current  coin  of 
the  realm,  or  in  foreign  money  legally  made  current  by  proclamation. 
Wade's  Case,  5  Co.  114 ;  Case  of  Mixed  Moneys,  Davys  (Ir.),  18. 
See  below,  Art.  2. 

A  creditor  is  not  bound,  nor  is  he  even  at  liberty,  to  accept  in  pay- 
ment money  which  the  debtor  has  fraudulently  obtained,  and,  there- 
fore, a  tender  of  money,  obtained  by  the  president  of  a  bank,  by  em- 
bezzlement, is  not  a  lawful  tender  by  him  to  his  creditor.  Reed  v» 
Bank  of  Nevoburgh,  6  Paige,  337. 

See,  as  to  tender  of  chattels,  ])ost,  p.  598,  Art.  2,  §  18. 


AETICLE  II. 

MODE   OF   MAKING   A   TENDEB. 

Section  1.  In  general.  The  defense  of  tender  is  allowed  upon  the 
principle  that  the  creditor  might  have  received  his  money  without 
action  if  he  would,  and,  therefore,  the  law  will  neither  encourage  nor 
justify  him  in  making  unnecessary  costs  for  his  debtor  to  pay.     But 
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the  defense  is  a  rigorous  one,  and  before  the  debtor  will  be  permitted 
to  avail  himself  of  it,  he  must  show  that  he  has  fully  complied  with 
the  requirements  of  the  law  in  relation  to  a  tender.  See  1  Wait's  L. 
&  Pr.  1046.  Thus,  one  designing  to  make  a  fair  offer  of  the  money 
due  upon  a  mortgage,  by  way  of  tender  and  payment,  and  with  the 
purpose  of  insisting,  in  ease  of  refusal,  that  the  lien  is  thereby  dis- 
charged, is  bound  to  act  in  a  straight-forward  way,  and  distinctly  and 
fairly  make  known  his  true  purpose,  without  mystery  or  ambiguity, 
and  allow  reasonable  opportunity  for  intelligent  action  by  the  holder 
of  the  mortgage.  Potts  v.  Plaisted,  30  Mich.  149 ;  Proctor  v.  Roh- 
inson,  35  id.  284.  The  requisites  of  a  good  and  suflScient  tender  will 
be  more  fully  considered  in  the  following  sections. 

§  2.  Ill  what  money.  "We  have  seen,  ante,  p.  582,  Art.  1,  §  9,  that, 
at  common  law,  a  tender,  to  be  strictly  legal,  must  be  made  in  the  coin 
of  the  realm.  See,  also,  Polglass  v.  Oliver,  2  C.  &  J.  15 ;  S.  C,  2 
Tyrw.  89.  So,  the  Constitution  of  the  United  States  provides  that  no 
State  shall  make  any  thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts.  U.  S.  Const.,  Art.  1,  §  10.  And  a  statute  of  a  State 
making  bank  notes  receivable  in  payment  of  executions,  or  in  redeem- 
ing land  sold  on  execution,  was  held  to  be  unconstitutional  and  void. 
Lowry  v.  MoGhee,  8  Yerg.  (Tenn.)  242.  But,  in  Maryland,  tobacco 
was  formerly  considered  as  money,  in  judicial  proceedings,  and,  in 
actions  of  debt,  tobacco  and  money  counts  were  joined.  Grain  v.  Yates^ 
2  Har.  &  G.  (Md.)  332. 

By  the  early  acts  of  congress,  the  only  strictly  legaj.  tender  was 
coined  money.  But  the  prohibition  in  the  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  have  the  power  to  make  any 
thing  but  gold  and  silver  a  legal  tender,  does  not  apply,  in  terms,  to 
the  government  of  the  United  States.  By  the  omission  in  the  national 
Constitution  to  declare  what  shall  or  shall  not  be  a  legal  tender,  and  the 
prohibition  to  the  States  to  make  any  thing  besides  gold  and  silver  a 
legal  tender,  the  power,  by  necessary  implication,  is  conferred  on  the 
general  government.  Wilson  v.  Morgan,  30  How.  (N".  Y.)  386  ;  S.  C, 
4  Robt.  58  ;  1  Abb.  (N.  S.)  174.  Hence,  at  different  periods,  congress 
has  designated  what  should  be  legal  tender,  and'  by  the  enactment  of 
statutes  of  a  comparatively  recent  date,  money,  other  than  gold  or  silver 
coin,  was  made  a  legal  tender  in  payment  of  debts  between  private 
persons.     Seejpos^,  p.  585,  §  5. 

§  3.  In  bank  bills.  Bank  notes  are  not  a  lawful  tender  in  fulfill- 
ment of  a  contract  to  pay  money.  Donaldson  v.  Benton,  4  Dev.  &  B. 
(No.  Car.)  Law,  435;  Jones  v.  Mullinix,  25  Iowa,  198.  But  a  tender 
in  solvent,  current  bank  bills  has  been  held  sufficient,  where  the  party 
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to  whom  they  were  tendered  made  no  objection  to  the  kind- of  money 
offered,  but  placed  his  objection  upon  a  different  ground,  as  that  it  was 
not  enough,  or  upon  some  other  similar  objection.  Polglass  v.  Oliver^ 
2  C.  &  J.  15 ;  S.  C,  2  Tyrw.  89  ;  Saunders  v.  Graham,  Gow.  Ill ; 
Cooleij  V.  Weehs,  10  Yerg.  (Tenn.)  141 ;  Srmo  v.  Ferry,  9  Pick.  539, 
542 ;  Brown  v.  Simons,  44  N.  H.  475 ;  Fosdick  v.  Van  Husan,  21 
Mich.  56Y.  "Where  bank  notes  were  offered  in  payment,  and  the  payee 
said  he  would  as  soon  receive  them  as  specie,  the  tender  was  held  to  be 
good.  Wheeler  v.  Knaggs,  8  Ohio,  169.  And  a  tender  of  a  bank 
check  in  payment  of  a  debt,  where  all  objection  merely  on  account  of 
its  being  a  check  is  waived,  and  the  amount  only  is  objected  to,  is  a 
good  tender.  Jennings  v.  Mendenhall,  1  Ohio  St.  257 ;  Jones  v. 
Arthur,  8  Dowl.  P.  C.  442. 

If  gold  or  silver  is  tendered,  that  will  be  a  legal  tender,  whether  ob- 
jected to  or  not ;  and  nothing  is  strictly  a  legal  tender  unless  the  party 
offering  it  can  insist  that  it  is  a  valid  and  legal  tender  of  itself,  as  in 
the  case  of  a  tender  in  gold  or  silver,  or,  in  a  proper  case,  in  a  medium 
made  a  legal  tender  by  act  of  congress.  See  Thorndike  v.  United 
States,  2  Mas.  (C.  C.)  1.  A  legal  tender  cannot  be  made  in  cents,  under 
the  Constitution  of  the  United  States.  McClarin  v.  Nesbit,  2  Nott  & 
M.  (So.  Car.)  519.  So,  on  a  bond  for  lawful  money  of  North  Carolina, 
it  was  held  that  bills  of  credit  issued  by  that  State  were  not  a  legal 
tender.  Shelby  v.  Boyd,  3  Yeates  (Penn.),  321.  And  a  tender  of  an 
entire  sum  in  State  scrip,  when  a  part  was  payable  in  money  and  a  part 
in  scrip,  is  bad  as  to  the  whole.  White  v.  Frigmore,  29  Ark.  208. 
"Where  an  attorney  collected  paper  money  in  lieu  of  specie,  without 
authority,  he  was  held  responsible  as  for  a  failure  to  collect  it.  Wick 
liffe  V.  Fa/vis,  2  J.  J.  Marsh.  (Ky.)  69.  And  it  was  held  that  a  national 
bank  is  not  bound  to  receive  its  own  issue  as  a  State  bank,  in  its  own 
proper  business,  the  notes  themselves  not  being  a  legal  tender.  Thorp 
v.  Wegefarth,  56  Penn.  St.  82. 

§  4.  Bepreciated  or  uncurrent  money.  The  doctrine  of  the  pre- 
ceding section,  that  bank  bills  are  a  good  tender,  unless  objected  to  at 
the  time,  on  the  ground  that  they  are  not  money,  only  applies  to  current 
bills,  which  are  redeemed  at  the  counter  of  the  bank  on  presentation, 
and  pass  at  par  value  in  business  transactions  at  the  place  where  offered. 
Notes  not  thus  current  at  their  par  value,  nor  redeemable  on  presenta- 
tion, are  not  a  good  tender  to  principal  or  agent,  whether  they  are 
objected  to  at  the  time  or  not.  See  cases  cited  above  ;  also,  Ontario  Bank 
V.  Lightbody,  13  "Wend.  101, 105.  Thus,  where  a  bond  was  made  payable 
at  the  "  office  of  discount  and  deposit  "  of  a  certain  bank,  it  was  held 
that  the  bank  could  not  receive,  in  payment  of  such  bond,  notes  that 
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were  not  carrent  at  their  par  value,  and  that  such  notes  could  not  con- 
stitute a  valid  tender  of  the  amount  due,  whether  they  were  objected 
to  at  the  time  or  not.  Ward  v.  Smith,  7  Wall.  447.  See  ante,  p.  408, 
tit.  Payment,  Art.  2,  §  6. 

Exchange  on  foreign  monej"  should  be  calculated  according  to  the 
rate  at  the  time  of  trial.     Lee  v.  Wilcocks,  5  Serg.  &  R,.  48. 

A  debt  due  at  the  time  of  the  depreciation  of  the  currency,  which 
was  not  paid  at  the  time,  must  be  paid  in  full,  without  noticing  the 
depreciation.  McNair  v.  Ragland,  1  Dev.  (No.  Car.)  Eq.  516.  The 
tender  and  refusal  of  notes  that  are  wortliless  avail  nothing.  Roget  v. 
Merritt,  2  Caines  (N.  T.),  116. 

§  5.  U .  S.  greenbacks.  By  the  acts  of  congress  of  1862  and  1863 
certain  treasury  notes  of  the  United  States,  commonly  called  "  green- 
backs," were  made  a  legal  tender  in  payment  of  debts  between  private 
persons ;  and  these  acts  have  been  declared  to  be  constitutional  and 
valid,  not  only  as  to  debts  contracted  after  their  passage,  but  also  as 
to  those  entered  into  before  that  event,  and  when  coined  money  was 
the  only  legal  tender.  Verges  v.  Giboney,  38  Mo.  458  ;  George  v.  Con- 
cord, 45  N.  H.  434  ;  People  v.  Cooh,  44  Cal.  638  ;  Murray  v.  Hai^rison, 
47  Barb.  484 ;  Murray  v.  Gale,  52  id.  427  ;  S.  C,  5  Abb.  (N.  S).  236  ; 
Metropolitan  Bank  v.  Van  DycTc,  27  N.  T.  (13  Smith)  400  ;  Black  v. 
Lusk,  69  111.  70 ;  Knox  v.  Lee,  12  Wall.  457  ;  Parker  v.  Davis,  12  id. 
457.  See,  also.  Carpenter  v.  Northfield  Bank,  39  Yt.  46  ;  O'Neil  v. 
McKewn,  1  So.  Car.  147 ;  Johnson  v.  Imy,  4  Coldw.  (Tenn.)  608 ; 
Shollenherger  v.  Brinton,  52  Penn.  St.  9.  Thus,  legal  tender  treasury 
notes  of  the  United  States  were  offered  in  payment  of  a  judgment  ren- 
dered in  1858,  and  it  was  held  that  the  tender  was  good  and  that  the 
judgment  plaintiff  could  not  refuse  the  treasury  notes  and  demand 
payment  in  coin.  Bowen  v.  Clark,  46  Ind.  405.  So,  a  direct  offer  of 
the  share  due  on  a  recognizance  to  the  party  entitled,  by  the  recognizor, 
in  a  roll  of  legal-tender  notes,  held  out  in  his  hand  without  stating  the 
amount,  and  peremptorily  refused  without  inquiring  the  amount,  was 
held  to  be  a  good  and  sufficient  tender  in  law.  State  v.  Spicer,  4 
Houst.  (Del.)  100.  And  it  is  held  in  Ohio  that  United  States  treasury 
notes  are  a  lawful  tender  upon  contracts  stipulating,  in  general  terms, 
for  payment  of  money,  although  the  contract  was  made  before  the 
passage  of  the  legal-tender  acts ;  and,  although  the  question  arises  in 
equity  and  not  at  law,  and  although  the  payment  is  made  to  secure  an 
option  reserved  in  a  contract,  and  not  in  discharge  of  an  absolute  in- 
debtedness.    Longworth  v.  Mitchell,  26  Ohio  St.  334. 

It  is,  however,  held  that  taxes  imposed  by  a  State  government  upon 
the  people  of  the  State  are  not  "  debts,"  within  the  meaning  of  the 
YoL.  YII.~74 
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legal-tender  acts.  Lane  County  v.  Oregon,  7  Wall.  71 ,-  Perry  t. 
Washburn,  20  Cal.  318.  But  see  Haas  v.  Misner,  1  Idaho  T. 
203  ;  Rhodes  v.  O'Farrell,  2  Nev.  60.  And  where  a  contract  by 
its  terras  clearly  implies  that  the  payment  should  be  made  in  gold  or 
silver,  or  coined  money,  a  tender  of  United  States  treasury  notes  on 
such  a  contract  is  not  a  valid  tender.  Bronson  v.  Bodes,  7  Wall.  229  ; 
TreUlcoch  v.  Wilson,  12  id.  687 ;  BanMn  v.  Demott,  61  Penn.  St.  263 ; 
McGoon  \.  Shirk,  54111.  408;  5  Am.  Rep.  122;  Independent  Ins.  Co. 
V.  TJiomas,  104  Mass.  192  ;  Vilhac  v.  Biven,  28  Cal.  410.  Since  the 
passage  of  the  legal-tender  acts,  when  a  person  promises,  for  any  valid 
consideration,  to  return  gold  or  silver  instead  of  the  national  currency, 
he  is  bound  to  return  those  specific  things  precisely  as  he  would  be 
bound  to  return  a  specific  quantity  and  quality  of  any  other  commod- 
ity, if  he  had  promised  to  do  so  for  a  valid  consideration.  Bank  of 
Commonwealth  v.  Van  Yleck,  49  Barb.  508.  And  see  Luling  v.  Atlan- 
tic Mut.  Ins.  Co.,  50  id.  520 ;  S.  C.  affirmed,  51  N.  Y.  (6  Sick.)  207  ; 
Wright  v.  Jacobs,  61  Mo.  19 ;  Linn  v.  Minor,  4  Nev.  462.  But, 
although  since  these  acts,  an  undertaking  to  pay  in  gold  may  be  im- 
plied, and  be  as  obligatory  as  if  made  in  express  words,  yet  the  impli- 
cation must  be  found  in  the  language  of  the  contract,  and  cannot  be 
gathered  from  the  mere  expectations  of  the  parties.  Maryland  v.  Bal- 
timore, etc.,  R.  R.  Co.,  22  Wall.  105. 

In  New  York,  a  mortgage  was  executed  before  the  passage  of  the 
legal-tender  act.  After  the  decision  of  the  supreme  court  of  the 
United  States  in  Hepburn  v.  Grisiuold,  8  Wall.  605,  declaring  the  act 
void  as  to  contracts  made  prior  to  its  passage,  the  grantee  of  the  mort- 
gagor tendered  payment  of  the  mortgage  debt  in  legal  tender  notes, 
which  the  mortgagee  refused.  Subsequently,  the  United  States  su- 
j)reme  court  reversed  its  decision,  in  Knox  v.  Lee,  12  Wall.  457,  and 
it  was  held  that  the  tender  did  not  discharge  the  lien  of  the  mort- 
gagee, it  being  insufficient  according  to  the  law  as  then  declared. 
Harris  v.  Jex,  55  N.  Y.  (10  Sick.)  421 ;  14  Am.  Rep.  285. 

And  that  the  State  courts  ought  to  follow  the  latest  decision  of  the 
supreme  court  of  the  United  States,  upon  the  validity  of  the  legal-ten- 
der acts  of  congress,  see  Smith  v.  Wood,  37  Tex.  616  ;  Smithy.  Smith, 
1  N.  Y.  Sup.  Ct.  (T.  &  C.)  63 ;  Toimisend  v  .  Jennison,  44  Vt.  315 ; 
Barringer  v.  Fisher,  45  Miss.  200. 

§  6.  Confederate  money.  See  ante,  p.  406,  tit.  Payment,  Art.  2,  §  3. 
It  was  held  in  Louisiana,  that  a  tender  of  Confederate  money  in  pay- 
ment would  not  avail  the  defendant,  although  such  money  was  the 
circulating  currency  at  the  time  in  the  community.  Chaves  v.  Hard- 
esty,  19  La.  Ann.  186.     See,  also,  Parker  v.  Broas,  20  id.  167.     So,  a 
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tender  of  Confederate  money  in  1863,  at  its  nominal  value,  in  payment 
of  a  note  due  in  1857,  was  held,  in  North  Carolina,  not  to  be  a  legal 
tender  for  any  purpose.  Love  v.  Johnston^  72  No.  Car.  415.  See  Tate 
V.  Smith,  70  id.  685. 

§  7.  Production  of  the  money.  In  order  to  constitute  a  sufficient 
tender,  there  must  either  be  an  actual  jDroduction  of  the  money  {Ladd  v. 
Patten,  1  Cranch's  C.  C.  263 ;  Walker  v.  Brown,  12  La.  Ann.  266  ; 
Englander  v.  Rogers,  41  Cal.  420  ;  Camp  v.  Simon,  34  Ala.  126) ;  or 
the  production  of  it  must  be  dispensed  with  by  the  express  declaration 
or  an  equivalent  act  of  the  creditor.  Id. ;  TJiomas  v.  Eva/ns,  10  East, 
101 ;  LeatJierdale  v.  Sweejpstone,  3  Carr.  &  P.  342  ;  Strong  v.  BUike, 
46  Barb.  227  ;  Sands  v.  Lyon,  18  Conn.  18.  Great  importance  is  at- 
tached to  the  production  of  the  money,  as  the  sight  of  it  might  tempt 
the  creditor  to  yield.  Finch  v.  Brook,  1  Bing.  N.  C.  253.  It  is  not 
enough  to  show  that  the  debtor  had  the  money  in  his  pocket,  and  that 
he  informed  his  creditor  that  the  money  was  ready  for  him,  and  that 
he  asked  him  to  take  the  money,  when  it  also  appears  that  the  money 
was  not  shown  to  the  creditor.  Under  such  circumstances,  a  creditor 
is  not  bound  to  say  whether  he  will  take  the  money  or  not,  until  it  is 
actually  produced  and  offered  to  him.  Bakeman  v.  Pooler,  15  "Wend. 
637.  See,  also,  Leatherdale  v.  Sweejpstone,  3  Carr,  &  P.  342  ;  Steele 
V.  Biggs,  22  111.  643 ;  Eastman  v.  Rajpids,  21  Iowa,  590  ;  Breed  v 
Hurd,  6  Pick.  356  ;  Strong  v.  Blake,  46  Barb.  228.  And  having 
money  in  bank  sufficient  to  meet  a  note  will  not  support  a  plea  of  ten- 
der, unless  the  fund  was  in  some  way  appropriated  to  the  note. 
Myers  v.  Byington,  34  Iowa,  205.  It  has  however  been  held  that 
an  offer  of  money,  in  bags,  is  a  legal  tender,  and  that  it  is  the  duty  of 
the  receiver  to  count  it,  and  see  that  there  is  enough.  Behaly  v.  Hatch,  1 
"Walk.  (Miss.)  369.  So,  where  a  person  offers  a  sum  of  money,  by 
way  of  tender,  and  states  the  precise  sum  he  so  offers,  which  he  holds 
in  his  hand,  it  is  held  to  be  a  sufficient  tender,  although  it  is  twisted 
up  in  bank  notes  and  not  shown  to  the  party.  Alexander  x.  Brown, 
1  Carr.  &  P.  288.  But  it  is  not  enough  that  a  third  person  has  the 
money  on  the  spot,  which  he  would  loan,  unless  he  actually  consents  to 
loan  it  for  the  purpose  of  the  tender.  Sargent  v.  Graham,  5  N.  H. 
440. 

In  an  Illinois  case,  a  party,  having  executed  to  Myron  Lodge  No.  1, 
of  the  Old  Free  Order  of  Clialdea,  a  certain  promissory  note,  stated  that 
after  the  maturity  of  the  note  he  offered  in  open  lodge  of  said  Order  to 
the  said  lodge  itself,  and  members  present,  to  pay  the  note  and  interest ; 
that  they  then  and  there  refused  to  take  the  money  and  gave  him  fur- 
ther time  without  his  wish,  knowing  that,  at  the  time  he  so  offered  to 
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pay  the  note  and  interest,  he  had  the  money  to  do  it  with ;  and  it  was 
held  that  the  offer  to  pay  in  the  manner  stated  did  not  amount  to  a 
tender.     Liebhranclt  v.  Myron  Lodge^  etc.,  61  111.  81. 

It  is,  however,  the  general  rule,  that,  in  making  a  tender,  actual  pro- 
duction of  the  money  is  not  necessary,  if  the  defendant  refuses  to  re- 
ceive it.  Ajpjpleton  v,  Donaldson^  3  Penn.  St.  381 ;  Jackson  v.  Jacob, 
3  Bing.  E.  C.  869;  Hazard  y.  Loving,  10  Cush.  267.  And  if,  on 
an  offer  of  a  sufficient  sum,  the  creditor  refuses  to  accept  it,  unless  the 
debtor  will  also  pay  another  demand,  this  will  waive  an  actual  offer  of 
the  money,  and  be  a  valid  tender.  Douglass  v.  Patrick,  3  Term  R. 
683.  See,  also,  Cornwell  v.  Haight,  21  N.  Y.  (7  Smith)  462.  But 
where  a  creditor  refuses  to  receive  the  sum  actually  due,  on  the  ground 
that  he  claims  a  larger  sum,  this  will  not  dispense  with  an  actual  offer, 
by  the  debtor,  of  the  amount  really  due.  Dunham  v.  Jackson,  6  "Wend. 
22,  31:.  But  see  Black  v.  Smith,  Peake,  88 ;  Cadman  v.  Lubhock,  5 
Dowl.  &  Ry.  289 ;  Rudul^h  v.  Wagner,  36  Ala.  698 ;  Thome  v. 
Mosher,  20  N.  J.  Eq.  257. 

A  tender  of  money,  which  the  person  to  whom  it  is  tendered  refuses 
to  accept,  but,  upon  its  being  left  with  him  against  his  wish,  afterward 
refuses  to  give  up,  is  sufficient.     Rogers  v.  Butter,  11  Gray,  410. 

If  a  creditor  calls  upon  his  debtor  to  receive  payment,  and  while  he 
is  counting  the  money  the  debtor  tells  him  that  his  claim  is  extortionate, 
he  is  justified  in  leaving  the  premises,  and  though  the  money  is  laid  out 
before  him,  it  is  no  tender.     Harris  v.  Mtdock,  9  How.  (N.  Y.)  402. 

§  8.  Requiring  change.  A  tender  is  not  objectionable  on  account 
of  being  of  a  larger  sum  than  the  amount  due.  Dean  v.  James,  4  B, 
&  Ad.  547;  Patterson  v.  Cox,  25  Ind.  261.  But  a  tender  of  a  larger 
sum,  requiring  change,  is  not  a  good  tender  of  a  smaller  sum.  Bobin- 
son  V.  Cook,  6  Taunt.  336.  Thus,  a  plea  of  tender  of  a  half-year's  rent 
simply  is  not  supported  by  evidence  of  a  tender  of  the  half-year's  rent 
requiring  the  lessor  to  get  change  and  pay  back  the  property  tax.  Id. 
Nor  is  it  a  good  tender  of  a  fractional  sum  for  the  debtor  to  offer  the  cred- 
itor a  bank  note  to  a  larger  amount,  and  to  desire  him  to  take  out  of  that 
the  sum  to  be  paid.     Betterhee  v.  Davis,  3  Camp.  70. 

§  9.  Demanding  receipt.  A  tender  must  be  unconditional  and  un- 
qualified, and,  if  there  is  either  an  express  or  implied  demand  of  a  re- 
ceipt, or  that  the  money  shall  be  received  in  full,  it  will  not  be  a  sufficient 
tender.  Holton  v.  Brown,  18  Yt.  224;  Thayer  v.  Brackett,  12  Mass. 
450 ;  Wood  v.  Hitchcock,  20  Wend.  47;  Sanford  v.  Bidkley,  30  Conn. 
344  ;  Perkins  v.  Beck,  4  Cranch's  C.  C.  68 ;  Laing  v.  Meader,  1  Carr. 
<fe  P.  257 ;  Griffith  v.  Hodges,  1  id.  419 ;  Finch  v.  Miller,  5  C.  B.  428 ; 
Roosevelt  v.  Bull  Head  Bank,  45  Barb.  579.     But  where  a  creditor, 
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on  a  tender  being  made,  refused  to  receive  the  money,  on  account 
of  more  being  due,  it  was  held  that  he  could  not  afterward  object  to  the 
tender,  on  the  ground  that  the  party  making  it  required  a  receipt. 
BiGhardson  v.  Jackson,  8  Mees.  &  W.  298 ;  S.  C,  9  Dowl.  P.  C.  715. 
So,  where  a  sufficient  tender  is  made  in  a  letter  which  requests  that  a 
receipt  may  be  sent  back,  such  request  does  not  vitiate  the  tender,  for 
it  is  not  a  condition.     Jones  v.  Arthurs,  8  Dowl.  P.  C.  442. 

§  10.  Must  be  unconditional.  Asa  general  rule,  a  tender  must  be 
without  qualifications  or  conditions  {Smith  v.  Keels,  15  Rich.  (So.  Car.) 
318) ;  and  if  any  terms  not  embraced  in  the  contract  be  added  which 
the  acceptance  of  the  money  would  cause  the  other  party  to  admit,  the 
tender  is  not  good.  Hastings  v.  Thorley,  8  Carr.  &  P.  573 ;  Bevans 
v.  Rees,  5  M.  &  W.  306 ;  S.  C,  7  Dowl.  P.  C.  510 ;  Shaw  v.  Sears,  3 
Kans.  242 ;  Cothran  v.  Scanlan,  34  Ga.  555  ;  Pulsifer  v.  Shepard,  36 
111.  513.  See  Potter  v.  Douglass,  44  Conn.  541.  A  tender  is  vaHd  if 
It  implies  merely  that  the  party  offers  a  given  sum  as  being  all  that  he 
admits  to  be  due,  but  if  it  implies  also  that  if  the  other  party  takes  the 
money  he  is  required  to  admit  that  no  more  is  due,  the  tender  is  con- 
ditional and  insufficient.  Bowen  v.  Owen,  11  Q.  B.  130.  An  offer  of 
a  certain  sum  as  a  present,  with  a  denial  that  it  is  justly  due  {Sutton  v. 
Hawhins,  8  Carr.  &  P.  259  ;  but  see  Scott  v.  Uxhridge,  etc.,  Co.,  L.  R., 
1  C.  P.  596) ;  or  an  offer  in  full  settlement  and  discharge  of  all  demands 
{Strong  v.  Harvey,  3  Bing.  304 ;  Wood  v.  Hitchcock,  20  Wend.  47), 
would  not  be  a  good  tender.  Id. ;  Draper  v.  Hitt,  43  Yt.  439 ;  5  Am. 
Rep.  292 ;  Nye  v.  Chase,  50  Vt.  306.  And  we  have  already  seen  in 
the  preceding  section  that  a  tender  coupled  with  a  condition,  that  the 
creditor  will  give  a  receipt  or  a  release  in  full,  is  insufficient.  See,  also, 
Clark  V.  Mayor  of  New  York,  1  Keyes  (N.  Y.),  9.  But  see  Brock  v. 
Jones,  16  Tex.  461. 

A  tender  upon  condition  that  certain  securities,  to  which  the  debtor 
is  not  entitled,  shall  be  rendered  to  him,  is  defective.  Brooklyn 
Bank  v.  DeGrauw,  23  Wend.  342.  So,  a  tender  of  the  amount  due 
upon  a  note,  made  upon  the  condition  that  the  holder  will  ratify  an  ar- 
rangement which  has  been  made  concerning  another  matter  {Eddy  v. 
OHara,  14  Wend.  221),  or  upon  condition  that  the  holder  will  dismiss 
an  action  against  the  maker  in  no  way  connected  with  the  note  {Rose  v. 
Duncan,  49  Ind.  269),  is  bad.  See,  also,  Harris  v.  Midock,  9  How. 
(N.  Y.)  402.  So,  tender  of  the  amount  due  upon  a  promissory  note  se- 
cured by  a  mortgage  on  real  estate,  made  upon  the  condition  that  such 
mortgage  shall  be  released  or  canceled,  is  insufficient.  Storey  v.  Krew- 
son,  55  Ind.  397  ;  23  Am.  Rep.  668. 

But  in  the  case  of  commercial  paper,  the  authorities  seem  to  be  uni* 
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form,  that  a  tender  upon  condition  that  the  paper  shall  be  surrendered, 
^s  good,  because  such  paper  might  be  ])ut  in  circulation,  after  payment 
and  innocent  parties  become  liable.  The  indorser  of  a  negotiable  note 
may,  therefore,  insist  upon  a  surrender  of  the  note  to  him  as  a  condi- 
tion of  its  payment.  Wilde?'  v.  /Seelye,  8  Barb.  408.  And  see  Storey 
V.  Iv/'ewson,  55  Ind.  397 ;  23  Am.  Rep.  668.  So,  the  acceptor  of  a 
bill  of  exchange  is  not  bound  to  pay  it  unless  the  holder  produces  the 
bill,  and  offers  to  give  it  up  on  payment  of  the  amount  due  upon  it. 
Hansard  v.  Hohinson,  7  Barn.  &  Cres.  90.  So,  the  maker  of  a  nego- 
tiable promissory  note  may  require  its  delivery  to  him  as  a  condition 
of  its  pa^-ment.  Smith  v.  Hoehwell^  2  Hill,  482.  And  see  Ocean  Nat. 
Banh  of  N.  Y.  v.  Fant,  50  N.  Y.  (5  Sick.)  474.  So  where  a  nego- 
tiable note  is  made  by  two  persons  jointly,  if  either  of  them  pays  the 
note,  he  is  entitled  to  the  possession  of  the  note  on  payment  thereof, 
so  that  he  may  use  it  as  a  voucher  as  against  the  other  joint  maker. 
Gahoon  v.  BanTt  of  Utioa,  7  I^.  Y.  (3  Seld.)  486. 

But  where  the  holder  of  a  bill  of  exchange  has  other  claiins  upon  it, 
against  other  parties  than  the  one  making  the  tender,  the  latter  when 
making  a  tender  can  only  require  an  exoneration  of  himself  to  be  in- 
dorsed on  the  bill,  and  he  is  not  entitled  to  its  possession.  Hargous 
V.  Lahens,  3  Sandf.  (X.  Y.)  213. 

Where  a  tender  is  accompanied  by  a  condition  on  which  the  debtor 
has  a  right  to  insist,  and  to  which  the  creditor  has  no  right  to  object, 
such  a  condition  does  not  vitiate  the  tender.  Wheelock  v.  Tanner^  39 
X.  Y.  (12  Tiff.)  481.  The  question,  as  to  whether  a  tender  was  made 
conditionally  or  not,  is  for  the  jury.  Marsden  v.  Goole,  2  Carr.  & 
Kir.  133. 

§  11.  Tender  under  protest.  An  offer  to  pay  under  protest  the 
sum  claimed  is  a  good  tender.  Manning  v.  Lunn^  2  Carr.  &  Kir.  13  ; 
Scott  V.  Uxhridge,  etc.,  Railway  Co.,  L.  R.,  1  C.  P.  596. 

If  a  debtor  tenders  to  his  creditor  a  sum  of  money,  in  full  for  all  legal 
claims  which  tlie  creditor  may  have  against  him  upon  account,  and  the 
creditor  receives  the  money,  protesting  that  it  is  not  sufficient,  but  say- 
ing that  he  will  take  it  and  pass  it  to  the  debtor's  credit  upon  the  ac- 
count, and  the  debtor  does  not  express  any  dissent  to  this  course,  the 
acceptance  of  the  tender  will  be  no  bar  to  the  creditor's  right  to  re- 
cover such  sum  as  may  be  found  due  to  him,  exceeding  the  amount  of 
the  tender.     Gassett  v.  Andover,  21  Vt.  342. 

§  12.  Tender  of  entire  demand.  A  tender  of  part  of  an  entire 
demand  is  inoperative  {Dixon  v.  Clarhe,  5  C.  B.  365 ;  5  Dowl.  &  L. 
155 ;  Helpkrey  v.  Chicago,  etc.,  R.  R.  Co.,  29  Iowa,  480 ;  Baher  v. 
Gasque,  3  Strobh.  [So.  Car.]  35),  and  is  not  rendered  valiil  by  tlie  debtor 


TENDER  591 

having  a  set-off  for  the  balance.  Searles  v.  Sadgrove,  5  El.  &  Bl.  639. 
But  a  tender  of  a  gross  sum  upon  several  demands,  without  designat- 
ing the  amount  tendered  upon  each,  is  sufficient.  Thetford  v.  Huh- 
lard^  22  Yt.  440.  See  Boyden  v.  Moore,  5  Mass.  365.  Or  if  the  debts 
are  entirely  separate,  as  in  the  case  of  several  promissory  notes,  bills  of 
exchange,  bonds  or  separate  sums  of  money  otherwise  distinct,  the 
debtor  has  a  right  to  elect  such  of  them  as  he  is  willing  to  pay,  and 
make  a  tender  of  them,  omitting  the  others.  Id.  Under  a  contract  for 
the  payment  of  money  without  the  mention  of  interest,  a  tender  of  the 
money  without  interest  is  good  ;  and  if  interest  was  to  be  j)aid,  such  a 
tender,  if  not  objected  to  on  that  ground,  is  not  afterward  subject  to 
that  objection.  Connell  v.  Midllgan,  21  Miss.  (13  S.  &  M.)  388.  See 
Hamar  v.  Diramick,  14  Ind.  105.  A  tender  of  a  sum  actually  due 
on  a  bond,  after  a  breach,  though  less  than  the  penalty,  is  a  suffi- 
cient tender.  Tracy  v.  Strong,  2  Conn.  659.  But  a  tender,  to  be 
available,  must  include  the  accrued  costs  {Barnes  v.  Greene,  30  Iowa, 
114)  ;  and  a  plea  of  tender,  after  suit  brought,  which  does  not  include 
the  costs  which  had  then  accrued,  is  fatally  defective.  Freeman  v. 
Ileming,   5  id,  460. 

An  offer  made  to  pay  the  amount  of  freight  due,  deducting  the  loss 
on  account  of  improper  storage,  the  amount  of  such  loss  to  be  ascer- 
tained by  arbitration,  is  held  to  be  a  good  tender.  Dedeham  v.  Vose, 
3  Blatchf.  (C.  C.)  44. 

Where  a  plaintiff  tenders  to  a  defendant  the  amount  of  a  first  install- 
ment in  gold,  accompanied  with  bonds  and  mortgages,  and  the  defendant 
refuses  to  take  them,  it  is  held  to  be  a  sufficient  tender  of  the  latter, 
although  the  defendant  does  not  examine  them  to  see  that  they  are  cor- 
rect.    Hanna  v.  Phillips,  1  Grant's  (Penn.)  Cas.  253. 

The  innocent  mistake  of  a  debtor  in  tendering  a  sum  less  than  the 
actual  debt  is  the  debtor's  misfortune,  and  does  not  affect  the  creditor's 
right  to  recover  the  balance  unpaid.  Patnote  v.  Sanders,  41  Yt.  QQ. 
See,  also,  Helphrey  v.  Chicago,  etc.,  R.  R.  Co.,  29  Iowa,  480. 

But  when  a  tender  is  made  which  is  not  entirely  sufficient  in  amount, 
and  the  amount  due  is  not  known  to  the  plaintiff,  making  the  tender, 
but  is  within  the  exclusive  knowledge  of  the  defendant,  to  whom  the 
tender  is  made,  who  refused  to  communicate  the  same ;  and  there  is 
evidence  tending  to  show  a  waiver  by  the  defendant  of  the  actual  pro- 
duction of  a  greater  amount  of  money  than  the  amount  tendered,  it  is 
not  error  for  the  court  to  refuse  to  instruct  the  jury  that  the  plaintiff 
cannot  recover,  for  the  reason  that  the  amount  of  his  tender  was  not 
sufficient.  Nelson  v.  Robson,  17  Minn.  284. 
.    §  13.  Keeping  tender  good.     The  principle  of  the  plea  of  tender 
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is,  that  the  defendant  has  been  always  ready  to  perform,  entirely,  the 
contract  on  which  the  action  is  founded ;  and  that  he  did  perform  it  as 
far  as  he  was  able,  by  tendering  the  requisite  money,  the  plaintiff  him- 
self having  precluded  a  complete  performance,  by  refusing  to  accept  it. 
Dixon  V.  ClarTc,  5  C.  B.  365,  377;  HesTceth  v.  Fawcett,  11  Mees.  & 
W.  356.  Accordingly,  if  the  plaintiff  can  show  that  an  entire  perform- 
ance of  the  contract  was  demanded  and  refused,  at  any  time  when,  by 
the  terms  of  it,  he  had  a  right  to  make  such  a  demand,  he  will  avoid  the 
plea,  whether  such  demand  and  refusal  took  place  before  or  after  the 
tender.  Id.;  ante,  p.  576,  Art.  1,  §  1 ;  Rose  v.  Brown,  Kirby  (Conn.), 
293.  And  whei'e  a  proper  tender  is  made  by  two  joint  debtors,  which 
was  refused,  yet  it  was  held  that  a  subsequent  demand  of  the  amount 
from  one  of  the  debtors  invalidated  the  tender  as  to  both.  Peirse  v. 
Bowles,  1  Stark.  323. 

When  a  debtor  has  made  a  tender  of  money,  in  pursuance  of  the  terms 
of  a  contract,  it  is  his  duty  to  keep  the  money  safely,  so  as  to  be  pre- 
pared at  all  times  to  produce  it  when  required,  to  keep  his  tender  good. 
Call  V.  Scott,  4  Call  (Va.),  402 ;  Stow  v.  Russell,  36  III.  18 ;  Pulsifer 
V.  Shej)ard,  36  id.  513.  He  is,  liowever,  at  liberty  to  use  it  as  his  own  ; 
all  he  is  under  obligation  to  do  is,  to  be  ready  at  all  times  to  pay  the 
debt  in  current  money  when  requested.  Cttrtiss  v.  Green'banhs,  24  Yt. 
536.  And  it  is  not  necessary  to  prove,  under  a  plea  of  tender,  that  the 
identical  money  tendered  was  kept  and  brought  into  court.  Colby  v. 
Stevens,  38  N.  11.  191.  So,  in  tendering  back  money  for  the  purpose 
of  rescinding  the  arrangement  under  which  it  had  been  received,  it  is 
immaterial  whether  the  bills  tendered  back  are  the  identical  ones  received 
or  not,  since  in  law  one  dollar  in  money  is  the  equivalent  of  any  other 
dollar.     Michigan,  etG.,R.  R.  Co.  v.  Dunham,  30  Mich.  128. 

It  has,  however,  been  doubted  whether  a  tender  is  good  when  it 
appears  that  the  money  tendered  was  afterward  used  by  the  debtor  in 
his  own  business,  and  mingled  with  his  other  money.  And  it  was  held 
that,  when  bills  are  tendered  in  payment  and  not  objected  to,  the  same 
bills  shoidd  be  brought  into  court.  Roosevelt  v.  BulVs  Head  Bank, 
45  Barb.  579. 

In  an  equitable  action,  where  a  party  relies  upon  a  tender  of  money 
it  is  sufficient,  to  keep  such  tender  good,  that  he  offers  to  bring  the 
money  into  court,  and  is  ready  to  comply  with  the  directions  of  the  court 
in  regard  to  it.  Breitenbach  v.  Turner,  1 8  Wis.  140.  And  see  Liv- 
ingston County  V.  Henneberry,  41  111.  180. 

When  a  tender  is  made  of  a  greater  sum  than  is  due,  it  is  not  neces- 
sary to  pay  or  keep  good  the  whole  amount  of  such  tender.  Abel  v. 
Oj>el,  24  Ind.  250. 
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§  14.  Waiver  of  strict  tender.  A  tender  may  be  waived  or  dis- 
pensed with  by  words  or  acts,  and  \naj  be  excused  by  circumstances  or 
by  omissions  of  the  party  to  whom  it  should  otherwise  have  been  made. 
Bolmes  v.  Holmes,  12  Barb.  137 ;  S.  C.  affirmed,  9  N.  Y.  (5  Seld.)  525; 
Mattocks  V.  Young,  QQ  Me.  459.  Thus,  a  party  who  declares  positively, 
when  an  offer  is  made  to  pay  him,  that  nothing  is  due  him,  and  that  he 
will  accept  no  money,  thereby  effectually  excuses  any  tender,  and  is  not 
entitled  afterward  to  object  that  money  Avas  not  particularly  counted  out 
and  presented  to  him,  whicli  he  had  declared  in  advance  he  would  not 
take.  Lacy  v.  Wilson,  24  Mich.  479.  And  see  Brewer  v.  Flemincj,  51 
Penn.  St.  102  ;  Wesling  v.  JVoonan,  31  Miss.  599 ;  Barker  v.  Parlcen- 
horn,  2  Wash.  (C.  C.)  142 ;  Dorsey  v.  Barhee,  6  Litt.  (Ky.)  204.  And 
the  refusal  to  receive  an  amount  proffered,  on  the  ground  of  insuffi- 
ciency, is  a  waiver  of  any  informalities  in  a  tender.  Whelan  v.  Reilley, 
61  Mo.  565.  A  offered  to  pay  money  to  B,  holding  her  purse  in  her 
hand,  in  sight  of  B,  who  saw  the  purse,  but  not  the  bills.  A  opened 
the  purse  and  was  in  the  act  of  taking  out  the  bills,  but  stopped  on 
account  of  the  refusal  of  B  to  receive  the  money,  and  it  was  held  that 
the  offer  was  neither  payment  nor  tender,  but  that  the  refusal  was  an 
excuse  for  not  making  the  tender.  Thome  v.  Mosher,  20  N.  J.  Eq.  257. 
See  Ashhurn  v.  Poulter,  35  Conn.  553. 

And  though  a  debtor  offers  to  pay  a  debt,  with  the  ability  to  do  so, 
yet  if  the  creditor  proposes  to  let  it  remain,  and  the  debtor  consents 
and  retains  the  money,  this  is  a  waiver  by  the  debtor  of  his  tender,  and 
he  cannot  set  it  up  in  his  defense.     Terrell  v.  Walker,  65  No.  Car.  91. 

Where  a  party  designedly  absents  himself  from  home,  for  the  fraud- 
ulent purpose  of  avoiding  a  tender,  he  cannot  object  that  no  tender  was 
made.  Southworth  v.  Smith,  7  Cush.  391.  And  a  person  to  whom 
money  was  due  having  designedly  evaded  a  tender,  and  brought  his 
action  so  soon  that  it  could  not  be  made  before  the  commencement  of 
the  action,  this  is  a  siifficient  excuse  for  making  no  tender.  Gilmore  v. 
Holt,  4  Pick.  257. 

So  if,  at  the  time  of  making  a  tender,  the  debtor  has  no  knowledge 
of  the  commencement  of  a  suit,  and  the  creditor  does  not  inform  him 
thereof,  nor  make  claim  of  costs,  but  refuses  to  accept  the  amount  ten- 
dered solely  on  account  of  its  insufficiency  to  pay  the  debt,  it  may  be 
regarded  as  a  waiver  of  all  claim  for  costs.  Haskell  v.  Brewer,  11  Me. 
258. 

So,  in  general,  where  a  party  places  his  refusal  to  accept  tender  on 
certain  specific  objections,  he  cannot,  after  action  commenced,  raise 
other  objections,  trifling  in  their  character,  and  which  could  easily  have 
YoL.  VII.— 75 
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been  remedied  at  the  time.  Stokes  v.  Eecknagel,  6  Jones  &  Sp.  (^N.  Y.) 
368.     See,  also,  Adams  v.  Ilehn,  55  Mo.  468. 

Where  a  creditor  is  entitled  to  the  payment  of  his  debt  in  coin,  and 
declares  he  will  receive  the  amomit  in  currency  only  at  its  value,  or  on 
account,  and  retain  his  claim  for  the  difference,  and  the  debtor,  without 
objection,  allows  him  to  do  so,  the  latter  impliedly  assents  to  the  cred- 
itor's proposal.     Tyers  v.  United  States,  5  Ct.  of  CI.  509. 

§  15.  Effect  of  a  valid  tender.  A  tender  of  money  in  payment  of 
a  money  debt,  however  formal  and  legal,  will  not  extinguish  the  debt, 
though  it  will  stop  the  running  of  interest,  and  protect  the  debtor  from 
subsequent  costs.  Moffat  v.  Parsons,  5  Taunt.  307  ;  Woodruff  v.  Trap- 
nail,  12  Ark.  640 ;  Hamlett  v.  Tallman,  30  id.  505 ;  Ilaynes  v.  Thorn, 
28  N.  H.  386;  Fuller  v.  Pelton,  16  Ohio,  457;  Cornells.  Green,  10 
Serg.  &  E.  (Penn.)  14;  Raymond  v.  Bearnard,  12  Johns.  274.  A 
tender  of  money  is  held  to  be  an  admission  of  a  debt  to  the  extent  of 
the  amount  tendered,  and  the  party  tendering  it  will  generally  be  liable 
for  the  amount  tendered  {Fisher  v.  Moore,  19  Iowa,  84 ;  Monroe  v. 
Chaldech,  78  111.  429) ;  and  a  jury  cannot  award  less.  Sweetland  v. 
Tuthill,  54  id.  215.  But  see  Clarke  v.  Lyon  Co.,  7  Kev.  75.  It  is 
said  that  the  effect  of  a  common-law  tender  simply  is,  that  if  the  plaintiff 
does  not  accept  the  money,  and  on  the  trial  the  defendant  establishes 
his  defense  of  tender,  then  such  defense  bars  the  recovery  of  all  interest 
subsequent  to  the  tender,  and  all  costs,  and  entitles  the  defendant  to 
costs,  and  does  not  in  any  event  bar  a  recovery  of  the  j^rincipal  amount 
due,  with  interest  to  the  day  of  tender.  Hill  v.  Place,  7  Eobt.  (N.  T.) 
389  ;  S.  C,  36  How.  26  ;  5  Abb.  (N.  S.)  18  ;  affirmed,  48  N.  Y,  (3  Sick.) 
520 ;  Kelly  v.  West,  4  Jones  &  Sp.  304. 

But  the  rule  that  a  plaintiff  is  in  any  event  entitled  to  recover  the 
amount  tendered  hj  the  defendant  is  held  not  to  apply  to  an  action 
brought  to  recover  a  penalty,  of  a  fixed  amount,  and  that  alone.  In 
such  an  action,  unless  the  plaintiff  recovers  the  amount  of  the  penalty, 
he  is  not  entitled  to  any  judgment.  Canastota,  etc..  Plank  Road  Co. 
V.  Parkin,  50  Barb.  601. 

If,  after  a  tender  and  refusal,  the  debtor,  in  the  presence  of  tlie  cred- 
itor, and  with  his  full  knowledge,  deposits  tlie  money  with  a  third  per- 
son to  be  ]3aid  to  the  creditor  upon  calling  for  it,  the  creditor  is  under 
no  obligation  to  apply  to  the  depository  ;  and  if  the  debtor  upon  a  sub- 
sequent demand  does  not  pay  or  tender  the  sum  due,  he  loses  the  ben- 
efit of  the  previous  tender.     Town  v.  Trow,  24  Pick.  168. 

So  it  is  held  that  the  tender  of  a  sum  of  money,  and  an  intimation 
by  the  payee  of  a  wilhngness  to  receive  it  without  actual  reception  of 
it,  is  not  a  payment  nor  does  the  property  in  the  coin  pass,  but  it  is  sub- 
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ject  to  be  seized  b}^  an  officer,  on  process  at^ainst  the  party  who  has  so  ten- 
dered the  money.  Thonijpsorh  v.  Kellogg,  23  Mo.  281.  And  a  tender  less 
than  the  debt,  though  paid  into  court,  should  not  be  deducted  from  the 
debt  in  making  up  the  judgment,  but  belongs  solely  to  the  defendant. 
Meeker  v.  Ilurd,  31  Yt.  639.  A  party  to  a  contract,  on  rescinding  it, 
tendered  a  return  of  the  consideration,  but  the  other  refused  it,  and 
sued  for  and  recovered  damages,  and  it  was  held  that  the  sum  tendered 
was  not  to  be  deemed  paid  and  therefore  to  be  deducted  from  the 
award.  Howard  v.  Hunt^  57  jSf.  H.  467.  And  see  Stowell  v.  Bead, 
16  N.  H.  20. 

But  a  tender  by  a  debtor,  if  received  by  the  creditor,  operates  as  a 
payment  of  the  debt  or  claim  on  account  of  which  it  was  tendered,  to 
the  amount  of  the  sum  received  ;  and,  if  the  tender  is  made  on  account 
of  the  debt  and  costs  in  a  pending  suit  and  is  received,  the  creditor 
persists  in  his  suit  at  the  peril  of  future  costs,  if  the  sum  received  turns 
out  to  have  been  sufficient  to  pay  the  debt  and  costs  at  the  time  the 
tender  was  made.  Carpenter  v.  Welch,  40  Yt.  251.  See  CocTcrill  v. 
Kirlpatrick,  9  Mo.  697 ;  Logue  v.  Gillick,  1  E.  D.  Smith  (N.  Y.), 
398  ;  Mitchell  v.  Merrill,  2  Blackf.  (Ind.)  87. 

In  Connecticut,  a  tender  after  day  of  payment  is  a  defense  to  the 
action.  Tracy  x.  Strong,  2  Conn.  659.  And  see  Ashburnx.  Poulter, 
35  id.  553 ;  Call  v.  Lothrop,  39  Me.  434. 

A  tender,  regularly  and  lawfidly  made,  discharges  a  lien,  and  while 
the  debt  is  not  thereby  discharged  without  payment,  yet  the  security  is 
destroyed  at  once.  The  principle  governing  the  subject  is,  that  tender 
is  equivalent  to  payment  as  to  all  things  which  are  incidental  and  acces- 
sorial to  the  debt.  The  creditor,  by  refusing  to  acce^^t,  does  not  for- 
feit his  right  to  the  thing  tendered,  but  he  does  lose  all  collateral  ben- 
efits or  securities.  Kortright  v.  Cady,  21  N.  Y.  (7  Smith)  366.  And 
in  the  case  cited,  this  principle  was  applied  to  mortgages  of  real  estate ; 
the  court  holding,  that  a  tender  of  the  debt,  either  upon  or  after  the 
law  day,  extinguishes  the  mortgage,  and  leaves  the  mortgagee  only  a 
creditor  of  the  mortgagor.  See,  also.  Frost  v.  Yonkers  Savings 
Bank,  70  N.  Y.  (25  Sick.)  553  ;  26  Am.  Rep.  627 ;  Van  Ilusan  v. 
Kanouse,  13  Mich.  303  ;  Proctor  v.  Robinson,  35  id.  284.  So,  a 
tender  to  a  sheriff  by  the  judgment  debtor  of  the  full  amount  col- 
lectible upon  an  execution  in  the  hands  of  the  former,  discharges  the 
lien  of  the  execution  upon  property  levied  on  by  virtue  thereof ;  and 
in  case  of  a  refusal  to  accept  the  tender,  and  a  subsequent  sale  of  the 
property  under  the  execution,  an  action  for  conversion  will  lie. 
Tiffany  v.  St.  John,  65  N.  Y.  (20  Sick.)  314;  S.  C,  22  Am.  Rep. 
612. 
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And  tlie  holder  of  a  secmnty  upon  which  a  party  authorized  makes 
a  tender,  is  not  concerned  where  or  on  what  terms  the  person  tender- 
ing the  money  obtained  it,  so  long  as  he  could  have  got  payment  by 
accepting  the  tender.     Eslow  v.  Mitchell^  26  Mich.  500. 

§  16.  Demand  after  a  tender.  Where  the  issue  is  on  a  subsequent 
demand  and  refusal  to  a  plea  of  tender,  the  demand  of  the  debt,  to  do 
away  with  the  effect  of  the  tender,  must  be  by  some  one  authorized  to 
receive  it,  and  to  give  the  debtor  a  discharge.  Coles  v.  Bell^  1  Camp. 
478,  n.  And  see  Coore  v.  Callaway,  1  Esp.  115.  This  is  held  to  be 
so  even  in  replevin.     Pimm,  v.  Grevill,  6  id.  95. 

After  a  tender  of  what  is  due  from  two  persons  on  a  joint  contract, 
a  subsequent  application  to  one  of  them  is  sufficient  to  support  a  repli- 
cation, that  the  plaintiff  subsequently  demanded  payment  from  both, 
Peirse  v.  Bowles,  1  Stark.  323. 

So,  a  letter  demanding  payment  of  a  debt  sent  to  the  defendant's 
house,  and  to  which  an  answer  is  returned  that  the  demand  should  be 
settled,  is  held  to  be  sufficient  evidence  of  a  demand,  on  the  issue  of  a 
subsequent  demand  and  refusal  to  a  plea  of  tender.  Hay  ward  v. 
Hague,  4  Esp.  93. 

§  17.  Pleading  a  tender.  When  a  tender  is  relied  on  as  a  defense 
to  an  action  for  the  breach  of  a  contract  to  pay  money,  the  object  of 
the  defense  is  to  relieve  the  party  from  the  payment  of  damages  and 
costs,  and,  in  some  cases,  to  recover  the  costs  incurred  in  the  defense. 
See  OMte,  p.  594,  §  15  ;  1  Wait's  L.  <fe  Pr.  1055;  Fuller  v.  Pelton,  16 
Ohio,  457.  This  defense,  like  that  in  every  other  case,  must  show  such 
facts  as  will  legally  constitute  a  defense,  so  far  as  it  is  pleaded  as  such. 
And  the  facts  alleged  must  be  such  as  to  show  that  the  particular  ten- 
der relied  on  was  properly  made.  Id.  Tender  must  be  pleaded  specially, 
and  such  plea  must  not  only  aver  the  offer  to  pay,  but  show  a  con- 
tinued readiness  to  keep  good  the  tender  made.  Besancon  v.  Shirley, 
9  Sm.  &  M.  457  ;  Lyon  v.  Williamson,  27  Me.  149 ;  Griffin  v.  Tyson^ 
17  Yt.  35  ;  BarJcer  v.  Brink,  5  Iowa,  481  ;  WhitlocTc  v.  Squire,  10 
Mod.  81  ;  Hume  v.  Peploe,  8  East,  168.  The  plea  must  show  that  the 
defendant  has  always  been  ready  to  pay  the  money  from  the  time  when 
it  first  became  due.  Id.  But  it  was  held  that  a  brief  statement  in  the 
general  issue,  of  a  tender  of  money  to  the  plaintiff,  although  informal 
as  a  plea  of  tender,  inasmuch  as  it  did  not  allege  that  the  defend- 
ant had  ever  been  ready  to  pay  the  money,  was  sufficient  to  authorize 
evidence  of  the  tender  to  be  given  under  it.  C lough  v.  C  lough,  26 
N.  H.  24.  And  tenders  authorized  by  statute,  after  suits  are  com- 
menced, and  before  their  entry  into  court,  are  not  to  be  pleaded,  but 
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given  in  evidence  under  the  general  issue,  in  Vermont.  Woodcock  v. 
Clarh,  18  Vt.  333. 

If  the  right  of  action  is  founded  upon  the  common  counts,  an  answer 
of  tender,  with  a  payment  of  the  amount  into  court,  is  an  admission 
that  the  sum  paid  in  is  due  on  some  contract,  but  not  that  the  defend- 
ant is  Kable  upon  any  particular  contract  upon  which  the  plaintifE  may 
choose  to  rely.  Charles  v.  Branker^  12  Mees.  &  W.  743  ;  Archer  v. 
English,  1  Man.  &  Gr.  873.  See  Smith  v.  Mcmmrs^  5  C.  B.  (N.  S.) 
632.  On  the  other  hand,  if  the  complaint  is  on  a  special  contract  the 
answer  of  tender,  and  the  payment  into  court,  is  an  admission  of  the 
cause  of  action  as  set  forth,  though  it  does  not  admit  the  amount 
of  damages  which  may  be  therein  alleged.  Wright  v.  Goddard,  8 
Ad.  &  El.  141 ;  Stoveld  v.  Brewin,  2  B.  &  Ad.  116  ;  Johnston  v. 
Columbian  Ins.  Co.,  7  Johns.  315 ;  Spalding  v.  Yandercook,  2 
Wend.  431. 

So,  in  actions  for  torts,  if  the  complaint  is  special,  as  for  an  injury 
by  a  railway  company,  or  other  special  cause  of  action,  an  answer  of 
payment  or  tender  admits  the  cause  of  action  set  out,  but  leaves  the 
question  of  damages  for  the  jury,  or  the  court  sitting  in  their  place. 
Bacon  v.  Charlton,  7  Cush.  581 ;  1  Wait's  L.  &  Pr.  1056.  And  see 
Lloyd  V.  Walkey,  9  Carr.  &  P.  771.  On  the  other  hand,  if  the  com- 
plaint is  general,  as  in  an  action  of  trover  for  several  distinct  articles, 
the  answer  will  operate  as  an  admission  of  some  cause  of  action,  though 
not  of  a  conversion  of  any  particular  article  set  out  in  the  complaint. 
Cook  V.  Bartle,  8  Carr.  &  P.  568;  Story  v.  Finnis,  6  Exch.  123;  1 
Wait's  L.  &  Pr.  1056. 

That  the  averments  of  a  plea  of  tender  must  show  that  the  sum 
tendered  was  sufficient  to  discharge  the  debt,  see  Bailey  v,  Troxell, 
43  Ind.  432. 

As  it  respects  evidence  of  a  tender,  it  is  held  that  tenders  are  stricti 
juris,  and  nothing  will  be  presumed  in  their  favor.  Shotwell  v.  Denn- 
man,  1  N.  J.  Law,  174.  And  where  a  tender  is  pleaded  the  burden 
of  proof  is  upon  the  party  pleading  it.  Pulsifer  v.  Shepard,  36  111. 
513.  But  proof  of  a  tender,  though  not  of  that  clear  and  satisfactory 
character  which  convinces  the  mind  beyond  doubt,  will  be  held  suffi- 
cient.    Kerney  v.  Gardner,  27  id.  162. 

Where  a  complaint  avers  a  tender,  and  a  tender  is  necessary  to  sup- 
port the  action,  evidence  that  a  tender  has  been  waived,  is  admissible 
and  is  sufficient.     Holmes  v.  Holmes,  9  IST.  Y.  (5  Seld.)  525. 

Where  a  party  pleads  a  tender  in  equity,  he  will  be  held  to  as 
great  strictness  as  he  would  be  at  law.  Taylor  v.  Meed,  5  T.  B.  Monr. 
(Ky.)36. 
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§  18.  Tender  of  chattels.  Like  a  tender  of  money,  a  tender  of  chat- 
tels ought  to  be  without  qualifications  or  conditions,  or  it  will  be  invalid  ; 
and  the  tender  should  be  made  in  such  a  way  that  the  party  may  have 
a  reasonable  opportunity  of  inspecting  the  chattels,  and  of  ascertain- 
ing whether  what  he  has  bargained  for  is  presented  for  his  acceptance, 
Isheriwod  v.  Whitmore,  10  Mees.  &  W.  757 ;  11  id.  347 ;  Brown  v. 
Gilmore,  8  Me.  107.  So,  like  a  tender  of  money,  a  tender  of  chattels 
may  be  made  by  an  agent ;  but  if  the  agent  has  instructions  from  his 
principal,  not  to  deliver  the  chattels  to  the  other  party  unless  he  will 
cancel  and  deliver  up  the  contract,  this  is  not  a  good  tender,  although 
the  agent  had  the  chattels  at  the  right  time  and  the  proper  place. 
Robinson  v.  Batchelder^  4  N.  H.  40. 

A  tender  of  chattels  differs,  however,  both  in  mode  and  effect,  from 
a  tender  in  money.  Thus,  we  have  seen  {ante,  p,  582,  Art.  1,  §  8), 
that,  if  the  payment  is  to  be  made  in  money,  it  is  the  duty  of  the  de- 
fendant, when  the  debt  is  due,  to  seek  the  plaintiff,  in  order  to  make 
the  payment.  See,  also,  Goodwin  y,  HolbrooTc,  4  Wend,  379,  But  if 
the  payment  is  to  be  made  in  specific  articles,  such  as  grain,  timber, 
produce,  groceries  or  the  like,  then  a  demand  may  be  necessary,  for  the 
reason  that  he  who  is  to  perform  is  not  bound  to  carry  the  property 
about  seeking  the  other  party,  but  it  is  for  the  other  to  go  and  get  it,  or 
to  a2)point  where  he  will  receive  it,  that  it  may  be  delivered  to  him. 
Co,  Litt,  210,  l.  And  see  Bach  v.  Owen,  5  Term  R,  409  ;  Scott  v. 
Crane,  1  Conn.  255;  Lohdell  v.  Hopkins,  5  Cow.  516;  Ewing  v, 
French,  1  Blackf,  (Ind.)  170  ;  Mason  v,  Briggs,  16  Mass,  453,  The 
general  rule  is  stated  to  be,  that  "  where  payment  is  to  be  made  in  any 
thing  besides  money,  and  it  appears,  or  is  necessarily  implied  from  the 
terms  of  the  contract  and  the  nature  of  the  articles  to  be  received  in 
payment,  that  it  was  the  intention  of  the  parties  that  the  debtor  is  to 
deliver  them  at  his  residence,  or  otherwise,  when  requested  by  the 
creditor,  then  a  special  request  to  deliver  them  must  be  made  to  the 
debtor  before  suit  is  brought ;  but  in  all  other  cases,  no  demand  is 
necessary  before  suit  for  a  debt."  Daly,  C.  J,,  in  Counsel  v.  Vulture 
Mining  Company  of  Arizona,  5  Daly  (N,  T,),  74,  See,  also.  Miles 
V,  Roberts,  34  N,  H.  253 ;  Middlesex  Co.  v.  Osgood,  4  Gray,  447 ; 
Barr  v,  Myers,  3  "Watts  &  Serg.  299.  Chattels  require  different 
modes  of  tender  according  to  their  character.  See  id.  The  subject- 
matter  of  the  agreement,  the  object  of  making  it,  the  sense  in  which 
the  parties  mutually  understood  it  at  the  time  it  was  made,  the 
place  where  it  was  entered  into,  the  use  to  which  any  articles  stip- 
ulated to  be  delivered  were  to  be  applied,  if  materials  for  building, 
when  and  where  to  be  used,  and  finally  the  practical  exposition,  and 
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the  general  understanding,  custom  and  usage  among  those  who  enter 
into  similar  contracts,  in  the  execution  and  performance,  must  all 
be  taken  into  consideration.  Roberts  v.  Beatty^  2  Penr.  &  W. 
(Penn.)  63 ;  Miles  v.  Roberts^  34  N.  H.  245.  And  see  Eayden  v. 
Demets,  53  N.  Y.  (8  Sick.)  426. 

Where  the  time  of  delivery  is  fixed,  the  tender  should  be  at  the 
time  agreed,  unless  the  time  fall  on  a  Sunday,  in  which  case  a  tender 
on  Monday  is  sufficient.  Salter  v.  Bwt^  20  "Wend.  205  ;  Barrett 
V.  Allen,  10  Ohio,  426;  2  Story  on  Cont.,  §  1411.  A  tender  after 
Sunset  is  sufficient,  if  the  debtor  was  present  and  prepared  to  deliver 
the  chattels  at  the  appointed  place  in  season  to  complete  the  tender 
before  sunset,  and  the  creditor  was  absent  and  could  not  receive 
them.  Avery  v.  Stewart,  2  Conn.  69.  And  see  Startup  v.  Macdoii- 
ald,  7  Scott  (N.  R.),  269 ;  Soutliworth  v.  Smith,  7  Cush.  391 ;  Buck- 
ham  V.  Smith,  5  T.  B.  Monr.  (Ky.)  372 ;  Berry  v.  liall,  54  Ala. 
446 ;  SoA^ary  v.  Goe,  3  Wash.  (C.  C.)  140 ;  Haynes  v.  Thorn,  28  N. 
H.  400.  A  debt  payable  at  a  certain  time  in  specific  articles  is 
payable  in  money  after  the  expiration  of  that  time,  unless  there  has 
been  a  tender  of  the  articles,  at  the  time.  Toimisend  v.  Wells,  3  Day 
(Conn.),  327;  Hamilton  v.  Eller,  11  Ired.  (No.  Car.)  Law,  276.  But 
under  a  contract  to  deliver  chattels  at  a  certain  time  and  place,  it  is  a  good 
defense  pro  tanto  that  the  creditor  received  and  accepted  a  part  of  the 
articles  before  the  day  specified.     Robinson  v.  Batchelder,  4  N.  II.  40. 

After  a  tender  of  specific  articles  it  is  not  necessary,  as  in  case 
of  a  tender  of  money,  for  the  debtor  to  have  the  property  always 
ready.  A  complete  and  effectual  tender  vests  the  title  to  the  chattels 
in  the  creditor,  but  a  tender  of  money  does  not.  McConnel  v.  Ilally 
Brayt.  (Vt.)  223 ;  Smith  v.  Loomis,  7  Conn.  110 ;  Curtis  v.  Green- 
hanks,  24  Yt.  536  ;  Leballister  v.  Nash,  24  Me.  316  ;  Lamb  v.  Lathrop, 
13  Wend.  95.  But  see  Weld  v.  Hadley,  1  N.  H.  295.  Upon  a  valid 
tender  of  a  chattel,  or  the  promissory  note  of  a  third  party,  in  per- 
foraiance  of  a  contract,  the  title  is  changed  and  the  contract  dis- 
charged ;  and  if  the  tender  is  refused,  the  party  making  it  may,  if  he 
so  elect,  continue  in  possession,  and  thereupon  become  a  bailee  for  the 
creditor.  DesArts  v.  Leggett,  16  N.  Y.  (2  Smith)  582.  But  in  order 
that  a  tender  may  have  the  effect  to  vest  the  title  to  the  chattels  in  the 
creditor,  they  must  be  separated,  set  apart,  and  designated,  so  that  the 
creditor  may  distinguish  them  from  all  others.  Cherry  v.  Newby,  11 
Tex.  457  ;  Wyman  v.  Winslow,  11  Me.  398  ;  Smith  v.  Loomis,  7 
Conn.  110, 119  ;  BaUs  v.  Bates,  1  Miss.  (Walk.)  401 ;  McJilton  v.  Smi- 
zer,  18  Mo.  111. 

Where  the  promise  is  in  the  alternative,  either  to  pay  a  specified  sum, 
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or  to  deliver  certain  chattels,  at  a  particular  time,  the  right  of  election 
belongs  to  the  promisor.  And  he  may  j)ay  the  money  or  deliver  the 
chattels  at  his  option,  provided  he  makes  his  election  and  the  payment 
or  delivery  before  the  day  for  performance  has  passed.  Stewart  v. 
Donelly,  4  Yerg.  (Tenn.)  1Y7  ;  Oilman  v.  Moore,  14  Yt.  457  ;  Plow- 
man V.  Riddle,  7  Ala.  775.  But,  if  that  day  is  permitted  to  pass 
without  any  election  by  the  promisor,  this  right  of  election  is  gone 
and  the  promisee  has  an  absolute  right  to  the  money,  and  may  main- 
tain an  action  for  its  recovery.  Id. ;  Trowbridge  v.  Tlolcomh,  4  Ohio 
St.  38 ;  Ileywood  v.  Heywood,  42  Me.  229  ;  Choice  v.  Moseley,  1 
Bailey  (So.  Car.),  136 ;  Miller  v.  McClain,  10  Yerg.  (Tenn.)  245. 

Wliere  a  right  of  action  has  accrued,  for  the  non-delivery  of  an  arti- 
cle agreed  to  be  delivered  in  a  certain  event,  such  right  is  not  defeated 
by  a  subsequent  tender.  Gould  v.  Baiiks,  8  "Wend.  563.  See  Buck 
V.  Burh,  18  N.  Y.  (4  Smith)  337. 

In  a  plea  of  tender  of  goods,  upon  a  note,  the  articles  tendered  must 
be  particularly  described,  so  that  they  can  be  known.  Nichols  v. 
'Whiting,  1  Boot  (Conn.),  443.  So,  a  plea  of  tender  of  specific  prop, 
erty  at  the  obligor's  residence  should  show  that  the  tender  was  made 
at  the  uttermost  convenient  hour  of  the  day.  Jouett  v.  Wagnon, 
2  Bibb  (Ky.),  269.  See,  also,  Tiernan  v.  Najpier,  5  Yerg.  (Tenn.) 
410. 

§  19.  Tender  of  performance.  In  order  to  make  a  tender  effect- 
ual, so  as  to  give  a  vendee  in  a  contract  for  the  conveyance  of  real 
estate,  a  right  to  demand  a  deed,  an  offer  to  pay  the  money  without 
condition,  and  a  demand  for  a  deed,  with  an  offer  to  execute  the  mort- 
gage agreed  upon,  should  be  shown.  Gaven  v.  Hagen,  15  Cal.  208. 
See  Henry  v.  Raiman,  25  Penn.  St.  354.  And  where  by  special 
contract  between  the  vendor  and  the  vendee,  a  deed  of  the  land  placed  in 
the  hands  of  a  third  party  is  to  be  delivered  to  the  vendee  upon  the 
payment  by  him  to  the  vendor  of  the  amount  of  a  note  given  for 
the  purchase-money,  the  vendor  may  collect  that  note  by  law  with- 
out tendering  a  deed.     Rollins  v.  Thornhurg,  22  Iowa,  389. 

A  tender  of  a  deed  to  one  of  two  joint  purchasers,  and  a  refusal  by 
him,  is  sufficient.  No  tender  need  be  made  to  the  other  also.  Carman 
v.  Pultz,  21  N.  Y.  (7  Smith)  547;  Dawson  v.  Eioing,  16  Serg.  &  R. 
371. 

But  a  tender,  though  sufficient  to  enable  a  party  to  maintain  an  action 
upon  a  dependent  covenant,  condition,  or  agreement,  is  not  equivalent 
to  performance.  And  when  suit  is  brought,  the  plaintiff  must  show  a 
continuous  readiness  to  perform  after  the  tender.  Redingt(m  v.  Chase, 
34  Cal.  QQQ. 
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A  tender  of  performance  of  a  contract  for  services,  when  once  suffi- 
ciently made,  need  not  be  repeated  unless  the  defendant  has  signified 
his  willingness  to  accej^t  it.  Thornjjson  v.  Wood,  1  Hilt.  (K.  Y.)  93. 
And  see  Howard  v.  Daly,  61  N.  Y.  (16  Sick.)  362 ;  19  Am.  Rep.  285. 

Where  a  purchaser  signs  and  delivers  to  the  seller  an  agreement  to 
buy  personal  property  upon  terms  specified,  and  the  latter  agrees  by 
parol  to  sell  upon  the  terms  stated,  there  is  a  binding  contract  which 
may  be  enforced  against  the  purchaser.  And  the  seller  in  such  case 
may,  upon  tender  of  performance  upon  his  part  and  demand  of  payment, 
and  upon  refusal  of  the  purchaser  to  perform,  treat  the  property  as  be- 
longing to  the  defendant,  and  may  sue  for  and  recover  the  price  agreed 
to  be  paid.  Mason  v.  Decker,  72  N.  Y.  (27  Sick.)  595.  Or  he  may 
elect  to  sell  the  property  as  the  agent  of  the  purchaser,  apply  the 
proceeds  upon  the  purchase-price,  and  recover  the  balance,  if  any,  or 
he  may  retain  the  property,  and  recover  as  damages  the  difference 
between  the  contract  price  and  the  market  price.  Id.  And  see  Dus- 
tan  V.  Mg Andrew,  44  N.  Y.  (5  Hand)  72. 

In  an  action  upon  a  covenant  to  perform  certain  work,  a  plea  of 
tender  to  perform  the  work,  without  showing  where  the  tender  was 
made,  or  without  averring  that  the  obligee  was  requested  to  appoint 
the  place,  was  held  to  be  bad.     Trahue  v.  Kay^  4  Bibb  (Ky.),  226. 
Vol.  VII.— 76 
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CHAPTER  LXV. 

USURY. 
ARTICLE   I. 

GENERAL    RULES    AND    PKINCIPLES. 

Section  1.  Definition  and  nature.  Usury  is  the  excess  over  the 
the  legal  rate  charged  to  a  borrower  for  the  use  of  money.  Originally, 
the  word  was  applied  to  all  interest  reserved  for  the  use  of  money,  and 
in  the  early  ages  the  taking  of  such  interest  was  not  allowed.  2  Bouv. 
Law  Diet.  629. 

To  constitute  usury  there  must  be  a  contract  for  the  return  of  the 
money  at  all  events ;  for,  if  the  return  of  the  principal  with  interest,  or 
the  principal  only,  depends  upon  a  contingency,  there  can  be  no  usury  ; 
but  if  the  contingency  extends  only  to  interest,  and  the  principal  be  be- 
yond the  reach  of  hazard,  the  lender  will  be  guilty  of  usury  if  he  receives 
interest  beyond  the  amount  allowed  by  law.  As  the  principal  is  put  to 
hazard  in  insurances,  annuities,  and  bottomry,  the  parties  may  charge 
and  receive  greater  interest  than  is  allowed  by  law  in  common  cases, 
and  the  transaction  will  not  be  usurious.  Ord  on  Usury,  23,  39,  64 ; 
Bank  of  United  States  v.  Oivens,  2  Pet.  537.  And  see  Tiffany  v. 
Boatma/ii^s  Institution^  18  Wall.  375.  But  w^here  a  contract  is  simply 
for  the  loan  of  money,  and  the  capital  is  to  be  returned  at  all  events, 
any  profit  made  or  loss  imposed  upon  the  borrower  in  addition  to  the 
legal  rate  of  interest  is  usury,  no  matter  what  form  or  disguise  it  may 
assume.  Buttrick  v.  Harris.^  1  Biss.  442.  But  nothing  short  of  a 
corrupt  and  illegal  contract  in  violation  of  the  statute  will  constitute 
usury ;  it  must  be  a  contract  or  agreement  for  the  loan  or  forbearance  of 
money,  goods,  or  things  in  action,  by  which  illegal  interest  is  reserved, 
or  agreed  to  be  reserved  or  taken,  otherwise  usury  does  not  exist.  Les- 
ley V.  Johnson^  41  Barb.  359  ;  Wright  v.  Elliott^  1  Stew.  (Ala.)  391 ; 
J(yrdan  v.  Mitchell^  25  Ark.  258. 

It  is  the  actual  payment  on  a  usurious  contract,  in  part  or  in  whole, 
which  consummates  the  usury,  from  which  the  limitation  of  suit  foi 
the  penalty  begins  to  run.  But  lawful  interest  may  be  recovered  in 
an  action  for  the  principal.  Brown  v.  Second  Nat.  Bank  of  Erie,  72 
Penn.  St.  209. 
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Although  the  intent  is  essential  to  constitute  the  offense  of  usury,  the 
intent  must  be  deduced  from,  and  determined  by  the  facts.  The  know- 
ingly and  voluntarily  taking  or  reserving  a  greater  interest  or  compen- 
sation for  a  loan  than  that  allowed  by  law  is  jper  se  usurious.  The 
offense  is  not  condoned  by  want  of  intent  to  violate  the  statute  or  by 
giving  to  the  transaction  another  name  than  that  of  a  loan.  Fiedler  v. 
Darrin,  50  K.  Y.  (6  Sick.)  437;  EelUy  v.  Zew)^*,  4  W.  Ya.  456 ; 
Cooper  V.  NocJc,  27  111.  301 ;  Duvall  v.  Farmers'  Bcmk,  7  Gill  & 
Johns.  (Md.)  44 ;  McGill  v.  Ware,  4  Scam.  (111.)  21 ;  Rhodes  v.  Fulleii- 
wider,  3  Ired.  415 ;  Childers  v.  Deane,  4  Rand,  (Ya.)  406.  But  see 
DoalcY.  Snapp^s  Fx'rs,  1  Cold.  (Tenn.)  180;  Fay  v.  Zovejoy,  20 
"Wis.  407.  When  there  is  no  usurious  agreement,  the  question  whether 
there  was  a  usurious  intent  is  immaterial.  Smith  v.  Faton,  31  IST.  Y. 
(4  Tiff.)  6Q.  But  usury  laws,  being  for  the  protection  of  the  borrower, 
the  lender  may  receive  an  excess  over  the  legal  interest,  voluntarily 
paid  by  a  third  person.  McArthur  v.  Schenkj  31  Wis.  673  ;  11  Am. 
Rep.  643. 

The  principle  upon  which  usury  is  allowed  as  a  defense  is,  that  the 
parties  are  not  in  ])ari  delicto,  the  borrower  being  under  such  moral 
duress  as  to  take  from  him  the  character  of  particeps  criminis.  Hewitt 
v.  Dement,  57  111.  500.  But  to  constitute  usury,  both  parties  must  be 
cognizant  of  the  facts  which  make  the  contract  usurious.  Powell  v. 
Jones,  44  Barb.  521  ;  Smith  v.  Beach,  3  Day,  268.  Thus,  where 
more  than  lawful  interest  is  reserved,  with  the  knowledge  of  the 
lender,  but  without  the  knowledge  of  the  borrower,  the  transaction  is 
not  usurious.  Id.  But  if  a  greater  rate  than  legal  interest  be  reserved 
or  taken  by  a  party  to  a  contract,  upon  a  mistaken  supposition  of  a 
legal  right  so  to  do,  it  is,  nevertheless,  a  corrupt  agreement  \vithin  the 
statute.  Maine  Banh  v.  Butts,  9  Mass.  49.  Otherwise,  it  seems,  of  a 
miscalculation,  or  mistake  in  drafting,  where  there  is  no  intentional 
departure  from  the  legal  rate.  Id.;  Bank  of  Utica  v.  Smalley,  2  Cow. 
770;  Gibson  v.  Stearns,  3  N.  H.  185;  Livingston  v.  Bird,  1  Root, 
303. 

Usury  is  not  now  considered  an  "  iniquity."  The  contract  is  illegal 
only  to  the  extent  of  the  forbidden  excess  of  interest.  Fanner^ ,  etc.. 
Bank  v.  Harrison,  57  Mo.  503 ;  BedU  v.  Wardell,  25  N.  J.  Eq.  349. 

Generally  it  is  a  question  for  the  jury  whether  a  transaction,  fair  on 
its  face,  was  a  mere  cover  for  a  usurious  loan.  Yail  v.  Heustis,  14 
Ind.  607  ;  WKesson  v.  McDowell,  4  Dev.  &  Batt.  120. 

Forbearance,  in  the  sense  of  the  statute,  in  relation  to  usury,  is  the 
giving  a  further  day  for  the  return  of  a  loan,  when  the  time  originally 
agreed  upon  is  passed,  and  if  the  rate  of  interest  agreed  on  for  such 
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forbearance  is  over  the  legal  rate,  it  is  usurious.    Graeme  v.  Adams,  23 
Gratt.  (Ya.)  225  ;  14  Am.   Rep.  130 ;  Jackson  v.  Kirly,  37  Yt.  M8. 

A  subsequent  agreement  to  pay  a  usurious  interest  will  not  avoid  a 
contract  which  was  legal  in  its  inception.  Chastain  v.  Johnson,  2  Bailey 
(So.  Car.),  574;  Foltz  v.  Meij,  1  Bay  (So.  Car.),  486;  York  Bank  v. 
Ashury,  1  Biss.  230 ;  Emmons  v.  Barnes,  4  Daly  (N.  Y.),  418. 

Every  subsequent  security  given  for  a  loan  originally  usurious,  how- 
ever remote  or  often  renewed,  is  void.  Walker  v.  Bank  of  Washing- 
ton, 3  How.  (U.  S.)  62 ;  Sugart  v.  Mays,  54  Ga.  554 ;  Price  v.  Lyons 
Bank,  33  K.  Y.  (6  Ti2.)  55 ;  Campbell  v.  McHarg,  9  Iowa,  354. 
If  a  promissory  note  be  made  on  a  usurious  contract,  it  will  be 
void,  even  in  the  hands  of  a  hona  fide  holder  for  a  valuable  considera- 
tion. Churchill  V.  Suter,  4  Mass.  156 ;  Payne  v.  Trezevant,  2  Bay, 
23 ;  Pmaell  v.  Waters,  8  Cow.  669 ;  Young  v.  Berkley,  2  IST.  H.  410. 
And  when  new  securities  are  taken  for  a  usurious  loan,  it  is  immate- 
rial that  they  are  the  obligations  or  mortgages  of  a  stranger ;  he  may 
avoid  it  for  the  original  usury.  Vickery  v.  Dickson,  35  Barb. 
96 ;  Garth  v.  Cooper,  12  Iowa,  364.  But  where  parties,  who  have 
actually  paid  usurious  interest,  afterward  make  a  hona  fide  settlement 
and  take  new  securities,  including  only  an  actual  loan,  and  not  meant 
as  a  mere  evasion,  the  new  contract  is  neither  usurious  in  itself,  nor 
based  upon  an  usurious  consideration.  Smith  v.  Stoddard,  10  Mich. 
148. 

Where  a  usurious  security  is  taken  for  a  valid  debt,  the  avoidance  of 
the  security  revives  the  debt,  and  the  assignment  of  the  usurious  secu- 
rity carries  with  it  the  right  to  resort  to  and  enforce  the  original  debt. 
Gerwig  v.  Sitterly,  56  N.  Y.  (11  Sick.)  214;  Patterson  v.  Birdsall, 
64  K  Y.  (19  Sick.)  294;  21  Am.  Rep.  609. 

And  where,  after  the  principal  of  a  bond  and  mortgage  has  fallen 
due,  a  usurious  agreement  is  made  between  the  parties  for  an  extension 
of  time,  and  where,  under  a  pro\dsion  of  the  instiniment  declaring  that 
in  case  of  failure  to  pay  the  interest,  within  a  certain  time  after  it  is 
due,  the  whole  principal  becomes  due  at  the  option  of  the  holder,  the 
latter,  upon  default  in  the  payment  of  interest  accruing  after  the 
extension,  brings  an  action  for  foreclosure,  claiming  the  whole  amount 
secured  to  be  due,  the  mortgagor  cannot  claim  the  benefit  of  the  exten- 
sion, and  yet  seek  to  defeat  the  foreclosure  by  asking  that  the  usurious 
consideration  paid  therefor  shall  be  applied  in  payment  of  the  interest. 
Church  V.  Maloy,  70  N.  Y.  (25  Sick.)  63.  And  see  Richards  v. 
Kountze,  4  Neb.  201. 

Although  a  contract  of  loan  is  void  for  usury,  yet  the  moral  obliga- 
tion of  the  borrower  to  repay  the   amount  loaned,  and  interest,  may, 
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if  no  positive  law  forbids,  be  a  good  consideration  for  a  new  promise  to 
make  such  payment.  Houser  v.  Planters'  Bank  of  Fort  Valley,  57 
Ga.  95. 

§  2.  What  contracts  are  usurious.  Where  a  loan  of  money,  in 
currency,  is  made,  under  an  agreement  that  the  borrower  shall  pay  for 
the  loan  one-half  of  one  per  cent  per  month  in  currency,  and  seven  per 
cent  per  annum  in  gold,  gold  being  then  at  a  premium  of  39|  per  cent, 
as  matter  of  law  the  contract  is  usurious.  Tytig  v.  Com/mercial  Ware- 
house Go.,  58  N.  Y.  (13  Sick.)  308.  And  see  Gates  v.  Hackethal,  57 
111.  534;  11  Am.  Rep.  45.  And  where  chattels  are  conveyed 
upon  an  agreement  that  the  owner  may  repurchase  the  same  within  six 
months,  upon  paying  the  amount  advanced,  with  two  and  one-half  per 
cent  per  month  for  the  use  thereof,  the  contract  is  usurious  upon  its  face. 
Sta/rkweather  v.  Prince,  1  MacArthur,  144.  So  a  contract  whereby 
the  purchaser  of  property  is  to  pay  his  vendor  ten  per  cent  on  the  pur- 
chase-money until  settlement  in  full,  under  the  name  of  rent,  is  usurious 
upon  its  face.  Scofield  v.  McJSfaught,  52  Ga.  69.  And  if  an  exchange 
is  contracted  for  as  a  mere  expedient  for  obtaining,  for  the  use  of  money, 
more  than  legal  interest,  it  is  usury.  Cornell  v  Barnes,  26  "Wis.  473. 
And  when  a  lender  knowingly  contracts  for  an  illegal  rate  of  interest, 
the  fact  that  the  borrower  is  ignorant  of  the  circumstances  does  not 
prevent  the  transaction  from  being  deemed  usurious.  Bank  of  Mil- 
waukee V.  Plankinton,  27  Wis.  1 77 ;  9  Am.  Rep.  473.  But  see  authori- 
ties cited  in  §  1,  ante,  p.  603.  An  agreement  in  a  mortgage  and  note 
to  pay  the  attorney's  fee,  if  there  should  have  to  be  a  foreclosure,  is 
usurious,  as  not  enforceable  without  allowing  a  greater  recovery  than 
the  debt,  with  legal  interest  and  cost.  Thomasson  v.  Townsend,  10 
Bush  (Ky.),  114.  See  §  2,,2)ost,  p.  607. 

When  usury  is  added  to  the  principal  debt  for  one  year,  and  the  con- 
tract provides  for  only  the  legal  rate  after  maturity,  it  is  but  one  con- 
tract for  the  reservation  of  usurious  interest,  and  is  ^dcious  in  all  its 
parts,  no  mattter  in  what  mode  the  interest  is  expressed  to  be  paid. 
Wilday  V.  Morrison,  QQ  111.  532. 

When  a  lender  stipulates  for  a  contingent  benefit  beyond  the  legal 
rate  of  interest,  and  has  the  right  to  demand  the  repaj^ment  of  the 
principal  sum,  with  the  legal  interest  thereon,  in  any  event,  the  con- 
tract is  in  violation  of  the  statute  proliibiting  usury  and  is  void,  Browne 
V.  Vredenburgh,  43  N.  Y.  (4  Hand)  195.  And  see  §  1,  ante,  p.  603. 
Any  stipulation  for  a  chance  of  an  advantage  beyond  lawful  interest  is 
usurious.  Thomas  v.  Murray,  34  Barb.  157.  So,  an  agreement 
to  pay  a  lender  a  share  of  the  profits,  in  addition  to  his  principal 
and  interest,  is  usurious.    Sweet  v.  Spence,  35  Barb.  44.  So  is  an  agree- 
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ment  that  the  lender  may  collect  his  money,  with  legal  interest,  upon 
a  certain  contingency,  but  that,  if  he  does  not  collect  it,  it  shall  bear 
usurious  interest  from  the  outset.     Cooper  v.  Tappmi,  9  Wis.  361. 

A  note  antedated  for  the  purpose  of  entitling  the  payee  to  receive 
more  than  legal  interest  is  usurious.  Williams  v.  Williams,  3  Green 
(15  N.  J.  Law),  255.  So  is  an  agreement  between  the  parties  to  post- 
pone a  sale  under  an  execution,  for  a  consideration  of  ten  dollars 
beyond  the  legal  interest.     Carter  v.  Brand,  C.  &  N.  28. 

Where  any  part  of  a  contract  is  tainted  with  usury,  the  whole  con- 
tract is  void.  Matthews  v.  Coe,  56  Barb.  430 ;  Callanan  v.  Shaw,  24 
Iowa,  441 ;    Willie  v.  Green,  2  N.  H.  333. 

A  loan  nominally  for  $5,000  at  legal  interest,  whereof  the  borrower 
received  $4,500,  and  a  draft  for  $500,  which  was  never  paid,  is  usurious. 
Hewitt  V.  Dement,  57  111.  500.  And  see  East  River  Bank  v.  Hoyt^ 
32  N.  Y.  (5  Tiff.)  119. 

A  contract  to  pay  a  certain  sum  of  money  for  the  extension  of  time 
on  a  note  in  addition  to  legal  interest  is  usurious.  Ferrier  v.  Scotffs 
AdmWs  17  Iowa,  578. 

An  agreement  between  the  agent  of  the  lender  and  the  borrower, 
that  the  latter  shall  pay  more  than  the  legal  rate  of  interest,  renders  the 
note  given  for  the  loan  usurious  and  void,  although  such  agreement 
was  made  without  the  knowledge  or  consent  of  the  payee  (the  princi- 
cipal),  and  although  the  excess  over  lawful  interest  was  received  and 
appropriated  by  the  agent.  Algur  v.  Gardner,  54  N.  Y.  (9  Sick.) 
360.  But  see  Estevez  v.  Purdy,  QQ  N.  Y.  (21  Sick.)  446  ;  Stout  v. 
Rider,  12  Hun  (N.  Y.),  574.  So  an  agreement  to  pay  interest  upon 
a  note  "  at  the  rate  of  six  per  cent  per  annum,  to  be  compounded 
annually,"  renders  the  contract  usurious.  Cox  v.  Broohshire,  76  No. 
Car.  314. 

The  defendant,  by  means  of  fraudulent  misrepresentations  made  to 
him  that  a  company  was  about  being  formed  to  purchase  an  interest  in  a 
valuable  patent  right,  was  induced  to  agree  to  take  an  interest  in  such 
company.  He  executed  his  promissory  note  for  the  amount  he  was  to 
contribute  as  a  member  of  the  company,  which  he  put  into  the  hands 
of  the  payee,  to  show  to  others  as  evidence  that  he  was  willing  to 
take  a  share.  ]^o  company  was  formed ;  and  the  note  was  sold  by  the 
payee,  before  maturity,  at  a  discount  greater  than  lawful  interest.  In 
an  action  on  the  note  it  was  held  that  it  had  no  inception  until  the  sale, 
and  was  usmious  and  void.  Eastman  v.  Shaw,  65  N.  Y.  (20  Sick.) 
522. 

Upon  applying  for  a  loan  of  $5,000,  the  borrower  agreed  to  pay  the 
lender  $400  as  a  compensation  for  his  trouble  and  expenses  in  raising 
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the  money,  and  for  the  sacrifice  he  would  have  to  make  in  the  sale  of 
securities  to  raise  the  same.  The  trouble  and  expense  consisted  in  a 
journey  of  about  fifty  miles  in  all  to  discount  a  note  and  to  sell  securi- 
ties. It  was  held  that  the  agreement  to  j)ay  the  $400  as  a  compensa- 
tion was  not  made  in  good  faith,  but  was  a  mere  device  to  avoid  the 
usury  laws,  and  that  the  mortgage  given  to  secure  the  loan  was  void. 
Van  Tassell  v.  Wood,  12  Hun  (K  Y.),  388. 

The  plaintiff,  being  indebted  to  B.  &  Co.,  note  brokers,  placed  in 
their  hands  his  promissory  notes  to  be  sold  at  a  discount  of  twelve  per 
cent,  and  proceeds  applied  on  his  account.  The  defendant  purchased 
the  notes  of  B.  &  Co.  at  the  discount  stated,  upon  the  representation  by 
B.  &  Co.  that  they  were  first  class  business  paper.  In  an  action,  among 
other  things,  to  compel  the  cancellation  of  the  notes  as  usurious,  it  was 
held  that  the  notes  had  no  inception  until  they  were  passed  to  the  de- 
fendant, and  therefore  they  were  usurious  ;  but  that  B.  &  Co.  were  the 
agents  of  the  plaintiff  in  making  the  sales ;  that  he  was  bound  by  their 
representations,  and  so  was  estopped  from  setting  up  usury.  Ahem  v. 
Goodspeed,  72  N.  Y.  (27  Sick.)  108.  But  an  obligation,  valid  in  its 
inception,  is  not  invalidated  by  an  usurious  agreement  for  the  exten- 
sion of  the  time  of  payment ;  but  the  sum  paid  on  the  agreement  for 
forbearance  will,  in  equity,  be  applied  as  payment.  The  Real  Estate 
Trust  Company  v.  Keech,  69  N.  Y.  (24  Sick.)  248 ;  25  Am.  Rep. 
181;  modifying  S.  C,  7  Hun,  253.  And  see  tit.  Payment,  ante,  p. 
379. 

From  the  instances  above  cited,  the  general  rule  may  be  deduced, 
that  in  order  to  render  a  contract  void  for  usury,  it  is  necessary  that 
both  of  the  parties  to  the  agreement  should  agree,  and  intend  that 
more  than  the  lawful  rate  of  interest  should  be  paid  by  the  one  and 
received  by  the  other.  The  object  of  the  statute  is  to  prevent  any 
lender  from  receiving  more  than  the  legal  rate  of  interest  upon  a  mere 
loan  of  money.  It  requires  at  least  two  contracting  parties  to  make  a 
contract,  and  agreements  in  relation  to  usury  are  no  exception  to  the 
rule.  To  constitute  usury  there  must  be  an  unlawful  or  corrupt  intent 
confessed  or  proved.  The  party  must  intentionally  take  or  reserve, 
directly  or  indirectly,  as  interest,  or  as  a  compensation  for  giving  time 
of  payment,  more  than  the  legal  rate  of  interest.  1  Wait's  L.  &  Pr. 
562.     And  see  Woodruff  v.  Ilurson,  32  Barb.  557. 

§  3.  What  contracts  uot  usurious.  A  taking  more  than  the  legal 
interest  for  any  consideration  other  than  the  forbearance,  unless  it  be 
merely  colorable,  and  with  intent  to  cover  up  usury,  will  not  be  usu- 
rious. Woodruff  V.  Hurson,  32  Barb.  557 ;  Fisher  v.  Anderson,  25 
Iowa,  28  ;  ParJcer  v.  Cdburn,  10  Allen,    82.     Thus  a  provision  in  ^ 
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promissory  note  for  the  payment  of  a  greater  per  cent  per  annum 
than  legal  interest  after  maturity,  as  liquidated  damages  for  non-pay- 
ment when  due,  if  inserted  for  the  purpose  of  securing  prompt  pay- 
ment, does  not  render  the  contract  usurious.  Downey  v.  Beach,  78 
111.  53 ;  Fisher  v.  Otis,  3  Chand.  83 ;  Wis.  78 ;  Jones  v.  Berry- 
hill,  25  Iowa,  289;  Gruell  v.  Smalley,  1  Duvall  (Ky.),  358. 
"When  the  debtor,  by  the  terms  of  his  contract,  can  avoid  the  payment 
of  a  larger  by  paying  a  smaller  sum  at  an  earlier  day,  the  contract 
is  not  usurious,  but  the  difference  between  the  two  sums  is  a  penalty. 
Gam-  V.  Louisville  B.  Co.,  11  Bush  (Ky.),  180 ;  21  Am.  Rep.  209 ; 
Wilson  V.  Demi,  10  Iowa,  432.  But  where  a  note  is  made  due  in  a 
short  time,  and  the  circumstances  are  such  as  to  induce  the  belief  that 
it  was  only  designed  to  evade  the  statute,  it  will  be  considered  a  mere 
device  to  cover  up  a  usurious  transaction.     Pike  v.  Crist,  ^^i  111.  461. 

A  note  or  bill  for  a  specific  sum  with  legal  interest,  and  providing 
that  the  debtor  shall  pay  an  attorney's  fee,  if  sued  on  is  not  usurious. 
Gaar  v.  Louisville  B.  Co.,  11  Bush  (Ky.),  180;  21  Am.  Rep.  209  ; 
Smith  V.  Silvers,  32  Ind.  321 ;  Daniels  v.  Silvers,  id.  322. 

Where  the  rate  of  interest  is  fixed  by  law  at  so  much  per  annum,  a 
contract  may  lawfully  be  made  for  the  payment  of  that  rate,  before  the 
principal  becomes  due,  at  periods  shorter  than  a  year,  even  although 
the  effect  of  this  may  be,  by  allowing  the  party  to  re-invest  and  so  com- 
pound his  interest,  to  get  more  than  the  rate  fixed.  Meyer  v.  Musca- 
tine, 1  Wall.  (U.  S.)  384 ;  Monnett  v.  Sturges,  25  Ohio  St.  384  ; 
Goodrich  v.  Reynolds,  31  111.  490.  And,  indeed,  to  take  out  the  whole 
interest  in  advance  on  discounting  a  note  by  a  bank  is  not  usurious. 
National  Bank  v.  Smoot,  2  Mac  Arthur,  371 ;  Newell  v.  Nat.  Bank 
of  Somerset,  12  Bush  (Ky.),  57 ;  State  Bank  v.  Hunter,  1  Dev.  100 ; 
Bank  of  TJtica  v.  Phillips,  3  Wend.  408 ;  Strihhling  v.  Bank,  5  Rand. 
132 ;  Thornton  v.  Bank  of  Washington,  3  Pet.  40.  And  it  seems 
others  than  a  bank  may  take  interest  in  advance.  English  v.  Smoch 
34  Ind.  115  ;  7  Am.  Rep.  215 ;  Goodrich  v.  Reynolds,  31  111.  490  ; 
Lyman  v.  Morse,  note,  1  Pick.  295  ;  Hawks  v.  Weaver,  46  Barb. 
164. 

Where  a  party  is  solicited  to  make  a  loan,  and  to  procure  the  means 
of  so  doing  must  spend  time  and  incur  trouble  and  expense  in  collect- 
ing the  same  from  others,  and  does  this  at  the  request  of  the  borrower, 
and  upon  his  agreement  to  pay  for  such  services  and  expenses,  the 
transaction  is  not  usurious,  Atlanta  Mining,  etc.,  Co.  v.  Gwyer,  48 
Ga.  11 ;  Churchman  v.  Martin,  54  Ind.  380  ;  Eaton  v.  Alger,  2 
Abb.  (N.  Y.)  App.  Dec.  5 ;  Beadle  v.  Munson,  30  Conn.  175. 
'      The  sale  of  a  note  by  a  person  not  the  maker  for  a  sura  less  than  its 
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face  is  not  necessarily  a  nsiirioiis  transaction,  nor  is  the  burden  thrown 
upon  the  purchaser  of  inquiring  into  the  character  of  the  note.  Me- 
ohanics'  Bank  v.  Foster,  44  Barb.  87  ;  Freeman  v.  Brittin,  2  Harr.  (17 
N.  J.  Law)  191;  French  v.  Grindle,  3  Shep.  (Me.)  163;  Rapehje  v. 
Anderson,  4  Hill,  472  ;  Wycoff  v.  Longhead,  2  Dall.  92.  And  where 
a  party  exchanged  a  judgment  for  notes,  and  received  a  bonus  for  the 
exchange,  which  exceeded  the  legal  rate  of  interest,  it  was  held  that 
such  contract  was  not  usurious.  Smith  v.  Price,  2  Heisk.  (Tenn.) 
293. 

It  is  not  usurious  for  the  lender  of  money  to  take  advantage  of  the 
difference  of  exchange  between  the  place  of  the  loan  and  the  place  of 
payment,  where  both  places  are  within  the  State.  Eagle  Bank  v. 
Rigney,  33  N.  Y.  (6  Tiff.)  613;  Burrows  v.  Cook,  17  Iowa,  436; 
Central  Bank  v.  St.  John,  17  Wis.  157. 

An  agreement  by  a  mortgagor  to  pay  the  taxes  on  a  mortgage  debt 
is  not  necessarily  usurious.  Banks  v.  McClellan,  24  Md.  62.  And 
if  a  person  who  obtains  discounts  at  a  bank  voluntarily  allows  a  sum  to 
remain  on  deposit  with  the  expectation  that  this  course  will  enable  him 
to  obtain  discounts  more  readily,  but  without  any  agreement  or  under- 
standing that  he  may  not  draw  his  money  at  any  time,  there  is  no 
usury  in  the  practice.     Ajppleton  Bank  v.  Fiske,  8  Allen,  201. 

Where  the  promise  to  pay  a  sum  above  legal  interest  depends  upon  a 
contingency,  and  not  upon  the  happening  of  a  certain  event,  the  loan 
is  not  usurious.  Nor  will  usurious  intent  be  inferred  from  a  paper 
which,  while  referring  to  payment  of  a  sum  above  the  legal  interest,  is 
"uncertain  and  so  curious,"  that  intentional  bad  device  cannot  be 
affirmed.  Spain  v.  Hamilton,  1  Wall.  (U.  S.)  604  ;  Sumner  v.  Peo- 
ple, 29  N.  Y.  (2  Tiff.)  337. 

Where  a  lender  has  received  a  security  providing  for  the  payment  of 
the  precise  amount  loaned  by  him,  with  lawful  interest,  the  fact  that 
his  agent,  without  his  authority,  knowledge  or  participation,  has  extorted 
from  the  borrower  a  sum  of  money,  upon  the  false  pretense  that  a 
portion  thereof  was  a  bonus  for  his  principal,  does  not  taint  the  security 
with  usury.  Estevez  v.  Purdy,  QQ  N.  Y.  (21  Sick.)  446 ;  reversing  S. 
C,  6  Hun,  46.  And  see  Philo  v.  Butterfield,  3  Neb.  2.56 ;  Muir  v. 
Newark,  etc.,  Inst,  1  Green  (N.  J,  Eq.),  537.  Authority  to  make  a 
usurious  loan  will  not  be  presumed  where  the  agency  is  special,  and 
limited  to  a  single  transaction.  It  may  be  presumed  where  the  agency 
is  general,  and  embraces  the  business  of  making,  managing,  and  col- 
lecting the  bonus  of  a  moneyed  man.  But  it  is  a  presumption  of  fact 
and  may  be  rebutted.  Rogers  v.  Buckingham,  33  Conn.  81 ;  3fuir 
Vol.  YII.—  77 
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V.  Newark,  etc.,  Inst.,  1  Green  (IST.  J.  Eq.),  537.     And  see  Bell  v.  Day, 
32  N.  T.  (5  Tijff.)  165. 

Where,  in  an  action  to  foreclose  a  mortgage  owned  by  a  trust  estate, 
it  appeared  that  one  of  the  trustees  received  a  usurious  bonus,  the  mort- 
gage is  not  avoided  thereby,  unless  it  be  shown  that  the  same  was  re- 
ceived by  the  authority  or  with  the  knowledge  of  the  other  trustees. 
Van  Wyck  v.  Walters,  16  Hun  (N.  Y.),  209. 

If  the  contract  in  suit  did  not  violate  any  law  in  force  when  it  was 
made,  the  defense  of  usury  is  untenable ;  although  laws  since  passed 
would,  if  applicable,  render  the  contract  invalid.  Newton  v.  Wilson, 
31  Ark.  484. 

A  contract  to  make  up  the  amount  of  interest  which,  at  the  time  of 
the  execution  of  the  contract,  had  accrued  on  a  certain  prior  indebted- 
ness, at  the  legal  rate,  to  such  an  amount  as  would  have  accrued  thereon 
at  some  higher  rate,  is  not  a  contract  to  pay  interest ;  and  therefore  it 
38  not  invalid  under  the  statute,  as  stipulating  for  interest  in  excess 
of  the  legal  rate.     Daniels  v.  Wilson,  21  Minn.  530. 

An  agreement  to  lend  coin  to  be  refunded  in  kind  or  if  in  "  green  - 
backs,"  then  at  the  rate  of  $1.50  in  currency  for  $1.00  in  coin,  \%  jprima 
facie  a  legal  and  not  a  usurious  contract.  Finley  v.  McCormick,  6 
Heisk.  (Tenn.)  392. 

When  parties  are  desirous  of  entering  into  a  contract  for  their  mutual 
advantage,  the  fact  that  a  part  of  the  arrangement  is  a  loan  by  one  to 
the  other  at  the  legal  rate  of  interest  to  enable  him  to  jjerf  orm  his  part, 
does  not  present  a  case  of  usury,  though  the  loan  would  not  have  been 
made  except  as  a  part  of  the  contract,  or  even  though  the  contract 
would  not  have  been  made  without  the  loan.  The  mere  fact  that  the 
loan  is  the  consideration  for  another  contract  is  not,  in  all  cases,  con- 
elusive  evidence  of  usury.  If  provision  is  made  for  full  compensation 
to  the  borrower  for  all  he  may  do  under  the  collateral  contract,  there 
is  no  usury.  Clarke  v.  Sheehan,  47  N^.  Y.  (2  Sick.)  188.  So,  it  is  not 
usury  for  a  lender  to  require  and  accept  from  the  borrower,  for  a  part 
of  the  loan,  an  assignment  of  a  mortgage  of  land  in  another  State,  such 
mortgage  bearing  interest  at  a  higher  rate  than  is  allowed  in  the  State 
of  New  Jersey.     Steele  v.  Andreivs,  4  Green  (IST.  J.  Eq.),  409. 

A  loan  of  money  is  not  usurious  2)er  se,  where  in  consideration  of  the 
loan  the  borrower  agrees  to  assume  the  genuine  debt  of  a  third  party. 
Valentine  v.  Conner,  40  N.  Y.  (1  Hand)  248.  And  there  is  no  usurj^ 
in  an  agreement  of  a  borrower  to  pay  a  subsisting  debt  of  his  own  in 
consideration  of  a  new  debt  or  a  further  loan,  provided  the  promise  is 
to  pay  only  the  amount  due  on  the  old  debt,  and  the  amount  of  the  loan 
with  lawful  interest.     Ma/rsli  v.  Eowe^  36  Barb.  (N.  Y.)  649.      So, 
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■where,  on  a  loan  of  money,  tlie  borrower  agreed  to  repay,  at  a  certain 
time,  the  amomit  of  the  money  loaned,  with  lawful  interest,  and  fur- 
ther agreed,  upon  default  made  in  such  payment,  to  perfect  and  surren- 
der to  the  lender  certain  shares  of  stock  pledged  as  collateral  security 
for  the  loan,  the  transaction  was  held  not  to  be  usurious.  Ramsey  r. 
Morrison^  39  N.  J.  Law,  591. 

A  builder  contracted  to  build  houses  for  a  certain  sum  payable  in 
annual  installments,  to  bear  interest  at  a  rate  higher  than  the  legal  rate  ; 
and  it  was  held  that  if  the  interest  was  a  part  of  the  contract  price  of 
the  houses,  the  contract  was  not  usurious.  Graeme  v.  Adams,  23  Gratt. 
275  ;  14  Am.  Rep.  130. 

§  4.  Effect  of  devices  to  cover  usury.  It  is  entirely  immaterial 
in  what  manner  or  form  or  what  pretense  usurious  interest  is  taken  ; 
and  the  devices  of  usurers  are  countless.  Courts,  therefore,  have  per- 
ceived the  necessity  of  disregarding  the  form  and  examining  into  the 
real  nature  of  the  transaction.  If  there  be  in  fact  a  loan,  no  shift  or 
device  wiU  protect  it.  Scott  v.  Lloyd,  9  Pet.  416  ;  Tate  v.  Wellings,  3 
T.  R.  531 ;  Mansfield  v.  Ogle,  21  Law  J.  (N.  S.)  Ch.  450  ;  31  Eng.  Law 
&  Eq.  357 ;  Douglass  v.  MoChesney,  2  Rand.  112  ;  Delano  v.  Rood,  1 
Gilm.  690;  Dowdall  v.  Lenox,  2  Edw.  Ch.  267;  Brown,  v.  Waters,  2 
Md.  Ch.  Dec.  201;  Williams  v.  Williams,  3  Green  15  (N.  J.  Law),  255  ; 
Spalding  v.  Bank  of  Muskingum,  12  Ohio,  544 ;  JVickerson  v.  Bah- 
cock,  23  111.  561 ;  Monroe  v.  Foster,  49  Ga.  514.  And  see  cases  cited 
mite,  §§  1  and  2,  pp.  602,  605. 

§  5.  What  amounts  to  a  loan.  It  is  almost  invariably  a  question 
for  the  jury  to  determine  whether  the  particular  transaction  before  them 
amounts  to  a  loan.  Some  of  the  devices  resorted  to,  to  cover  usury, 
are  difficult  to  prevent  or  to  detect ;  but  in  all  cases,  the  only  question 
for  the  jury  is,  has  one  party  had  the  use  of  the  money  of  the  other, 
and  has  he  paid  him  for  it  more  than  lawful  interest  in  any  way  or 
manner.  And  in  this  determination  the  contract  will  not  be  held  good, 
merely  because,  upon  its  face,  and  by  its  words,  it  is  free  from  taint,  if 
substantially  it  be  usurious  ;  nor  if  it  be  in  words  and  form  usurious, 
will  it  be  held  so,  if  in  substance  and  fact  it  is  entirely  legal.  Beete  v. 
Bidgood,  7  B.  &  C.  453  ;  Andrews  v.  Pond,  13  Pet.  76.  And  these 
questions  are  for  the  jury  only,  who  must  judge  of  the  intention  of  the 
parties,  which  lies  at  the  foundation  of  the  inquiry  from  all  the  evi- 
dence and  circumstances.  Doe  d.  Metcalfe  v.  Brown,  1  Holt's  X.  P. 
295  ;  Carstairs  v.  Stein,  4  M.  &  S.  192 ;  Smith  v.  Brush,  8  Johns.  (N. 
Y.)  84 ;  Thomas  v.  Catheral,  5  Gil.  &  J.  23. 

The  devices  which  are  employed  for  the  purpose  of  evading  the  usmy 
laws  are  so  numerous  that  no  attempt  need  be  made  to  enumerate  or 
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classify  them.  The  books  of  reports  abound  with  cases  which  show  the 
perseverance  and  the  ingenuity  of  those  who  have  vainly  attempted  to 
evade  or  to  disregard  the  settled  law.  The  statute  is  plain,  and  no  one 
need  violate  its  provisions.  But  whenever  any  person  attempts  to  take 
usurious  premiums  for  the  loan  or  forbearance  of  money,  his  conduct 
is  liable  to  be  examined  by  a  jury,  or  by  a  court  sitting  in  their  place, 
and  if  upon  the  evidence  given  it  is  proved  that  a  usurious  premium 
has  been  taken  or  received,  or  has  been  agreed  to  be  taken  or  received, 
either  directly  or  indirectly,  it  is  the  province  and  duty  of  such  jury  or 
court  to  declare  the  facts  as  they  truly  are ;  and,  upon  such  finding  of 
facts,  the  court  will  adjudge,  as  matter  of  law,  that  the  contract  is  void. 
1  "Wait's  Law  &  Pr.  578,  and  cases  cited ;  Wetter  v.  Hardestyy  16  Md. 
11. 

It  might  be  stated  generally  that  if  the  principal  is  actually  secured 
and  not  honafide  put  at  hazard,  it  amounts  to  a  loan,  and  the  taking  of 
more  than  lawful  interest  is  usury.  Tyson  v.  liicTcard,  3  Har.  &  J. 
109. 

Where  one  to  whom  an  apj)lication  for  a  loan  of  money  is  made  de- 
clines, but  offers  to  and  does  nominally  sell  to  the  applicant,  upon  a 
credit,  property  at  an  exorbitant  price,  which  he  knows  the  latter  does 
not  want,  and  can  only  use  as  a  substitute  for,  and  as  a  means  of  raising 
the  money,  the  transaction  will  be  considered,  not  as  a  hona  fide  sale, 
but  as  a  usurious  loan.  Quackenhos  v.  Sayer,  62  N.  Y.  (17  Sick.)  344. 
And  where  similar  circumstances  which  were  held  to  make  the 
transaction  a  loan,  see  Millers  v.  Coates,  4  Thomp.  &C  (N.  Y.)  429  ; 
Low  V.  Fricha/rd,  36  Yt.  183. 

In  the  absence  of  any  proof  of  design  to  disguise  a  loan  of  money  at 
a  usurious  rate  of  interest,  a  contract  to  exchange  a  State  bond  of  $1,000 
for  a  promissory  note  of  $1,000  at  three  months,  to  be  indorsed  by  a 
certain  party,  the  bond  to  be  sold  the  same  day  by  the  maker  of  the 
note  at  ninety-three  per  cent  in  the  market,  was  held  not  to  be  usuri- 
ous. England  v.  Moore,  4  Houst.  (Del.)  289.  See,  also,  Calley  v. 
Erh,  id.  315. 

The  plaintiffs  guaranteed  the  paper  of  the  defendants,  but  advanced 
no  money  ;  for  this  they  were  to  receive  a  commission  of  two  and  a  half 
per  cent  for  four  months.  The  transaction  was  held  to  be  a  contract 
for  compensation  for  trouble  and  risk  in  raising  money  for  another, 
which  was  not  per  se  usurious,  and  not  a  loan  of  money,  goods  or  things 
within  the  meaning  of  the  statute,  and  therefore  usurious.  More  v. 
Sowland,  1  Edm.  (IST.  Y.)  Sel.  Cas.  371.  The  hona  fide  sale  of  one's 
credit  by  way  of  guaranty  or  indorsement,  though  for  a  compensation 
exceeding  the  lawful  rate  of  interest,  is  not  usurious  if  the  transaction. 
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be  unconnected  with  a  loan  between  the  parties.    Ketchum  v.  Barber^ 
4  Hill,  224  ;  7  id.  444. 

The  purchase  by  a  party,  with  his  own  means  and  for  his  own  benefit, 
of  outstanding  demands  held  by  others,  though  made  at  the  request  of 
the  debtor,  and  for  the  purpose  of  averting  a  forced  sale  of  the  debtor's 
property,  does  not  constitute  a  loan  of  money  to  the  latter,  within  the 
intent  of  the  usury  laws.     Ormie  v.  Price,  35  E".  Y.  (8  Tiff.)  494. 

§  6.  Loan  of  bills  and  notes.  Where  two  persons  exchange  with 
each  other  notes  of  equal  amounts  for  the  purpose  of  raising  money  by 
a  sale  of  the  notes,  each  note  is  a  valid  consideration  for  the  other,  and 
a  sale  of  either,  at  a  discount  greater  than  the  legal  per  cent,  does  not 
render  it  usurious  in  the  hands  of  the  purchaser.  1  Wait's  Law  &  Pr. 
568  ;  Cobh  v.  Titus,  10  N.  Y.  (6  Seld.)  198 ;  S.  C,  13  Barb.  45.  But 
where,  on  an  application  for  the  loan  of  money,  the  borrower,  in  lieu 
thereof,  and  in  exchange  for  his  own  obligation,  receives  the  negotiable 
obligations  of  the  lender,  for  the  amounts  which  the  parties  intend  shall 
be,  and  which  are,  used  by  the  borrower  to  raise  the  money,  the  trans- 
action is  a  loan  within  the  usury  laws.  And  if,  by  the  obligations  ex- 
changed, the  amount  ultimately  to  be  paid  by  the  borrower  is  greater 
than  that  to  be  paid  by  the  lender,  the  transaction  is  usurious.  See  1 
Wait's  Law  &  Pr.  568  ;  Schermerhorn  v.  Talman,  14  N".  Y.  (4  Kern.) 
93 ;  Dry  Dock  Bank  v.  American  Life  Ins.  Co.,  3  N.  Y.  (3  Comst.) 
344.  A  borrower  who  gives  his  note  may  receive  the  obligation  of  the 
lender,  payable  on  time,  and  of  less  actual  value  than  the  sum  secured 
to  the  lender,  provided  it  is  given  at  the  ho7ia  fide  request  of  the  bor- 
rower, and  for  his  accommodation,  and  there  is  no  intention  to  take 
usury.  But  it  is  not  enough  to  repel  the  presumption  of  usury,  that 
the  proposition  came  from  the  borrower,  instead  of  the  lender.  1 
Wait's  Law  &  Pr.  568,  569  ;  Gillett  v.  Averill,  5  Denio,  85. 

A  loan,  at  the  full  lawful  rate  of  interest,  made  in  bills  which  were 
at  the  time  unbankable,  and  depreciated  one  per  cent  below  par,  but 
were  current  at  j)ar  in  ordinary  transactions  among  individuals,  and 
were  not  proved  to  have  been  originally  received  by  the  lender,  nor  to 
have  been  passed  by  the  borrower,  below  par,  is  not  necessarily  usuri- 
ous ;  but  the  question  is  one  of  intent,  and  must  be  submitted  to  the 
jury.     Roblins  v.  Dillaye,  4  Abb.  (IST.  Y.)  App.  Dec.  71. 

A  stipulation  in  a  bill  of  exchange  for  the  payment  of  attorney's  fees 
for  collecting  the  bill  is  not  usurious ;  and  in  a  suit  on  the  bill,  the  draw- 
ers, acceptors  and  indorsers  will  be  liable  for  reasonable  attorney's  fees. 
I^irst  Nat.  Bank  v.  Canatsey,  34  Ind.  149. 

A  note  with  the  words  "  credit  the  drawer,"  written  across  its  face 
by  the  payee,  and  involving  a  usurious  discount,  was  held,  in  a  suit  by 


614  USURY. 

the  bank  thereon,  to  be  void,  although  only  the  president  of  the  bank 
knew  of  the  nsiirious  character  of  the  transaction.  Newport  Nat.  Bank 
V.  Tweed,  4  IToust.  (Del.)  225. 

Upon  a  renewal  of  an  existing  loan  by  giving  new  notes  payable  at 
the  same  place  as  the  former,  no  question  of  exchange  can  arise.  Any 
exaction  beyond  interest  in  such  a  case  is  usury.  Price  v.  Lyons  Bank, 
33  N.  Y.  (6  Tiff.)  55 ;  Loveland  v.  RitteT,  50  111.  54 ;  Berlin  v. 
Mapes,  38  How.  (N".  Y.)  Pr.  288;  Camjybell  v.  8loan,  62  Penn.  St. 
481.  But  if  the  maker  of  the  note  sets  up  the  defense  of  usury,  the- 
plaintiff  may  recover  on  the  original  note,  if  that  be  not  infected  by 
usury.  Farmers,  etc.,  Bank  v.  Joslyn,  37  I^.  Y.  (10  Tiff.)  353  ;  Camp- 
lellY.  Sloan,  62  Penn.  St.  481. 

The  plaintiff  lent  money  to  the  defendant  derived  from  the  proceeds' 
of  a  sale  of  stock  ;  the  latter  agreeing  to  pay  interest,  and  also  any 
advance  in  the  market  value  of  the  stock  during  the  period  of  the  loan. 
It  was  held  that  the  consideration  of  a  promissor}'-  note,  given  for  the^ 
amount,  including  the  advance  in  the  market  value,  was  not  usurious. 
Snow  V.  Nye,  106  Mass.  413.  And  the  fact  that  a  note  was  made  pay- 
able eighty  days  after  date,  with  interest  at  twenty-four  per  cent  per 
annum  after  maturity,  does  not  import  a  design  to  evade  the  usury  laws 
Davis  V.  Rider,  53  111,  416  ;  Conrad  v,  Gihhon,  29  Iowa,  120.  And 
see  Griffin  v.  Marine  Co.,  52  111.  130 ;  Girarai  v.  Ctdlen,  20  Gratt. 
(Va.)  439. 

The  purchase  of  an  usurious  note  must  be  with  knowledge  of  the 
facts,  either  actual  or  inferable  from  the  facts  of  the  case,  to  make  the 
contract  usurious.  Frazer  v.  Syjpert,  2  Heisk.  (Tenn.)  340.  In  Ten- 
nessee, if  the  usury  does  not  appear  on  its  face,  a  usurious  note  is  held 
to  be  valid  to  the  extent  of  the  principal  and  legal  interest.  If  the 
note  be  void  any  security  for  the  note  is  also  void,  bnt  if  partially  valid 
to  the  same  extent.  McFerrin  v.  WJdte,  6  Coldw.  (Tenn.)  499.  See, 
also,  Dickerman  v.  Day,  31  Iowa,  444  ;  T  Am.  Rep.  156. 

Bills  or  notes  promising  to  pay  the  highest  legal  interest,  from  a  time 
anterior  to  their  date,  will  not  be  presumed  usurious,  as  they  are  often 
given  subsequently  to  its  transaction  which  constitutes  their  considera- 
tion. Ewing \ .  Howard,  1  Wall.  (U.  S.)  499  ;  Rutherford"^. Smith, 
28  Texas,  322  ;  Andrews  v.  Hart,  17  Wis.  297. 

A  usurious  contract  for  the  extension  of  time  on  a  note  does  not 
taint  the  note  with  usury.  Mallett  v.  Stone,  17  Iowa,  64  ;  Culph  v. 
Fhillips,  17  Ind.  209.     And  see  authorities  cited  in  §  3,  ante,  p.  607. 

§  7.  Of  accommodation  paper.  An  accommodation  note  is  invalid 
in  the  hands  of  the  person  for  whose  accommodation  it  was  made. 
And  if  it  be  sold  or  discounted  by  him  for  more  than  the  legal  interest, 
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the  transaction  is  usurions.  Overton  v.  Hardin,  6  Coldw.  (Tenn.)  375  ; 
Laiorence  v.  Griffen,  30  Tex.  400 ;  Cmivphell  v.  Nichols,  33  N".  J. 
Law  (4  Yr.),  81  ;  Munn  v.  Commission  Co.,  15  Johns.  44 ;  Keutgen  v. 
Parks,  2  Sandf.  60 ;  Catlin  v.  (^-wTiiJer,  11  N.  Y.  (1  Kern.)  368.  In 
other  words,  if  the  bill  or  note  was  of  no  validity  in  the  hands  of  the 
holder  as  against  the  other  parties,  and  he  procures  it  to  be  discounted 
at  a  higher  premium  than  the  legal  rate  of  interest,  it  is  void  in  its  in- 
ception {Cowell  V.  Waters,  17  Johns.  176  ;  S.  C,  8  Cow.  670) ;  because 
it  can  have  no  existence  as  a  binding  contract  until  it  is  delivered  as 
such.  The  distinction  is  between  the  purchase  of  a  note  that  has  been 
made  and  delivered  by  the  maker  in  the  usual  course  of  business  as 
evidence  of  a  subsisting  indebtedness,  and  a  note  delivered  for  a  loan 
upon  it  by  way  of  discount.  To  make  it  salable  by  him,  the  note  must 
be  perfect  and  available  to  the  holder,  and  the  test  is  the  right  to  main- 
tain an  action  upon  it,  against  the  parties  to  it,  assuming  it  to  be  then 
due.     Powell  v.  Waters,  8  Cow.  669,  686. 

If  an  accommodation  note  is  disposed  of  by  the  payee  for  less  than 
its  face,  the  transaction  is  usurious,  although  the  indorsee  takes  it 
without  notice  that  it  was  an  accommodation  note.  Whitten  v.  Hay- 
den,  7  Allen  (Mass.),  407.  See  Tiifts  v.  Shepherd,  49  Me.  312.  But  a 
party  to  accommodation  paper  who  sells  it  as  business  paper,  at  a  usu- 
rious discount,  is  estopped  from  setting  up  usury  as  a  defense.  Jackson 
Y.Fassit,  33  Barb.  (N.  Y.)  645  ;  1  Wait's  Law  &  Pr.  574;  Burrall  v. 
DeGroot,  5  Duer,  379. 

But  a  mere  accommodation  guarantor  of  the  note,  who  neither  made 
any  representations  in  relation  to  the  character  of  the  paper,  or  the  cir- 
cumstances under  which  it  was  given,  nor  was  cognizant  of  the  repre- 
sentations made  to  the  purchaser,  or  to  any  one  else,  will  not  be  estopped 
from  interposing  the  defense  of  usury  in  the  same  manner  as  though 
he  were  a  simple  indorser  of  the  note.  Parshall  v.  Lamoreaux,  37 
Barb.  189  ;  1  Wait's  Law  &  Pr.  575. 

§  8.  Bonds.  A  bona  fide  sale  by  one  person  of  the  bond  of  another, 
made  at  any  rate  of  discount,  however  exorbitant,  is  not  illegal.  Don- 
nington  v.  Meeker,  3  Stockt.  (N.  J.)  Ch.  362.  A  bond,  note  or  se- 
curity valid  in  its  inception  is  not  rendered  invalid  by  its  subsequent 
receipt  of  usurious  interest.  Ware  v.  Thompson,  2  Beasley  (N.  J.), 
66.  And  see  cases  cited  ante,  pp.  603,  607,  in  §§  1  and  3.  But  to 
establish  the  defense  of  usury  to  a  bond  it  is  enough  to  show  that  the 
bond  was  substituted  for  a  note  which  was  usurious.  When  this  fact 
appeared  the  inference  necessarily  followed  that  the  taint  entered 
into  the  substituted  security  unless  the  contrary  is  shown.  Stanley 
V.  Whitney,  47  Barb.  586. 
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"Wliat  amounts  to  usury  in  a  bond  and  assignment  thereof,  and  wliat 
presumptions  will  be  entertained  in  favor  of  the  validity  of  such  instru- 
ments were  determined  in  the  following  cases  depending  upon  partic- 
ular facts.  Brown  v.  Chamfplin,  QQ  N.  Y.  (21  Sick.)  214 ;  Coble  v. 
Shoffner,  75  No.  Car.  42. 

§  9.  Mortgages.  Usury  is  a  good  defense  to  an  action  of  foreclosure 
of  a  mortgage  where  the  evidence  discloses  that  the  mortgage  was  given 
in  pursuance  of  a  usurious  transaction.  Walch  v.  Cook,  65  Barb. 
30 ;  Aldrich  v.  Wood,  26  Wis.  168  ;  Andreio  v.  Poe,  30  Md.  485. 
A  usurious  mortgage  is  void  as  against  a  judgment  creditor  of  the 
mortgagor.  Carow  v.  Kelly,  59  Barb.  239.  A  mortgage  is  void 
for  usury  when  a  former  usurious  mortgage  constitutes  the  greater 
part  of  the  consideration  of  it.  McCraney  v.  Alden,  46  Barb.  272, 
An  agreement  by  a  borrower  upon  mortgage  to  allow  the  lender  to 
retain  part  of  the  land  mortgaged  after  being  repaid  principal  and 
interest  of  the  loan,  if  it  is  a  j)art  of  the  mortgage  transaction,  is  usu- 
rious, and  will  not  be  enforced.  Gleason  v.  Burke,  20  N.  J.  Eq. 
(5  C.  E.  Gr.)  300.  But  if  such  an  agreement  is  independent  of  the 
loan  and  mortgage,  and  not  a  condition  of  the  loan,  and  capable  of 
being  sustained  without  reference  to  them,  either  as  a  sale  on  consider- 
ation or  as  a  gift,  it  may  be  enforced ;  and  though  the  agreement  was 
not  in  writing,  effect  w^ill  be  given  to  it,  by  limiting  the  quantity  of 
land  to  be  reconveyed,  in  ordering  redemptions.  lb. 

A  mortgage,  free  from  usury  in  its  inception,  is  not  affected  by  a 
subsequent  agreement  to  forbear  suit  in  consideration  of  the  payment 
of  illegal  interest.  Interest  paid  in  excess  of  the  legal  rate,  under 
agreement  for  its  payment,  in  consideration  of  forbearance  to  sue,  will 
be  credited  on  the  amount  due  on  the  mortgage.  TerJmne  v.  Taylor, 
27  K  J.  E:|.  80;  Alrahamsy.  Claussen,?>^  How.  (N.  Y.)  Pr.  241. 
Obligations  and  secm*ities  having  an  independent  existence,  and  un- 
tainted by  usury,  are  not  affected  by  the  statute,  although  the  subject 
of  a  contract  tainted  with  usury,  A  valid  and  subsisting  debt  is  not 
destroyed  because  included  in  a  security  or  made  the  subject  of  a  pro- 
hibited contract.  Although  formally  satisfied  and  discharged,  and  the 
security  surrendered,  it  may  be  revived  and  enforced,  in  case  the  new 
security  is  avoided.  Patterson  v.  Blrdsall,  64  X.  Y.  (19  Sick.)  294 ; 
21  Am.  Rep.  609 ;  Smith  v.  Hollister,  1  McCarter  (N.  J.),  153. 

A  usurious  mortgage  may,  by  the  act  of  the  parties  to  it,  be  so 
purged  of  the  illegal  taint,  that  it  will  stand  as  a  legal  security  against 
the  mortgagor  and  all  persons  subsequently  acquiring  an  interest  iinder 
him.  Such  purgation  would  not  affect  an  existing  second  mortgage  ;  but 
where  the  holder  of  a  second  mortgage  forecloses  it,  making  the  first 
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mortgagee  a  party,  and  treating  the  first  mortgage  as  valid,  and,  at 
the  sale,  the  property  is  sold  subject  to  the  first  mortgage,  the  pur- 
chaser thereat  cannot  set  up  the  original  usurious  taint  against  the 
first  mortgage.  Warwick  v.  Dawes,  26  N.  J.  Eq.  548.  But  an 
agreement  between  the  holder  of  a  usurious  mortgage  and  the  mort- 
fi-airor,  that,  in  consideration  of  a  reduction  allowed  in  the  settlement 
of  certain  debts  due  him  from  the  mortgagor,  the  mortgage  should 
be  regarded  as  purged  of  usury,  will  not  remove  the  taint  so  long  as 
the  mortgage  remains  in  the  same  hands.  Warwick  v.  Marlatt,  25 
K  J.  Eq.  188. 

A  mortgage  given  to  a  building  and  loan  association  by  a  holder  of 
its  stock  is  not  usurious  because  it  requires  monthly  payments  of  inter- 
est, besides  fines  and  impositions,  in  accordance  with  the  provisions  of 
the  constitution  of  the  association.  Hed  Bank  Mut.  Build.  &  Loan 
Assoc.  V.  Patterson,  27  IST.  J.  Eq.  223.  And  see  City  Build.  (&  Loan 
Co.  V.  Fatttj,  1  Abb.  (N.  Y.)  App.  Dec.  347. 

A  mortgage  given  to  secure  the  payment  of  a  note  tainted  with 
usury  is  valid,  as  between  the  maker  of  the  note  and  one  who  purchased 
it  for  value,  and  without  notice  that  the  consideration  was  usurious. 
Coor  V.  Sjpicer,  65  No.  Car.  401. 

The  sale  of  mortgage  securities  at  a  premium  cannot  subject  the  party 
to  an  action  to  recover  back  the  premium  on  the  ground  of  usury ;  no 
matter  whether  such  premium  was  computed  in  the  contract  of  sale  at 
a  certain  percentage  in  excess  of  the  legal  rate  for  the  time  past,  or 
stated  at  a  gross  sum,  or  as  compound  interest.  Culver  v.  Bigelow,  43 
Vt.  249. 

A  stipulation  in  a  mortgage  for  the  payment  of  attorney's  fees  in 
addition  to  legal  interest,  in  case  the  holder  is  compelled  to  sue,  does 
not  render  the  mortgage  usurious.  Siegel  v.  Driinim,  21  La.  Ann.  8 ; 
Weatherly  v.  Smith,  30  Iowa,  131 ;  6  Am.  Eep.  663. 

Where  a  wife,  in  order  to  secure  a  loan  made  to  her  husband,  exe- 
cutes a  chattel  mortgage  upon  her  separate  property,  she  cannot  main- 
tain an  action  to  have  the  same  canceled,  on  the  ground  that  the  loan 
was  usurious,  unless  prior  to  the  commencement  thereof  she  has  ten- 
dered to  the  lender  the  amount  actually  loaned,  and  so  alleges  in  her 
complaint.     Alden  v.  Diossy,  16  Hun  (N.  Y.),  311. 

§  10.  Contracts  for  sale  of  lands.  Usury  may  exist  where  there 
is  no  loan  of  money  ;  or  where  a  money  debt  is  created  and  forborne ; 
or  where  the  original  contract  by  which  a  debt  is  created  is  for  the  pur- 
chase and  sale  of  land  it  may  be  usury  for  the  vendor  to  demand  and 
receive  more  than  legal  interest  for  the  forbearance  of  such  debt. 
Newkirk  v.  Bur  son,  21  Ind.  129.  So  a  contract  whereby  the  purchaser 
Vol.  YIL— 78 
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of  property  was  to  pay  his  vendor  ten  per  cent  on  the  purchase-money 
mitil  settlement  in  full,  under  the  name  of  rent,  was  held  to  be  usurious 
on  its  face.  Scofield  v.  McNaugTit^  52  Ga.  69.  So,  too,  a  deed  of  bar- 
gain and  sale  for  land,  made  in  trust  to  secure  the  payment  of  money 
borrowed  upon  an  usurious  agreement,  is  an  "  assurance  for  the  pay- 
ment of  money,"  within  the  North  Carolina  statute  against  usury,  and 
is  absolutely  void ;  and  a  sale  by  the  trustee  to  one  purchasing,  even 
without  notice  of  usury,  will  convey  no  title  to  the  purchaser.  Shoher 
V.  Hauser,  4  Dev.  &  Batt.  91.  But  a  contract  in  writing  for  the  sale 
of  lands,  for  a  consideration  equal  in  amount  to  that  fixed  by  a  previous 
verbal  agreement,  usurious  in  its  terms,  was  held  not  tainted  with  the 
usury ;  such  verbal  contract  not  being  binding  under  the  statute  of 
frauds.     WewTcirk  v.  Burson^  28  Ind.  435. 

To  contract  for  more  than  lawful  interest  upon  deferred  payments 
for  land  sold  is  not  necessarily  usurious.  Cutler  v.  Wright,  22  N.  Y. 
(8  Smith)  472.  And  an  offer  to  sell  land  at  one  price  for  cash,  or  at  a 
much  larger  price  on  a  long  credit,  has  nothing  usurious  in  it,  as  there 
is  neither  a  loan  nor  a  forbearance  of  a  debt.  Hogg  v.  Ruffner,  1  Black 
(IT.  S.),  115. 

§  11.  Contracts  for  sale  of  personal  property.  A  note  made  in 
the  course  of  a  real  business  transaction,  for  which  the  original  party 
has  given  a  valuable  consideration,  is  regarded  as  property,  and  the 
owner  may  sell  it  for  the  most  he  can  get ;  there  is  nothing  usurious 
in  such  a  transaction.  But  if  the  note  was  made  for  the  purpose  of 
being  sold  to  raise  money,  or  as  an  artifice  to  evade  the  usury  laws, 
under  the  color  of  a  sale  and  purchase  of  the  paper,  this  will  not  avail, 
and  the  purchaser,  under  such  circumstances,  with  knowledge  of  the 
facts,  either  actual  or  inferable  from  the  facts  of  the  case,  will  be  held 
guilty  of  usury,  if  the  discount  shall  have  been  greater  than  the  legal 
rate  of  interest.  Wetmore  v.  Brien,  3  Head  (Tenn.),  723  ;  Elwell  v. 
Chamberlain,  4  Bosw.  (N.  Y.)  320 ;  Baily  v.  Smith,  14  Ohio  (N.  S.), 
396  ;  Byrne  v.  Grayson,  15  La.  Ann.  457. 

A  sale  of  a  note  or  mortgage  for  less  than  its  face,  with  a  guaranty 
of  payment  in  full,  is  not  usurious.  Goldsmith  v.  Brown,  35  Barb. 
484. 

A  contract  to  pay  a  bushel  and  a  half  of  corn  within  a  year,  in  return 
for  one  bushel,  is  not  within  the  statute  of  usury,  owing  to  the  uncertain 
and  fluctuating  character  and  value  of  the  article.  Morrison  v.  Mo- 
Kinnon,  12  Fla.  552. 

Upon  a  sale  of  sheep  on  time,  the  buyer  agreed  to  pay  a  certain  sum, 
which  was  the  value  of  the  sheep  at  the  time  of  the  contract,  at  a  future 
date.     He  also  agreed  to  pay  and  deliver  to  the  seller  a  certain  number 
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of  pounds  of  wool  per  liead,  annually.  It  was  held  not  a  usurious 
contract,  although  the  value  of  the  wool  reserved  exceeded  the  legal 
rate  of  interest  allowed.  Gilmore  v.  Ferguson^  28  Iowa,  220.  And 
see  First  Nat.  Bank  v.  Owen,  23  id.  185. 

An  exchange  of  securities,  even  though  one  party  makes  a  profit  by 
the  transaction,  is  not  usurious  unless  connected  with  a  loan  of  money, 
and  designed  to  cover  such  loan.  It  is  absolutely  essential,  to  consti- 
tute usury,  that  there  be  a  loan  or  forbearance  of  money.  Perrine  v. 
HotchJciss,  2  Lans.  (N.  Y.)  416.  And  the  purchase  of  securities  at  any 
price  upon  which  the  parties  may  agree  is  not  usurious.  Junction  R. 
M.  Co.  V.  Banh  of  Ashland,  12  Wall.  226.  And  where  the  transfer 
of  a  chose  in  action  is  coupled  with  a  loan  of  money,  though  the  secu- 
rity prove  uncollectible,  the  transaction  is  not  necessarily  usurious. 
Thomas  v.  Murray,  32  ^.  Y.  (5  Tiff.)  605.  Where  the  lender  of 
money  on  bond  and  mortgage  takes  from  the  borrower  the  necessary 
disbursements  for  searching  the  title  to  the  premises  mortgaged  in  good 
faith,  and  not  as  a  cover,  it  is  not  usury,  although  the  sum  then  taken 
amounts  to  more  than  lawful  interest  on  the  loan.     Eldridge  v.  Reed, 

2  Sweeney  (K  Y.),  155.  But  see  S.  0.  reversed,  50  N.  Y.  (5  Sick.) 
685. 

In  all  cases,  then,  where  the  contract  is  in  form  one  of  sale  or 
exchange,  if  the  court,  in  looking  at  the  whole  transaction,  can  see  that 
the  value  secured  to  the  vendor  was  in  good  faith  but  the  price  of  the 
thing  sold  or  exchanged,  there  can  be  no  usury,  whatever  the  price  may 
be,  or  whatever  tlie  mode  in  which  it  may  be  secured.  1  Wait's  Law 
«fe  Pr.    569  ;  Dry  Dock  Bank  v.  American  Life  Ins.  (&  Trust   Co., 

3  K  Y.  (3  Comst.)  344;  BeeteY.  Bidgood,  7  Barn.  &  Cress.  453. 
In  a  word,  neither  sales  of  credit  nor  loans,  or  sales  of  property,  other 
than  money,  are  touched  by  the  statute.  It  is  not  enough  that  the 
vendee  wants  money  and  that  this  is  known  to  the  opposite  party. 
Neither  the  necessities  of  the  vendee,  nor  the  use  he  contemplates 
making  of  his  purchase,  will  deprive  the  vendor  of  his  rights  to 
determine  for  himself  the  terms  upon  which  he  will  part  with  his 
property.  His  conduct  may  be  oppressive ;  but  all  extortion  is  not 
usur)^  Nor  can  a  penal  statute  designed  to  correct  a  particular  evil 
be  made  a  remedy  for  the  violation  of  all  duties  of  imperfect  obligation. 
Dry  Dock  Bank  v.  America7i  Life  Ins.  d;  Trust  Co.,  3  N.  Y.  (3 
Comst.)  359.  But  a  contract  for  the  sale  of  property  by  the  borrower 
at  a  specified  price  to  the  lender,  and  a  hiring  of  the  same  property 
by  the  borrower,  at  a  rent  or  hiring  which  exceeds  the  lawful  interest 
on  such  purchase-price,  with  a  right  of  repurchase  at  a  subsequent 
time  by  the  borrower,  is  usurious,  if  the  transaction  is  really  a  mere 
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loan  of  money.  Doe  v.  Gooch,  3  Barn.  &  Aid.  ^Q^  ;  Doe  v,  Brown^ 
Holt's  N.  P.  295 ;  1  Wait's  Law  &  Pr.  570 ;  Brooks  v.  Avery,  4  N. 
Y.   (4  Comst.)  225. 

§  12.  Contracts  by  or  with  corporations.  In  New  York  ille- 
gality by  reason  of  usury  cannot  be  imputed  to  the  contracts  of  cor- 
porations as  borrowers.  Stevens  v.  Watson,  4  Abb.  (N.  Y.)  App.  Dec. 
302 ;  S.  C,  45  How.  104.  Therefore  one  who  has  guaranteed  the  pay- 
ment of  bonds  issued  in  this  State,  by  a  foreign  corporation,  for  the 
payment  of  loans,  in  pursuance  of  a  resolution  of  the  directors,  at  a 
meeting  held  in  this  State,  which  bonds  bear  an  interest  of  ten  per 
cent,  and  are  valid  by  the  laws  of  the  State  where  the  corporation  is 
located,  cannot  set  up  the  defense  of  usury,  when  sued  upon  a  bond 
as  guarantor.  Smith  v.  Alvord,  63  Barb.  (N.  Y.)  415.  Nor  can  in- 
dorsers.  See  Strong  v.  iV".  Y.  Laundry  Mannf.  Co.,  5  J.  &  Sp.  (IST. 
Y.)  279 ;  DeRoe  v.  Smith,  4  Thomp.  &  C.  (N.  Y.)  690 ;  Freese  v. 
Brownell,  35  IST.  J.  285.  But  a  corporation,  in  New  York,  is  only 
prevented  from  avoiding  its  own  contract  on  the  ground  of  usury. 
"Where  the  corporation  succeeds  to  the  rights  of  a  party  who  might 
have  availed  himself  of  the  defense  of  usury  those  provisions  do  not 
apply.  "Where,  therefore,  property  is  pledged  to  secure  a  usurious  loan, 
a  corporation  which  succeeds  to  the  rights  of  the  pledgor  is  not  prohib- 
ited from  demanding  and  recovering  the  property  so  pledged.  Mer- 
chants' Exchange  Nat.  Bank  v.  Cominercial  Warehouse  Co.,  49  N, 
Y.  (4  Sick.)  635  ;  S.  C,  33  N.  Y.  Supr.  Ct.  317. 

The  defendant,  by  its  charter,  was  authorized  to  receive  on  deposit 
personal  property,  to  make  advances  thereon  or  on  pledge  thereof,  to 
collect  and  receive  interest  and  commission  at  the  customary  and 
usual  rates ;  also,  to  take  the  charge  and  custody  of  real  and  personal 
estate  or  choses  in  action,  and  to  advance  moneys  thereon,  on  such 
terms  and  commissions  and  at  such  rate  of  interest  (not  exceeding  seven 
per  cent)  as  should  be  established  by  its  directors.  It  was  held  that 
these  provisions  did  not  repeal  the  usury  laws  in  the  defendant's  favor, 
nor  give  it  any  greater  power  to  charge  commissions  than  that  possessed 
by  an  individual  engaged  in  the  same  business,  and  that  the  question 
whether  commissions  charged  professedly  under  the  charter  were  in 
fact  usurious  was  one  of  fact  for  a  jury.  Tyng  v.  Commercial  Ware- 
hoxLse  Co.,  58  N.  Y.  (13  Sick.)  308. 

In  the  absence  of  any  statutory  provision  to  the  contrary  a  bank  pur- 
chasing a  usurious  note  stands  on  the  same  footing  as  an  individual. 
Chafin  V.  Lincoln  Savings  Bank,  7  Heisk.  (Tenn.)  499.  A  loan  of 
money  to  a  corporation,  on  condition  that  the  lender  shall  be  employed 
in  an  official  position  where  he  is   not  needed,  and  paid  a  very  large 
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salary,  tliough  the  place  is  in  fact  a  sinecure,  is  usurious.      Grijin  v. 
Wew  Jersey,  etc.,  Co.,  3  Stockt.  (N.  J.)  49. 

A  corporation  conveyed  lands  to  trustees,  in  trust  to  convey  it  in  sat- 
isfaction of  bonds  of  the  company.  It  was  held  that  the  fact  that  the 
bonds  bore  a  usurious  rate  of  interest  could  not  avoid  the  absolute 
deed  of  the  trustees,  given  in  consideration  of  the  surrender  of  certain 
of  the  bonds.     Butler  v.  Myer,  11  Ind.  77. 

The  contract  of  a  member  of  a  loan  and  building  association,  char- 
tered by  the  superior  court  of  Georgia,  taking  an  advance  according  to 
the  rules,  is  not  usurious  upon  its  face,  whatever  might  be  the  premium 
at  which  he  agreed  to  take  the  advance.  Parker  v.  Fulton  Loan  <& 
Build.  Assoc,  46  Ga.  166.  And  see  Jarrett  v.  Coj)e,  68  Penn.  St.  68  ; 
White  v.  Mechanics'  Build.  Assoc,  22  Gratt.  (Ya.)  233. 

§  13.  Interest  upon  interest.  An  agreement  to  pay  interest  on 
accrued  interest  is  not  invalid.  Qidmhy  v.  CooTc,  10  Allen  (Mass.),  32 ; 
Hale  V.  Hole,  1  Coldw.  (Tenn.)  233 ;  Stewart  v.  Fetree,  55  N.  Y.  (10 
Sick.)  621 ;  14  Am.  Eep.  352.  Indeed,  a  contract  to  pay  money  at  a 
subsequent  period,  with  interest  to  be  paid  annually,  and  if  the  inter- 
est be  not  paid  annually,  then  the  interest  to  become  principal,  is 
neither  usurious,  unconscionable,  nor  contrary  to  public  policy.  Scott 
V.  Saffold,  37  Ga.  384 ;  Farham  v.  Fulliam,  5  Coldw.  (Tenn.)  497 ; 
Columbia  County  v.  King,  13  Fla.  451 ;  Dow  v.  Drew,  3  K.  H.  40 ; 
Stewart  v.  Fetree,  55  K.  H.  621 ;  14  Am.  Eep.  352 ;  Mowry  v. 
Bishop,  5  Paige  (N.  Y.),  98;  Hill  v.  Meeker,  23  Conn.  592.  In 
cases  where  it  is  expressly  stipulated  that  interest  shall  be  payable  at 
certain  fixed  times,  it  has  been  held  that  interest  may  be  charged  upon 
the  interest,  from  the  time  it  is  payable.  Kennon  v.  Dickens,  1  Tay- 
lor, 231 ;  Cam.  &  N.  357 ;  Gihbs  v.  Chisolm.,  2  Nott  &  McC.  38 ;  Sin- 
gleton V.  Lewis,  2  Hill  (So.  Car.),  408  ;  Doig  v.  Barkley,  3  Kich.  125 ; 
Feirce  v.  Roioe,  1  N.  H.  179.  But  it  is  held  otherwise  in  Ferry  v. 
Ferry,  2  Cush.  92 ;  Doe  v.  Warren,  7  Greenl.  (Me.)  48.  See  1  Am.  L. 
Cas.  341,  371. 

Courts,  we  may  safely  say,  do  not  generally  declare  contracts  to  pay 
interest  upon  interest  usurious ;  and  the  extent  to  which  they  have 
gone  is  that  of  refusing  to  enforce  a  contract  to  pay  interest  thereafter 
to  grow  due,  and  they  have  done  this  not  upon  the  ground  of  usury, 
but  rather  as  a  "  rule  of  public  policy  "  because  such  agreements  "  savor 
of  usury  "  and  "  lead  to  oppression."  See  Ossulston  v.  Yarmouth,  2 
Salk.  449  ;  Waring  v.  Cunliffe,  1  Yes.  Jr.  99 ;  Hastings  v.  Wiswall,  8 
Mass.  455  ;  Camp  v.  Bates,  11  Conn.  487  ;  Childers  v.  i?(?awe,  4  Eand. 
406 ;  Connecticut  v.  Jackson,  1  Johns.  Ch.  13.  But  it  has  been  lately 
held  in  North  Carolina  that  an  agreement  to  pay  interest  upon  a  note 
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"  at  the  rate  of  six  per  cent  per  annum  to  be  compounded  annually, "  is 
usurious.     Cox  v.  Brookshire,  Y6  No.  Car.  314. 

A  settlement  and  payment  of  a  debt,  with  compound  interest,  where 
there  has  been  no  previous  contract  to  pay  interest  at  stated  periods 
or  to  pay  interest  in  that  mode,  and  there  is  no  indulgence  granted  for 
the  futm'e,  or  other  new  consideration,  is  usurious.  Ward  v.  Bran- 
don, 1  Heisk.  (Tenn.)  490. 

§  14.  Commissions,  presents,  etc.  A  lender  may  charge  in  addi- 
tion to  the  legal  interest  a  reasonable  sum  for  his  trouble  and  services. 
Fussel  V.  Daniel,  10  Exch.  581 ;  S.  C,  29  Eng.  L.  &  Eq.  369  ;  Ke7it 
V.  Phelps,  2  Day,  483  ;  Hutchinson  v.  Hosmer,  2  Conn.  341  ;  Trotter 
V.  Curtis,  19  Johns.  160  ;  McKesson  v.  McDowell,  4  Dev.  &  B.  120 ; 
Rowland  v.  Bull,  5  B.  Monr.  146 ;  Brown  v.  Harrison,  Yl  Ala.  774 ; 
Parham  v.  Pidliam,  5  Coldw.  (Tenn.)  497  ;  Churchman  v.  Martin,  54 
Ind.  380.  But  the  sum  paid  as  a  compensation  or  commission  for  ser- 
vice or  trouble  in  any  case  should  not  exceed  the  amount  usually  taken 
in  the  course  of  trade  in  that  business ;  and  if  it  do,  such  excess 
will  make  the  contract  usurious.  Harris  v.  Boston,  2  Camp.  348. 
If  there  be  such  charge  it  will  be  a  question  for  the  jury  whether 
it  is  in  fact  a  reasonable  compensation  for  services  rendered,  or  a 
mere  pretense  for  obtaining  usurious  interest.  DeForest  v.  Strong^ 
8  Conn.  519 ;  Bartlett  v.  Williams,  1  Pick.  294 ;  Garstairs  v.  Stein^ 
4  M.  &  S.  192.  So  an  agreement  by  which  a  commission  merchant 
is  to  receive  full  interest  on  advances,  and  also  commissions,  whether 
he  makes  sales  or  not,  is  not  necessarily  usurious ;  it  may  be  intended 
as  a  cover  for  usury,  but  that  intent  is  a  question  for  the  jury.  Cockle 
v.  Flack,  93  U.  S.  (3  Otto)  344.  The  usual  commercial  contract  by 
which  a  commission  merchant  contracts  with  a  dealer  in  produce  or 
other  merchantable  commodity,  for  the  loan  or  advance  of  his  money 
at  the  legal  rate  of  interest  to  enable  the  dealer  to  purchase  or 
cany  his  merchandise,  and  also  for  an  agreed  commission  to  under- 
take the  care,  management  and  sale  of  the  commodity  may  be  made 
covers  for  usury ;  and  when  this  fact  is  established  by  competent 
proof,  they  are  within  the  condemnation  of  the  laws  against  usury, 
and  void.  The  question  is,  upon  contracts  for  the  transaction  of  a 
commission  business  in  coimection  wdth  the  use  of  money,  whether  a 
fair,  reasonable,  usual  and  customary  allowance  for  the  trouble  and  in- 
con^ TTiience  of  transacting  the  business  only  has  been  secured,  or 
whcrher,  under  the  guise  of  a  commission  for  services,  trouble  and  ex- 
penses, the  lender  has  sought  to,  and  has  reserved  and  secured  to  him- 
self ompensation  for  the  use  of  his  money  in  excess  of  the  rate  of 
intt     St  allowed  by  law.     The  contracts  are  not  necessarily  usurious. 
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and  the  onus  is  upon  the  party  seeking  to  impeach  them  for  usurj,  to 
prove  the  guilty  intent,  and  that  the  contract  is  a  cover  for  usury,  and 
for  the  loan  of  money  upon  usury.  Matthews  v.  Coe,  70  N.  Y.  (25 
Sick.)  239,  242. 

A  commission,  in  excess  of  lawful  interest,  exacted  by  an  agent,  for 
his  own  benefit,  without  the  knowledge  of  his  principal,  does  not  neces- 
sarily make  the  loan  usm'ious,  even  though  the  borrower  believed  the 
agent  was  dealing  with  him  as  a  principal.  Lee  v.  Chadsey,  3  Abb. 
(N.  Y.)  App.  Dec.  43.  And  see  Estevez  v.  Purdy,  QQ  K  Y.  (21  Sick.) 
446. 

§  15.  Law  of  place.  A  person  contracting  for  the  payment  of  inter- 
est may  contract  to  pay  it,  either  at  the  rate  of  the  "  place  of  the  con- 
tract," or  at  that  of  the  "  place  of  perfonnance,"  as  one  or  the  other  may 
be  agreed  on  by  himself  and  the  creditor  ;  and  the  fact  that  the  rate  of 
the  place  at  which  it  is  agreed  that  it  shall  be  paid  is  higher  than  the  rate 
in  the  other  place,  will  not  expose  the  transaction  to  the  imputation  of 
usury,  unless  the  place  agreed  on  was  fixed  for  the  purpose  of  obtain- 
ing the  higher  rate,  and  to  evade  the  penalty  of  a  usurious  contract  at 
the  other  place.  Miller  v.  Tiffany,  1  Wall.  (U.  S.)  298 ;  Kilgore 
V.  Dem2?sey,  25  Ohio  St.  413  ;  IS  Am.  Eep.  306 ;  Senter  v.  Bow- 
man, 5  Heisk.  (Tenu.)  14  ;  Junction  B.  B.  Co.  v.  Bank  of  AsJiland, 
12  Wall.  226  ;  Duncan  v.  Helm,  22  La.  Ann.  418  ;  Houston  v.  Potts, 
64  No.  Car.  33  ;  Kennedy  v.  Knight,  21  Wis.  340.  But  where  there 
is  no  agreement  made  regarding  the  rate  of  interest,  the  law  of  the 
place  of  contract  governs,  although  the  rate  at  the  place  of  j)ayment 
is  lower,  in  the  absence  of  any  intent  to  evade  the  usury  laws  of  the 
latter  place.  National  Bank  v.  Smoot,  2  MacArthur,  371 ;  Mayor, 
etc.,  of  Griffin  v.  Inman,  57  Ga.  370  ;  Cloyes  v.  Hooker,  6  Thomp.  & 
C.  (N.  Y.)  448  ;  S.  C,  4  Hun,  231 ;  Merchants'  Bank  v.  Griswold,  72 
N.  Y.  (27  Sick.)  472,  478.  But  where  a  promissory  note,  signed  and 
dated  in  one  State,  and  payable  at  a  bank  there,  is  negotiated  for  the 
first  time  in  another  State,  the  laws  of  the  State  where  the  note  is  ne- 
gotiated are  to  control  as  to  the  defense  of  usmy .  Dickinson  v.  Edioards, 
53  How.  (iST.  Y.)  Pr.  40  ;  National  Bank,  v.  Smoot,  2  Mac  Arthur,  371  ; 
Providence  Co.  Savings  Bank  v.  Frost,  8  Benedict,  293  ;  S.  C.  affirmed, 
14  Blatchf.  233.  But  where  the  maker  and  indorser  of  a  note  reside 
in  IS^ew  York,  where  it  is  payable,  the  note  is  not  usurious  because 
discounted  in  New  Jersey,  for  more  than  the  legal  rate  of  interest 
in  New  Jersey.  The  statute  of  New  Jersey  limiting  the  rate  of  inter- 
est to  six  per  cent  does  not  apply.  Hackettstown  Bank  x.  Pea,  6  Lans. 
(N.  Y.)  455  ;  S.  C,  64  Barb.  175  ;  S.  C.  aflarmed,  53  K  Y.  (8  Sick.) 
618.    Questions  of  usury  are  determined,  where  changes  in  the  law  have 
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taken  place,  by  the  law  in  force  at  the  time  when  a  remedy  is  sought 
upon  the  contract,  A  statute  in  general  terms  changing  the  rate  of  in- 
terest, or  penalty  for  usury,  applies  to  suits  afterward  brought,  although 
they  are  founded  upon  contracts  previously  made.  Perrin  v.  LymaUy 
32  Ind.  16  ;  Matthias  v.  Cook,  31  111.  83 ;  Simonton  v.  Vail,  11  Wis. 
90.  A  bond  for  the  payment  of  money,  which  is  void  for  usury,  is  not 
revived  and  validated  by  the  repeal  of  the  statute  against  usury.  Pond 
V.  Horne,  65  No.  Car.  84. 

A  statute  of  !New  Brunswick,  where  the  contract  in  controversy 
was  made,  provided  in  substance,  that  the  reception  of  extra  interest 
for  the  forbearance  of  payment  of  money,  after  it  became  due,  would 
make  the  contract  itself  for  the  loan  of  the  money  void.  And  it  was 
held  that  such  provision,  not  entering  into  the  contract  at  the  time  it 
was  made,  and  being  in  the  nature  of  a  f  orfeitm'e,  was  to  be  interpreted 
by  our  courts  according  to  the  lex  fori,  and  not  according  to  the  lex 
loci  contractus.  It  was  also  held  that,  in  an  action  on  the  contract, 
the  defendant  should  not  be  allowed,  by  way  of  recoupment,  for  the 
extra  interest  paid  although  such  extra  interest  was,  by  the  foreign  stat- 
ute, recoverable  by  action,  Lindsay  v.  Hill.,  ^'o  Me.  212  ;  22  Am, 
Hep,  564.    And  see  Murphy  v.  Collins,  121  Mass.  6. 

An  enactment  allowing  recoupment  of  usurious  interest  relates  to 
the  remedy ;  and  the  right  of  recoupment  is  governed  by  the  law  in 
force  at  the  time  of  suing,  even  though  the  question  of  usury  in  the 
debt  may  depend  upon  another  law  in  force  when  the  contract  was 
made.  Bowen  v.  Phillips^  55  Ind.  226  ;  Story  v.  Kimlrough,  33  Ga. 
21. 

In  the  case  of  a  note  payable  in  one  State,  an  agreement  subsequent 
to  its  maturity,  made  in  another,  where  the  maker  had  his  domicile,  to 
pay  the  rate  of  interest  allowed  by  the  latter  State,  is  not  usurious, 
although  that  rate  happens  to  be  greater  than  is  allowed  in  the  State 
where  it  was  originally  payable,  unless  such  agreement  was  intended 
as  a  cover  for  usury.  Townsend  v.  Riley,  46  N.  H.  300.  So,  too,  a 
mortgage  on  real  estate  in  Michigan,  executed  to  secure  a  note  payable 
in  ]^ew  York,  with  ten  per  cent  interest,  is  valid  under  the  laws  of 
Michigan.  The  contract  is  not  a  ]^ew  York  contract,  and  is  not  ren- 
dered usurious  and  void  by  the  statute  of  that  State,  prohibiting  the 
taking  of  more  than  seven  per  cent  interest.  The  securities  bearing 
ten  per  cent  interest,  a  legal  rate  in  Michigan,  the  court  cannot  pre- 
sume, against  the  fact,  that  usury  under  the  New  York  statutes  was 
intended.     Fitch  v.  Remer,  1  Biss.  337. 

§  16.  Who  may  plead  the  defense.  The  privilege  of  pleading 
usm'y  is  a  personal  one  of  the  individual  who  has  contracted  to  pay  it. 
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Cramer  v.  Lepper^  26  Ohio  St.  59 ;  20  Am.  Rep.  756 ;  Studabalcer 
V.  Marqua/rdt,  55  Ind.  341 ;  Fritchett  v.  Mitchell,  17  Kans.  355 ;  22 
Am.  Rep.  287 ;  Cannicliael  v.  Bodfish,  32  Iowa,  418 ;  Mordecai  v. 
Stewa/rt,  37  Ga.  364;  Williams  v.  Tilt,  36  N.  Y.  (9  Tiff.)  319 ;  Loomis 
V.  Eaton,  32  Conn.  550;  Ransom  v.  Hays,  39  Mo.  445;  C'awi  v. 
Gimon,  36  Ala.  168 ;  McArthur  v.  Schench,  31  Wis.  673 ;  11  Am. 
Rep.  643 ;  Austin  v.  Chittenden,  33  Yt.  553 ;  Reed  v.  Eastma7i,  50 
id.  67. 

All  privies  to  the  borrower,  whether  in  blood,  representation  or 
estate,  may,  both  in  law  and  equity,  by  the  appropriate  legal  and 
equitable  defenses,  attack  or  defend  against  a  contract  or  security  given 
by  the  borrower,  w^hich  is  tainted  with  usury,  on  the  ground  of  such 
usury,  where  such  contract  or  security  affects  the  estate  derived  by 
them  from  the  borrower.  Merchants''  Ex.  JSf.  Bank  v.  Com.  W^house 
Co.,  49  N.  Y.  (4  Sick.)  636,  643,  note;  Ord  on  Usury,  p.  131 ;  Lehman 
V.  Marshall,  47  Ala.  362 ;  Stein  v.  Indianapolis,  etc.,  Ass.,  18  Ind. 
237.  A  surety  may  set  up  the  defense.  Stockton  v.  ColemoM,  39  Ind. 
106.  But  see  contra,  Lamoille  Co.  Nat.  Bank  v.  Bingham,  50  Yt.  105 ; 
Freese  v.  Brownell,  35  N.  J.  285  ;  10  Am.  Rep.  239.  So  may  a  guar- 
antor.    Huntrees  v.  Fatten,  20  Me.  28. 

A  guarantee  or  assignee  of  a  borrower  who  does  not  take  his  grant 
or  assignment  subject  to  a  lien  on  the  property  granted  or  assigned,  cre- 
ated by  the  borrower,  which  is  tainted  with  usury,  is  privy  in  estate 
with  the  borrower,  as  to  the  entire  interests  in  the  property  described 
in  the  assignment  or  grant,  as  deriving  from  such  borrower  such  entire 
interests,  and,  as  such  privy,  may  attack  or  defend  against  such  lien. 
Merchants'  Ex.  Bank  v.  Com.  W'house  Co.,  49  N.  Y.  (4  Sick.)  643, 
note. 

But  if  a  grantee  or  assignee  takes  his  assignment  or  grant  from  the 
borrower,  subject  to  a  lien  on  the  property  tainted  with  usury,  then, 
as  to  so  much  of  the  property  which  is  necessary  to  satisfy  such  lien, 
he  is  not  in  privity  in  estate  with  the  borrower,  for  so  much  of  the 
property  is  not  assigned  or  granted  to  him ;  and  therefore  he  does  not, 
as  to  such  lien,  stand  as  a  privy  to  the  borrower.  Id.  ;  Bullard  v. 
Raynor,  30  N.  Y.  (3  Tiff.)  206 ;  De  Wolf  v.  Johnson,  10  Wheat.  369. 
So  the  purchaser  of  a  mere  equity  of  redemption,  in  premises  cov- 
ered by  a  usurious  mortgage,  who  buys  subject  to  the  lien  of  such 
mortgage,  cannot  set  up  usury  as  a  defense  to  the  incumbrance.  Cono- 
ver  V.  Hobart,  24  IST.  J.  Eq.  120 ;  Huston  v.  Stringham,  21  Iowa,  36 ; 
Green  v.  Kemp,  13  Mass.  515.  So  the  defense  is  not  available  to  one 
who  has  purchased  the  land,  assuming  the  mortgage.  Cramer  v.  Lej[>- 
^er,  26  Ohio  St.  59  ;  20  Am.  Rep.  756,  The  purchaser  of  real  estate, 
YoL.  YII.— 79 
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with  covenants  of  warranty  and  against  incumbrances,  in  an  action 
agaiust  him  to  foreclose  a  mortgage  thereon,  given  by  his  grantor  to 
secm-e  a  promissory  note,  cannot  avail  himself,  as  matter  of  defense,  of 
the  fact  that  the  debt  for  which  such  note  was  given  was  usurious. 
Studdbaker  v.  Marquardt,  55  Ind.  341.  A  second  mortgagee  cannot 
plead  usury  in  a  prior  mortgage,  either  to  defeat  it  or  to  postpone  its 
lien.  Fritchett  v.  Mitchell,  17  Kans.  355 ;  22  Am.  Eep.  287.  But 
this  would  seem  to  be  contrary  to  the  general  rule.  Cole  v.  BansemeVy 
26  Ind.  91 ;  Mutual,  etc.,  Ins.  Co.  v.  Bowen,  47  Barb.  618 ;  Adams  v. 
Rolertson,  37  111.  45 ;  Carow  v.  Kelly,  59  Barb.  239 ;  Dix  v.  Van 
Wycl,  2  HiU  (N.  T.),  522. 

An  accommodation  maker  of  a  promissory  note  cannot  avail  himseK, 
in  a  suit  upon  the  note,  of  a  payment  of  usury  thereon  by  the  party 
accommodated.  Cady  v.  Goodnow,  49  Vt.  400  ;  Smith  v.  Exchange 
Bank,  26  Ohio  St.  141.  And  the  accommodation  indorser  of  a  note, 
made  by  a  corporation  for  the  purpose  of  raising  money,  which  note 
is  discounted  at  a  usurious  rate  of  interest,  cannot  interpose  the  usury 
as  a  defense  in  an  action  brought  against  him  on  the  note.  Stewart 
V.  Bramhall,  11  Hun  (N.  Y.),  139.  See  Allerton  v.  Belden,  49  N. 
Y.  (4  Sick.)  373. 

One  who  does  not  claim  through  or  under  the  borrower  does  not 
stand  in  privity  with  the  borrower.  Ohio,  etc.,  B.  B.  Co.  v.  Kasson, 
37  N.  Y.  (10  Tiff.)  218. 

A  usm*er  cannot  take  advantage  of  his  own  usury  to  avoid  a  con- 
tract he  has  entered  into.  Billington  v.  Wagoner,  33  IST.  Y.  (6  TijQE.) 
31 ;  Miller  v.  Kerr,  1  Bailey  (S.  C),  4 ;  Bank  of  GloversvilU  v. 
Place,  15  Hun  (N.  Y.),  564.  And  the  maker  of  a  usurious  note  is  es- 
topped from  setting  up  the  defense  of  usury  thereto,  against  one  to 
whom  he  has  assigned  it,  representing  that  "  it  was  all  right  and  no 
usury  in  it,"  unless  the  assignee  did  not  believe  the  representations. 
Callanan  v.  Shaw,  24  Iowa,  441.  So,  he  would  be  bound  by  the  rep- 
resentations of  his  agent.     Sage  v.  McLaughlin,  34  Wis.  550. 

A  borrower  may  himself  pay  a  usurious  debt ;  and  if  he  do,  neither 
himself  nor  any  other  person  can  attack  such  payment  on  the  ground 
of  the  usurious  character.  He  may  also,  therefore,  appropriate  prop- 
erty for  its  payment,  and  make  such  appropriation  by  assigning  the 
property  in  trust  for  the  payment  of  the  usurious  debt ;  and  if  he  do, 
neither  the  assignee  nor  any  other  person  can  (unless  he  attack  the 
assignment  for  fraud)  claim  that  property  so  appropriated  shall  not  be 
appHed  to  the  payment  of  the  usurious  debt.  The  bare  fact  that  such 
an  assignment  provides  for  the  payment  of  a  usurious  debt  will  not  of 
itself  alone  render  the  assignment  usurious  and  void.    Green,  Ex'r,  etc.. 
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V.  Morse,  4  Barb.  332 ;  Murray  v.  Judson,  9  N".  Y.  (5  Seld.)  73 ; 
Fielder  v.  Varner,  45  Ala.  429. 

The  defense  of  usury  cannot  be  set  up  against  the  hona  fideliol^cr  of 
a  negotiable  check,  although  it  be  invalid  between  the  maker  and  the 
3)ayee  on  that  account.  Smalley  v.  Doughty,  6  Bosw.  (N.  T.)  66.  So, 
usury  in  the  consideration  of  a  promissory  note  is  no  defense  to  the 
maker,  in  an  action  against  him  by  a  hona  fide  holder.  Young  v. 
Berkley^  2  IST.  H.  410 ;  Rackley  v.  Sprague,  10  "Wend.  113 ;  King  v. 
Johnson,  3  McCord,  365.  But  see  Chiirchill  v.  Suter,  4  Mass.  156, 
161 ;  Payne  v.  Trezevant,  2  Bay,  23. 

Where  a  usurious  transaction  has  not  been  settled  and  the  lender 
l)rings  an  action  for  the  recovery  of  an  alleged  balance,  the  borrower 
may  defend  by  claiming  a  credit  for  whatever  usurious  interest  he  has 
paid  in  the  transaction.     Reinback  v.  Crdbtree,  77  111.  182. 

Where  a  party  gives  his  promissory  note  for  money  borrowed,  pay- 
able in  one  year,  with  ten  per  cent  interest,  and  with  thirty  per  cent 
"per  annum  interest  after  maturity,  if  not  paid  when  due,  as  liquidated 
damages,  a  court  of  equity  will  not  reheve  him  from  the  penalty,  where 
the  payee  has  practiced  no  deception  and  does  no  act  to  mislead  him 
and  induce  him  to  make  the  note.  His  ignorance  that  the  note 
contained  such  a  provision,  when  he  was  able  to  read  the  same,  affords 
no  ground  for  equitable  relief.     Downey  v.  Beach,  78  111.  53. 

Where  notes  are  exchanged  in  such  a  way  that  the  maker  of  one  of 
the  notes  receives  usury,  he  cannot  set  this  up  as  a  defense  to  an  action 
on  the  note  made  by  him.     Taylor  v.  Jackson,  5  Daly  (N.  T.),  497. 

In  an  action  to  foreclose  a  mortgage  upon  a  homestead  estate,  execu- 
ted by  the  husband  and  wife,  to  secure  a  note  made  by  the  husband,  it 
is  competent  for  the  wife  to  set  up  the  defense  of  usury  against  the 
note.     Lyon  v.  Welsh,  20  Iowa,  578. 

Where  a  person,  in  consideration  of  a  loan,  executes  a  negotiable 
promissory  note  with  interest  for  a  sum  greater  than  the  amount  of  the 
loan,  promising  to  give  a  mortgage  to  any  holder  of  the  note,  and  the 
payee  indorses  the  note  to  a  third  party,  upon  the  execution  of  a  mort- 
gage by  the  maker  to  the  latter,  such  execution  does  not  estop  the 
maker  from  setting  up  the  defense  of  usury  in  an  action  on  the  note. 
Musselman  v.  McElhenny,  23  Ind.  4.  And  see  Johnson  v.  Thomp- 
son, 28  111.  352. 

Usury  can  be  set  up  as  the  foundation  of  ?kjus  tertii,  where  the  third 
party  has  settled  with  the  plaintiff,  and  abandoned  all  further  claims. 
BeUeley  v.  Beed,  4  Q.  B.  511 ;  S.  C,  3  G.  &  D.  561. 

A  mortgage  given  to  secure  the  payment  of  a  note  tainted  with  usury 
18  valid,  as  between  the  maker  of  the  note  and  one  who  purchased  it  for 
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value,  and  without  notice  that  the  consideration  was  usurious.  Coor  y. 
Spicer,  65  No.  Car.  401. 

A  purchaser,  bj  agreement  with  his  vendor,  executed  a  bond  and 
mortgage  to  secure  a  portion  of  the  purchase-money,  equal  in  amount 
to  a  prior  usurious  mortgage  upon  the  same  premises,  and  placed  them 
in  the  hands  of  a  third  person,  to  be  delivered  to  the  vendor,  if  the 
latter  should  succeed  in  setting  aside  such  prior  mortgage,  but  if  he 
failed  in  doing  so,  then  to  be  disposed  of  to  pay  off  such  usurious  mort- 
gage, their  proceeds  to  be  delivered  to  the  purchaser  for  that  purpose. 
And  this  was  held  not  to  be  such  an  assumption  of  the  usurious  mort- 
gage, or  purchase  subject  thereto,  as  would  estop  the  purchaser  from 
himself  setting  up  the  usury.  Berdan  v.  Sedgwick^  44  jN".  Y.  (5  Hand) 
626. 

An  assignment  of  a  lease,  absolute  upon  its  face,  but  in  fact  given  as 
security  for  a  usurious  loan,  may,  in  the  hands  of  a  purchaser  of  such 
lease  from  the  usurious  assignee,  with  notice  that  the  original  assign- 
ment was  security  for  a  loan,  although  without  notice  of  its  usurious 
character,  be  avoided  for  usury,  by  a  judgment  creditor  of  the  original 
lessee.     Mason  v.  Lord,  40  N.  Y.  (1  Hand)  476. 

Where  an  administrator  gives  his  promissory  note  for  a  sum  due  from 
his  intestate,  including  certain  unlawful  interest  which  his  intestate  had 
agreed  to  pay,  he  cannot  sustain  a  plea  of  usury  in  an  action  on  the  note. 
Little  V.  White,  8  N.  H.  276.  And  where  the  original  usurious  contract 
has  been  changed  by  a  new  contract  founded  on  it,  in  which  an  inno- 
cent person  is  a  party,  the  defense  of  usury  cannot  be  set  up  against 
such  innocent  person.     Jackson  v.  Henry,  10  Johns.  (N.  Y.)  185. 

The  equitable  owner  of  land,  upon  which  a  usurious  mortgage  has 
been  given,  is  a  "  borrower  "  within  the  meaning  of  the  statute  relat- 
iag  to  usury,  and  is  therefore  entitled  to  interpose  that  defense. 
Equitable  Life  Lns.  Soc.  v.  Cuyler,  12  Hun  (K.  Y.),  248. 

§  17.  How  pleaded.  Usury  is  a  defense  which  cannot  be  made  on 
the  trial  of  a  cause,  unless  it  be  pleaded.  Morfou'd  v.  Davis,  28  N. 
Y.  (1  Tiff.)  481 ;  Newell  v.  Nixmi,  4  Wall.  (U.  S.)  572  ;  Bush  v.  Bush, 
7  Monr.  53  ;  Murry  v.  Crocker,  1  Scam,  (111.)  212.  The  plea  of  usury  at 
the  common  law,  and  the  answer  setting  up  that  defense  under  the  New 
York  Code,  must  set  forth  the  usurious  agreement,  the  names  of  the 
parties  between  whom  it  was  made,  the  amount  loaned,  the  amount  of 
usury  agreed  to  be  paid,  the  length  of  time  for  which  the  loan  was 
agreed  to  be  made,  and  that  the  agreement  was  corrupt.  JSfat.  Bank 
of  Auburn  v.  Lewis,  10  Hun  (N.  Y.),  468 ;  Siesel  v.  Harris,  48  Ga. 
652;  Govyperthwaite  ^.Dummer,  3  Harr.  (18  N.  J.  Law)  258  ;  Clark- 
\^.  Moses,  Kirby,  143 ;   Mullanjphy  v.  PhilUjpson,  1  Mo.  620 ;  M'Fa/if 
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landy.  State  BanJc,  4  Pike  (Ark.),  44;  Moody  v.  HawTcins,  25  Ark. 
191.  The  same  facts  should  be  shown  in  an  answer  in  equity.  Crane 
V.  IIom(Eoj>athic  Mut.  Life  Ins.  Co.,  27  N.  J.  Eq.  484 ;  Stark  v.  Sjperry, 
2  Tenn.  Ch.  304 ;  Hannas  v.  Hawk,  24  N.  J.  Eq.  124.  An  averment 
that  the  complainant  loaned  the  defendant  $2,000,  and  "  exacted  and  ex- 
torted "  a  bond  and  mortgage  for  $2,195,  cannot  avail  as  a  defense  of 
usury.  It  precludes  the  idea  of  consent,  and  there  can  be  no  usury 
without  a  contract.  Westerfield  v.  Bried,  26  X.  J.  Eq.  357.  But  usury, 
though  not  directly  pleaded,  may  be  set  up,  by  allegations  showing  that 
an  unlawful  rate  of  interest  was  agreed  upon.  Kurz  v.  Holhrook,  13 
Iowa,  562.  And  in  pleading  usury  for  the  purpose  of  avoiding  a  deed, 
It  is  unnecessary  to  set  it  out  with  all  the  particularity  required  in 
pleas  of  usury  to  actions  for  money.  In  such  actions,  amounts  are 
material,  but,  in  attacking  a  deed,  the  bare  fact  of  usury  is  enough  to 
decide  the  issue  of  title.     Carswell  v.  Ilartridye,  55  Ga.  412. 

A  plea  to  an  action  of  ejectment  which  attacks  a  conveyance  from 
the  defendant  to  the  plaintiff,  as  being  part  of  a  usurious  contract, 
is  not  an  equitable,  but  a  strictly  legal  defense,  and,  to  make  it  avail- 
able, no  tender  or  offer  to  pay  the  debt  which  the  conveyance  was 
intended  to  secure  is  requisite,  even  though  the  deed  may  amount,  in 
equity,  to  a  mortgage.     Sugart  v.  Mays,  54  Ga.  554. 

Where  usury  is  a  defense  only  for  the  illegal  excess,  a  plea  of  usury 
which  professes  to  answer  the  whole  cause  of  action  is  demurrable. 
It  should  be  limited  to  such  part  as  the  defendant  is  entitled  to  avoid, 
so  that  the  plaintiff  may  take  judgment  nil  dicit  for  all  not  denied. 
Tittle  V.  Bonner,  53  Miss.  578 ;  Tappan  v.  Frescott,  9  N.  H.  531 ; 
Beed  v.  Moore,  1  Meigs,  80. 

The  question  of  usury  cannot  be  raised  on  demurrer  to  a  bill  setting 
out  a  contract,  not  usurious  on  its  face.  Brakeley  v.  Tuttle,  3  "W". 
Ya.  86. 

The  repeal  of  a  usury  law  precludes  afterward  setting  up  the  defense 
of  usury  in  an  action  then  pending.  Nichols  v.  Gee,  30  Ark.  136. 
But  it  is  held  otherwise  in  Texas.  Smith  v.  Glanton,  39  Texas,  365  ; 
19  Am.  Rep.  31. 

If  an  answer  in  a  suit  in  one  State,  pleading  usury  under  the  laws 
of  another  State,  does  not  aver  what  are  the  laws  of  such  State, 
but  merely  alleges  that  the  security  in  suit  is  usurious,  and  con- 
trary to  the  law  of  such  State,  the  courts  will  presume  that  such 
foreign  laws  are  the  same  as  the  laws  of  their  own  State.  Leake 
V.  Bergen,  27  N.  J.  Eq.  360.  The  defendant  should  file  such 
a  plea  as  the  law  of  the  foreign  State  prescribes.     Bowman  v.  Miller ^ 
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25  Gratt.  (Ya.)  331 ;  18  Am.  Rep.  686.  See  Merchcmts'  Bomk  v. 
Griswold,  72  N.  T.  (27  Sick.)  472. 

If  there  are  several  defendants  and  all  answer  to  the  action  and  in- 
tend to  avail  themselves  of  a  plea  of  usury,  all  should  regularly  join 
in  the  plea,  although  it  may,  perhaps,  be  verified  by  the  oath  of  one 
alone.  But,  if  one  is  defaulted,  another  may  plead  usury,  and  the 
party  who  is  defaulted  may  have  the  benefit  of  the  defense.  Tapjpan 
V.  Prescott,  9  N.  H.  531. 

In  an  action  by  the  indorsee  of  a  promissory  note  against  the  maker, 
a  plea  intended  as  a  plea  of  usury  should  aver  that  the  note  was  pay- 
able to  the  original  payee  only  colorably,  and  to  evade  the  usury  law, 
and  that  the  transaction  was,  in  fact,  a  direct  loan  of  money  from  the 
indorsee  to  the  maker  of  the  note.  An  averment  that  the  indorse© 
"  unlawfully,  corruptly  and  usuriously  "  contracted  with  the  maker 
amounts  to  nothing,  unless  facts  are  alleged  showing  wherein  the 
usury  consists.     Durham  v.  Tucker,  40  111.  519. 

§  18.  Recovery  back  of  usurious  payments.  The  right  to  recover 
back  money  paid  for  a  loan  in  excess  of  legal  interest,  where  that  right 
is  allowed,  is  not  limited  to  the  borrower.  The  injury  done  by  the 
usurer  is  an  injury  to  the  estate  of  the  borrower,  and  the  right  to  re- 
cover back  the  amount  of  interest  in  excess  of  the  legal  rate  passes  to 
the  assignee  in  bankruptcy.  Wheelock  v.  Lee,  64  N.  Y.  (19  Sick.) 
242.  And  to  a  receiver  appointed  in  proceedings  supplementary  to 
execution.  Palen  v.  Johnson,  46  Barb.  21.  An  assignee  who  stands 
in  legal  privity  with  the  mortgagor  may  avoid  the  contract  for 
the  excess  of  usury,  and  is  entitled  to  the  proper  reduction  on  the 
mortgage.  Banks  v.  McClellan,  24  Md.  62.  And  we  may  safely 
assert  that  any  one,  who,  by  reason  of  privity  with  the  borrower,  could 
attack  or  defend  against  a  contract  on  the  ground  of  usury,  may,  where 
the  right  is  permitted,  maintain  an  action  to  recover  back  the  excess 
over  legal  interest,  actually  paid. 

If  a  party  voluntarily  pays  a  note  and  usurious  interest,  he  cannot 
maintain  an  action  to  recover  it  back.  Tompkins  v.  Hill,  28  111.  519. 
And  a  mortgagor  cannot  maintain  an  action  to  recover  usurious  inter- 
est, collected  by  the  sale  of  his  property,  under  a  power  of  sale  in  the 
mortgage.  That  the  payment  was  involuntary  will  not  help  the  mort- 
gagor.    Perkins  v.  Conami,  29  Bl.  184. 

The  recovery  back  of  the  excess  of  the  interest  over  that  allowed  by 
law  seems  to  be  allowed  by  way  of  penalty  for  a  violation  of  the 
usury  laws. 

Usury  may  be  recovered  back  although  it  was  paid  pending  a  suit 
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brought  to  recover  it  from  the  borrower.  Wheatley  v.  Waldo,  36 
Yt.  237. 

A  borrower  cannot,  by  a  contemporaneous  agreement,  waive  the 
right  to  retain  or  recover  back  usurious  interest.  Bosler  v.  Rheem,  72 
Penn.  St.  54.  And  a  claim  for  money  taken  as  usury,  while  a  law  for- 
bidding usury  was  in  force,  is  not  destroyed  by  the  repeal  of  the  law. 
WhitaJcer  v.  Pope,  2  Woods,  463. 

Where  a  party  contracts  for  and  receives  a  greater  rate  of  interest 
than  is  allowed  by  statute,  he  cannot  recover  any  interest  whatever  on 
the  principal,  and  all  payments  made  of  such  interest  may  be  allowed 
as  payments  of  the  principal,  in  a  suit  to  recover  the  balance  due. 
Reinlack  v.  Crahtree,  77  111.  182. 

The  penalty  recoverable  from  a  national  bank,  under  the  act  of  con- 
gress, where  a  greater  rate  of  interest  than  is  allowed  by  law  has  been 
actually  paid  to  and  received  by  it,  is  twice  the  amount  of  the  interest 
paid  in  excess  of  the  legal  rate,  not  twice  the  amount  of  the  entire 
interest.  The  forfeiture  of  the  entire  interest  attaches  only  in  actions 
brought  to  enforce  the  usurious  contract.  Hintermister  v.  First  Nat. 
Manic,  64  N.  Y.  (19  Sick.)  212.  In  assumpsit  against  a  national  bank 
to  recover  money  paid  as  usury,  it  was  held,  on  motion  to  dismiss,  that 
the  State  courts  have  jurisdiction.  Dow  v.  Irasburgh  Nat.  Bank,  50 
Yt.  112. 

The  right  to  recover  for  the  illegal  interest,  given  by  an  act  of  con- 
gress, must  be  subject  to  the  terms  prescribed  by  that  act,  as  to  the  time 
within  which  the  right  must  be  asserted.  Eastwood  v.  Kennedy,  44 
Md.  563. 

The  Pennsylvania  usury  law  of  1858  (unlike  that  of  New  York)  ap- 
plies only  to  the  parties  to  the  transaction  ;  it  being  at  the  election  of 
the  borrower  whether  he  will  withhold  the  excess,  or  recover  it  back 
within  the  time  limited.  Miifiers^  Trust  Company  Bank  v.  Roseberry, 
81  Penn.  St.  309. 

Where  there  has  been  a  series  of  renewal  notes  given  for  the  contin- 
uation of  the  same  original  loan  or  advance,  the  taint  of  usury  in  the 
first  transaction  follows  down  the  descent  through  the  whole  line ;  and 
when,  therefore,  the  bank  sues  to  recover  its  debt  on  the  last  of  the 
series  of  renewal  notes,  the  borrower  is  entitled  to  credit  for  all  the 
interest  he  has  paid  from  the  beginning  on  the  loan,  and  not  merely  to 
the  excess  above  the  lawful  rate.  Overholt  v.  Nat.  Bank  of  Mi.  Pleas- 
a/nt,  82  Penn.  St.  490. 

A  petition  to  recover  usurious  interest  paid  to  an  indorsee  must  aver 
that  the  holder  was  a  bona  fide  indorsee,  and  that  the  note  was  pur- 
chased for  value.     It  is  not  enough  to  aver  that  the  note  was  indorsed 
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before  due  and  without  notice  of  the  usury.     Dunn  v.  Moore,  26  Ohio 
St.  641. 

The  defense  of  usury  may  be  interposed  in  an  action  upon  a  note 
made  before  the  adoption  of  the  present  constitution  of  Texas.  And 
while  any  part  of  the  usurious  debt  remains  unpaid,  the  statute  of 
limitations  will  not  cut  off  the  right  of  the  party  who  has  paid  usurious 
interest  thereon  to  recover  it  back.  Smith  v.  Glanton,  39  Tex.  365  ; 
19  Am.  Rep.  31. 

In  Maryland,  a  borrower  may  recover  back,  in  an  action  for  money 
had  and  received,  the  usurious  interest  he  has  paid.  Scott  v.  Leary, 
34  Md.  389. 

It  is  held  in  New  York,  that,  where  a  wife,  in  order  to  secure  a  loan 
made  to  her  husband,  executes  a  chattel  mortgage  upon  her  separate 
property,  she  cannot  maintain  an  action  to  have  the  same  canceled,  on 
the  ground  that  the  loan  was  usurious,  unless  prior  to  the  commence- 
ment thereof  she  has  tendered  to  the  lender  the  amount  actually  loaned, 
and  so  alleges  in  her  complaint.  Alden  \.Diossy,  16  Hun  (K.  Y.),  311. 

§  19.  When  not  recoverable.  In  Minnesota,  no  action  lies  to 
recover  back  usurious  interest  which  has  been  voluntarily  paid.  Wool- 
folk  V.  Bird,  22  Minn.  341.  Nor  in  Iowa.  Quinn  v.  Boynton,  40 
Iowa,  304.  Nor  in  Illinois.  Hadden  v.  Junes,  24  111.  381.  Usurious 
interest,  included  in  the  amount  of  a  judgment  confessed,  cannot  be 
recovered  back  after  the  judgment  has  been  paid  in  full.  Hojpkins  v. 
West,  83  Penn.  St.  109.  The  payment  of  interest  by  a  borrower  to 
obtain  a  reconveyance  of  land  held  by  the  lender  as  security  for  the 
loan,  and  which  the  latter  refused  to  reconvey  without  the  payment,  is 
voluntary,  and  cannot  be  recovered  back  because  usurious.  William- 
son V.  Cole,  26  Ohio  St.  207. 

Where  the  debt  and  usurious  interest  have  been  paid,  and  an  action 
brought  under  the  act  of  congress  for  the  penalty,  and  an  assignment 
has  been  made  of  the  suit,  neither  the  assignor  nor  his  creditors  have 
any  right  to  set  off  the  usurious  interest  so  paid  against  judgments 
obtained  by  a  bank  against  the  assignor,  when  the  usurious  interest 
complained  of  was  not  on  the  judgments  in  controversy,  but  on  other 
and  antecedent  notes.  American  Sewing  Machine  Co.^s  Appeal,  83 
Penn.  St.  198. 

In  an  action  to  recover  back  usurious  interest,  it  appeared  that  the 
plaintiff  had  not  in  fact,  nor  had  any  one  for  him,  in  fact,  paid  any 
usurious  interest,  but  he  had  given  notes  including  usurious  inter- 
est, which,  however,  were  so  held  that  the  objection  of  usury  was 
available  in  defense  of  them ;  and  it  was  held  that  he  could  not  recover 
Chaplin  V.  Currier,  49  Vt.  48. 
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Where,  after  usury  is  paid,  the  entire  debt  is  discharged  by  a  nova- 
tion, before  any  election  on  the  part  of  the  borrower  to  reclaim  the 
usury  paid,  it  will  not  be  applied  in  discharge  of  the  new  debt,  if 
limitation  has  barred  the  right  to  recover  it.  Smith  v.  Young,  11 
Bush  (Ky.),  393. 

"Where  the  payment  of  usurious  interest  was  made  upon  process  of 
execution,  and  there  was  no  allegation  of  actual  collusion  to  evade 
the  statute,  it  was  held  not  to  be  recoverable  in  a  new  suit ;  but  that 
the  remedy  of  the  defendant  was  to  apply  to  the  court  to  open  the 
judgment.     Federal  Ins.  Co.  v.  Robinson,  82  Penn.  St.  357. 

§  20.  Relief  in  equity.  A  court  of  equity  is  clothed  with  power 
to  decree  a  forfeiture,  where  usury  appears,  and  it  is  bound  in  obe- 
dience to  the  statute  to  exercise  it.  Chapman  v.  State,  5  Oreg.  432 ; 
Taylor  v.  Grant,  3  J.  &  Sp.  (N.  Y.)  353.  And  the  repeal  of  the 
usury  laws  does  not  affect  the  power  of  a  court  of  equity  to  review 
and  set  aside  usurious  transactions  where  they  are  founded  on  fraud. 
Howley  v.   Cook,  8  Ir.  E.  Eq.  571. 

In  equity  the  rule  has  prevailed,  when  usury  is  relied  upon  as  a 
defense,  that  it  will  only  be  allowed  to  the  extent  of  the  excess, 
beyond  the  legal  rate.  In  that  forum,  such  excess  only  is  allowed 
to  be  relieved  against,  as  the  party  seeking  equity  must  do  equity. 
Mapyps  V.  Sharps,  32  111.  13 ;  Spain  v.  Hamilton,  1  "Wall.  (U.  S.) 
604.  And  this  doctrine  applies  to  the  case  of  a  person  standing 
in  the  position  of  a  claimant,  through  a  bill  in  equity,  of  priority  on 
a  fund,  another  claimant  upon  which,  as  defendant,  is  the  alleged 
usurer.  The  fact  that  the  suit  is  a  mere  contest,  between  different 
parties,  for  a  fund,  and  a  contest,  therefore,  in  which  each  claimant 
may,  in  some  senses,  be  considered  an  actor,  does  not  force  the  alleged 
usurer  into  the  position  of  a  complainant  or  plaintiff,  and  so  expose 
him  to  the  penalty  incurred  by  a  person  seeking  as  plaintiff  to  re- 
cover a  usurious  debt,  that  is,  expose  him  to  the  loss  of  the  entire 
claim.  Id. 

Equity  will  not  interfere  to  set  aside  an  executed  contract,  on  the 
ground  of  usury.  And  one  to  whom  a  note  has  been  assigned  with 
guaranty  may  enforce  the  note  against  the  maker,  even  though  the 
guaranty  is  void  for  usury.  Armstrong  v.  Gihson,  31  "Wis.  61 ;  11 
Am.  Rep.  599. 

In  Missouri  and  Illinois,  a  person  who  has  paid  unlawful  interest 
upon  an  usurious  contract  cannot  recover  it  back  in  equity.  Ruther- 
ford V.  Williams,  42  Mo.  18  ;  Pitts  v.  Cable,  44  111.  103.  Although 
after  a  transaction  has  been  closed,  usurious  interest  cannot  be  recovered 
back,  yet  while  the  transaction  is  yet  open  and  the  debt  unpaid,  a  court 
YoL.  YII.—  80 
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of  chancery,  in  stating  the  account,  will  allow  as  a  credit  upon  the  prin« 
cipal  whatever  usurious  interest  may  have  been  paid.  Parmelee  v. 
Lawrence,  44  111.  405. 

If  the  maker  of  a  note  tainted  with  usury  has  been  compelled  to 
pay  it  to  a  l)ona  fide  indorser  to  whom  it  has  been  indorsed  before  ma- 
turity and  without  notice,  such  payment  will  be  regarded  as  compul- 
sory, and  the  maker,  in  a  suit  in  equity  against  the  payee  and  the 
indorsee,  may,  under  the  general  prayer  for  relief,  recover  of  the  payee 
the  usurious  portion  of  the  note.  Woodworth  v.  Huntoon^  40  111. 
131. 

A  promissory  note  was  given  in  payment,  in  part,  of  a  valid  loan  of 
money,  and,  in  part,  of  an  amount  of  usurious  interest,  exacted  under 
another  agreement,  disconnected  with  the  loan.  It  was  held  that  the 
valid  loan  constituting  part  of  the  consideration  of  the  note,  not  being 
affected  by  any  suspicion  of  usury,  was  not  discharged,  and  that  the 
only  relief  to  which  the  maker  was  entitled  against  the  note  was  an 
abatement  of  so  much  of  the  amount  thereof  as  was  made  up  of  the 
usurious  interest.     Smith  v.  Heath,  4  Daly  (N.  Y.),  123. 

§  21.  Exhausting  remedy  at  law.  One  who  has  a  good  defense  at 
law  to  a  usurious  agreement  or  security  cannot  have  relief  in  equity, 
unless  the  instrument  is  a  cloud  upon  title  to  land,  or  some  other  neces- 
sity for  the  interposition  of  a  court  of  equity  is  shown.  Allerton  v. 
Bdden,  49  N.  Y.  (4  Sick.)  373. 

§  22.  Requiring  plaintiif  to  do  equity.  Equity  will  not  entertain 
jurisdiction  of  a  suit  seeking  relief  against  usurious  contracts,  unless 
the  applicant  tenders  or  offers  to  pay  the  principal  and  the  legal  rate 
of  interest.  Tooke  v.  N'evjman,  75  111.  215  ;  Eslara  v.  Elmore,  50  Ala. 
587;  GweansY.  McMurtry,!  Green  (16  N.  J.  Eq.),  468.  If  a  len- 
der comes  into  equity  seeking  to  enforce  the  contract,  the  court  will 
give  effect  to  the  statute  and  declare  the  contract  void.  But  if  the 
borrower  seeks  relief  against  the  contract,  the  court  will  prescribe 
the  terms  of  its  interference.  Yanderveer  v.  Holcomb,  2  Green  (17 
N".  J.  Eq.),  87.  But  the  doctrine  that  a  party  seeking  affirmative 
relief  in  a  court  of  equity  against  a  usurious  contract,  either  by  way 
of  original  or  cross  petition,  must  first  do  equity,  by  tendering  the 
amount  due,  exclusive  of  the  usury,  does  not  apply  to  a  defendant 
acting  strictly  on  the  defensive.  Union  Bank  v.  Bell,  14  Ohio  St. 
200 ;  Newman  v.  Kershaw,  10  Wis.  333. 

Where  a  contract  or  obligation  is  given  for  two  or  more  separate  and 
independent  objects,  having  no  connection  with  each  other,  one  of 
which  is  the  security  of  a  usurious  debt,  although  the  contract  or  obli- 
gation is  altogether  void,  and  no  action  at  law  or  in  equity  could  be 
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maintained  tliereon,  nevertheless,  if  the  party  comes  into  a  court  of 
equity  to  ask  that  it  be  surrendered,  all  that  the  statutes  of  usury  have 
done  affecting  the  complainant's  right  to  relief  is  to  forbid  that  any 
payment  on  account  of  such  usurious  debt  shall  be  made  a  condition  of 
relief.      Williams  v.  Fitzhugli,  37  N.  Y.  (10  Tiff.)  4M. 

§  23.  Restraining  proceedings  at  law.  A  person  giving  securities 
upon  a  usurious  loan  is  entitled  to  an  injunction  restraining  their  pros- 
ecution. Wheelock  v.  Lee,  15  Abb.  Pr.  (N.  S.)  24.  See  S.  C.  reversed, 
64  N.  Y.  (19  Sick.)  242. 

Usury  in  the  terms  of  a  loan,  secured  by  mortgage,  furnishes  no 
ground  for  an  injunction  to  restrain  the  sale  of  the  mortgaged  premises 
by  the  mortgagee,  under  a  power  in  the  mortgage,  unless  the  mortgagor 
pays,  or  brings  into  court  to  be  paid,  the  principal  sum  actually  due, 
with  legal  interest  tliereon.  Powell  v.  Hojpkins,  38  Md.  1 ;  Hill  v. 
Eeifsnider,  39  id.  429.     And  see  Biets  v.  Foeste,  30  Wis.  693. 

When  real  estate  is  sold  subject  to  a  mortgage,  and  the  purchaser 
agrees  specifically  to  pay  the  mortgage  according  to  its  face,  as  part  of 
the  consideration,  a  court  of  equity  will  not,  at  the  instance  of  the  pur- 
chaser, enjoin  the  sale  of  the  premises  by  the  mortgagee,  on  the  ground 
that  the  mortgage  debt  was  usurious.  Houghy.  Horsey,  36  Md.  181 ; 
11  Am.  Eep.  484. 

§  24.  General  issue.  In  an  action  upon  a  civil  contract,  usury  may 
be  given  in  evidence  under  the  general  issue.  Williams  v.  Smith,  65 
No.  Car.  87 ;  Cleaden  v.  Wehh,  4  Houst.  (Del.)  473  ;  Cotton  v.  Lake,  2 
Mass.  540 ;  Solomois  v.  Jones,  1  Treadw.  Const.  Rep.  144 ;  Fulton 
Bank  v.  Stafford,  2  Wend.  483.  But  if,  in  an  action  brought  on  a 
specialty,  the  defendant  would  avoid  the  contract  as  usurious,  he  must 
set  forth  the  matter  in  a  special  plea.  Hills  v.  Eliot,  12  Mass.  26 ; 
Pond  V.  Home,  65  No.  Car.  84.  This  strictness,  however,  is  applicable 
only  to  the  original  parties  to  the  instrument.  A  subsequent  purchaser 
of  a  title  from  a  grantor  who  has  already  executed  a  conveyance  to 
another,  which  by  statute  is  void,  is  not  obliged  to  plead  this  matter, 
but  may  give  it  in  evidence.     Hills  v.  Eliot,  12  Mass.  26. 

Where  a  bill  to  foreclose  a  mortgage  discloses  a  usurious  contract, 
and  the  master  computes  the  interest  on  the  usurious  basis,  the  question 
of  usury  may  be  presented  by  exceptions  to  the  master's  report,  with- 
out having  been  raised  by  answer  or  plea.  Drake  v.  Latham,  50  111.  270. 

§  25.  Special  plea.     The  defendant,  who  would  avail  himself  of  the 

defense  of  usury,  in  most  cases  must  plead  it  specially.     Sehoonhoven 

V.  Pratt,  25  ill.  457;  Frank  v.  Morris,  57  id.  138  ;  11  Am,  Rep.  4; 

New  Jersey,  etc.,  Co.  v.  Ttirner,!  McCarter  (N.  J.),  326;    Pilshury 

V.  McNally,  22  Ark;  409;  Manning -f.  Tyler,  21  K  Y.   (7  Smith) 
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567;  Rock  River  Banh  v.  Sherwood,  10  "Wis.  230;  Weimer  v.  Shel- 
ton,  7  Mo.  237 ;  Livingston  v.  Indianapolis  Ins.  Co.,  6  Blackf.  133. 
And  see  ante,  p.  628,  §  17,  and  authorities  cited.  An  objection  that  a 
bond  is  nsnrious  cannot  be  taken  by  demurrer.  Langridge  v.  CoWs 
En^rs,  23  Ark.  549.  But  it  is  enough  to  allege  the  facts  in  the 
answer  as  they  occurred,  and  if  such  facts  justify  the  inference  of  a 
usurious  contract,  the  answer,  no  demurrer  having  been  interposed 
thereto,  ought  to  be  held  sufficient.  Maule  v.  Crawford,  14  Hun 
(N.  Y.),  193.  But  an  allegation  that  the  plaintiff  purchased  the 
accommodation  note  in  question  at  a  usurious  discount  does  not  show 
usury ;  for  the  note  may  have  passed  to  a  third  party  at  a  legal  rate  of 
discount ;  and  the  plaintiff  might  have  purchased  from  such  third  party. 
Archer  v.  Shea,  14  Hun  (N".  Y.),  493. 

An  agreement  to  withdraw  the  plea  of  usury  is  against  public  pol- 
icy and  cannot  be  enforced ;  but  where  a  defendant,  having  once  pleaded 
usury,  withdraws  the  plea  in  consideration  that  the  plaintiff  will  con- 
sent to  a  continuance,  he  ought  not  to  be  afterward  allowed  to  amend 
by  filing  the  same  plea  again.  Clarh  v.  Spencer,  14  Kans.  398  ;  19  Am. 
Eep.  96. 

§  26.  Replication.  A  replication  to  a  plea  of  usury  must  deny  the 
existence  of  usury  altogether  in  the  transaction,  or  it  must  state  speci- 
ally the  contract.  Richmond  v.  Wagnon,  5  Humph.  571 ;  Briggs  v. 
Sholes,  18  ISr.  H.  513  ;  Waterman  v.  HasMn,  7  Johns.  283  ;  Darling 
V.  Homer,  16  Mass.  288.  A  replication  that  "  it  was  not  usuriously 
agreed  that  more  than  legal  interest  should  Be  received,"  is  not  a  full 
denial  of  the  plea,  and  therefore  bad.      Wright  v,  Minter,  2  Stew.  453. 

It  is  no  valid  objection  to  the  defense  of  usury  that  the  mortgage 
sought  to  be  foreclosed  was  given  for  a  part  of  the  purchase-money  and 
not  for  a  technical  loan  or  lending  of  money.  Diercks  v.  Kennedy,  1 
Green  (N.  J.),  210. 

The  rule  that  an  estoppel  in  'pais  may  avail  against  the  defense  of 
usury  is  applicable  in  the  case  of  representations  made  by  the  accom- 
modation indorser  of  negotiable  paper,  that  the  note  is  valid  business 
paper,  as  well  as  to  such  representations  made  by  the  maker.  Ma^on 
V.  Anthony,  3  Abb.  (N.  Y.)  App.  Dec.  207.  See,  also,  Dickson  v.  Tail, 
2  Cin.  (Ohio)  103. 

§  27.  Amendments  for  setting  up  defense.  A  decree  will  not  be 
reversed  on  appeal  and  the  case  sent  back,  to  enable  the  defendant 
to  amend  his  pleadings  by  alleging  that  the  contract  was  usurious 
by  the  laws  of  another  State  where  it  was  made.  Campion  v.  Killcy 
2  McCarter  (N.  J.),  476. 
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§28.  Eyidence.  The  defense  of  usury  being  of  a  penal  nature  must 
be  sustained  bj  strict  proof.  Frank  v.  Morris,  57  111.  138 ;  11  Am.  Rep. 
4;  Griggs  v.  Howe,  2  Abb.  (K.  Y.)  App.  Dec.  291 ;  Grant  v.  Merrill, 
36  Wis.  390 ;  Taylor  v.  Morris,  22  N.  J.  Eq.  606.  And  see  Morris  v. 
Taylor,  id.  ■138.  Proof  of  a  usurious  agreement,  excluding  any  other 
rational  hypothesis,  is  essential  to  the  defense  of  usury.  Gillette  \.  Bal- 
la/rd,  25  N.  J.  Eq.  491 ;  Grant  v.  Merrill,  36  Wis.  390  ;  Churchman 
V.  Lewis,  31  N.  Y.  (7  Tiff.)  414 ;  Eiinor  v.  Welch,  48  111.  353  ;  Ham- 
mond V.  Smith,  17  Yt.  231 ;  Barcalow  v.  Sanderson,  2  Green  (IST.  J.), 
460.  The  burden  of  proof  is  on  the  party  setting  up  the  defense  of 
usury.  He  must  establish  the  facts  necessary  to  constitute  it  beyond  a 
reasonable  doubt  and  by  a  clear  preponderance  of  testimony.  Conover 
V.  Van  Mater,  3  Green  (N.  J.),  481.  Haughwout  v.  Garrison,  69  N. 
Y.  (24  Sick.)  339.  Proof  of  payment  of  usurious  interest  upon  the 
note  affords  only  presumptive  evidence  that  a  previous  usurious 
agreement  had  been  made ;  and  the  court,  even  if  they  presume  that 
a  usurious  agreement  was  made,  will  not  proceed  further,  and  from 
that  fact  presume  that  such  agreement  was  made  when  the  money 
was  loaned ;  and  that  testimony  alone,  unaccompanied  by  other  cir- 
cumstances, will  not  be  submitted  to  the  jury  to  weigh.  Hcvmmond 
V.  Smith,  17  Yt.  231.  And  see  Shoop  v.  Qlark,  4  Abb.  (N".  Y.)  App. 
Dec.  235 ;  1  Keyes,  181.  Usury  may  be  proved  from  extrinsic  cir- 
cumstances as  well  as  from  the  face  of  the  contract.  Scott  v.  Lloyd,  9 
Pet.  418;  Wetter  y.  Hardesty,  16  Md.  11.  And  an  express  agreement 
for  usury  need  not  be  proved,  but  may  be  inferred  from  facts  which 
may  have  the  appearance  of  a  sale;  and  this  is  for  the  jury  only. 
Train  v.  Collins,  2  Pick.  145.  A  contract  reserving  more  than  legal 
interest  on  its  face,  is  prima  facie  evidence  of  usury ;  but  this  may 
be  repelled  by  showing  that  more  than  legal  interest  was  reserved  by 
mistake,  and  contrary  to  the  intent  of  the  party.  Archibald  v.  Thomas, 
3  Cow.  284.  But  if  the  evidence  on  a  plea  of  usury  vary,  either  in 
the  sum  alleged  to  be  usurious,  or  in  the  consideration  stated  in  the 
plea,  the  variance  will  be  fatal.  Smith  v.  Brush,  8  Johns.  84.  Where 
usury  is  alleged  to  be  concealed  under  the  form  of  exchange,  evidence 
on  both  sides  is  admissible  to  show  the  rate  of  exchange.  Andrews  v. 
Pond,  13  Pet.  65.  And  where  more  than  legal  interest  for  the  for- 
bearance of  money  is  intentionally  taken,  whether  the  party  acts  in 
ignorance  of  the  law  or  not,  it  is  conclusive  evidence  of  a  corrapt  agree^ 
ment  within  the  statute,  and  the  contract  is  void.  Bank  of  Salina  v. 
Al/uord,  31  N.  Y.  (4  Tiff.)  473. 

It  is  no  proof    of    usury,    that  the  sum  secured  by  a  mortgage 
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exceeds  that  named  in  the  consideration  clause  of  the  conveyance,  to- 
gether with  accruing  interest.  Vesey  v.  OcMngton,  16  N.  H.  479.  But 
where  money  is  lent  to  one  on  consideration  that  he  shall  buy  with  it 
certain  property  of  very  much  less  value,  this  is  evidence  of  usury  to 
go  to  the  jury.     Tarleton.  v.  Emmons^  17  N.  H.  43. 

Where  usury  is  set  up  as  a  defense,  proof  of  other  usurious  contracts 
on  the  plaintiff's  part  in  loans  effected  at  or  about  the  time  when  the  note 
in  suit  was  executed,  is  not  admissible,  nor  will  a  loan  of  money  at  the 
highest  legal  rate  of  interest  sustain  such  a  defense  upon  proof  that 
one  who  acts  solely  as  the  agent  of  the  borrower  informs  the  lender 
before  the  loan  is  made,  that  he  (such  agent)  is  to  receive,  and  that  he 
does  in  fact  receive  a  certain  sum  from  the  borrower,  for  his  services 
in  effecting  the  loan,  where  the  lender  does  not  participate  in  the  com- 
pensation thus  received.  Ottillie  v.  Waechter,  33  Wis.  255.  And 
see  Eagle  Baiik  v.  Rigney,  33  N.  Y.  (6  Tiff.)  613.  A  requirement  by 
an  insurance  company,  on  making  a  loan  and  taking  a  mortgage,  that 
the  borrower  shall  take  out  a  policy  of  insurance  as  a  condition  of  ob- 
taining the  loan,  is  not,  of  itself,  evidence  of  a  usurious  agreement. 
Washington  Life  Ins.  Co.  v.  Pater  son  Silk  Mamif.  Co..,  25  N.  J. 
Eq.  160. 

In  an  action  upon  a  promissory  note  against  the  makers,  the  answer 
set  up  that  the  note  was  a  mere  accommodation  note,  and  that  when 
the  plaintiff  discounted  it  for  the  payee  they  exacted  a  usurious  rate  of 
interest,  and  that  the  note  was  therefore  void.  It  was  held  that  under 
this  answer  the  defendants  could  not  show  that  the  note  was  void  on 
account  of  their  having  taken  usury  from  the  payee  on  an  exchange  of 
the  note  in  suit  for  one  made  by  him  to  their  order.  Taylor  v.  Jack- 
son, 5  Daly  (N.  Y.),  497. 

A  debt  in  good  faith  contracted  in  another  State  cannot  be  impeached 
for  usury  where  it  does  not  appear  by  any  evidence  that  the  interest 
taken  is  illegal  in  that  State,  or  if  it  is,  that  the  validity  of  the  con- 
tract is  affected  by  it.  Uhler  v.  Semple,  20  E".  J.  Eq.  (5  C.  E.  Gr.) 
288;  Klinck  v.  Price,  4  W.  Ya.  4;  McCraney  v.  Alden,  46  Barb. 
(N.  Y.)  272. 

The  mere  fact  that  one  who  borrowed  money  from  a  building  and 
loan  association  was  a  stockholder  in  such  association,  does  not  raise  a 
conclusive  presumption  that  there  was  no  usury  in  the  transaction. 
Parker  v.  Fulton,  etc.,  Assoc,  42  Ga.  451. 

In  an  action  on  a  promissory  note,  under  a  counter-claim  for  money 
had  and  received,  proof  of  payment  of  usurious  interest  will  not  be  re- 
ceived nor  the  same  allowed,  unless  the  defendant  specifically  alleges  the 
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facts  showing  usiiiy.  Martin  v.  Pugh,  23  "Wis.  184.  The  rule  of  evidence 
in  civil  actions  is  the  proper  rule  in  actions  to  recover  back  usury. 
Wheatley  v.  Waldo,  36  Yt.  237. 

As  to  what  evidence  will  sustain  the  defense  of  usury  in  an  action  to 
foreclose  a  mortgage,  see  Estevez  v.  Purdy^  66  N.  Y.  (21  Sick.) 
446. 
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Notice  in  proceedings  in  rem 367 

In  action  upon  bank  bill 367 

In  action  to  recover  property  from  bailee 367 

When  required  in  actions  for  torts 367 

Bona  fide  purchaser  entitled  to   367 

Property  rightfully  in  possession  of  defendant 368 
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When  not   required  on  contract 368 

Wheu  obligation  to  pay  is  complete 368 

Where  party  has  refused  performance 368 

Where  party  has  disqualitied  himself  from  performance 368 

Property  lost  or  destroy  ed  by  custodian  of 368 

Where  time  for  payment  is  fixed  by  contract 368 

In  action  for  specific  performance  of  trust 369 

Where  payment  is  to  be  made  in  a  reasonable  time  369 

Note  payable  on    demand 369 

Where  clerk  receives  money  officially 369 

Money  received  by  agent 369,   370 

Agreement  to  return  a  note 369 

Draft  in  hands  of  broker  for  collection 369 

In  action  upon  an  agreement  for  indemnity 370 

Discharge  of  mortgage  recorded,  notice  not  necessary , 370 

"When  not  required  in  tort 370 

In  action  for  fraud  in  purchase  of  goods 370 

In  action  against  bailee  for  negligence , 370 

Property  wrongfully  taken  from  owner 370 

In  action  of  replevin 370,   371 

In  suit  by  mortgagee  of  personal  property 371 

Notice  to  officers  before  suit 371 

Before  suit  against  a  constable  for  money  received  in  ofl&cial  capacity. .   371 

In  actions  against  sheriff 371 

Surveyors  of  highways 371 

Poor  law  guardians 371 

In  actions  against  magistrate 371,  373 

Excise  officer 372 

Persons  acting:  under  statutes 372 

Wiien  entitled  to  notice 372 

Notice,  liow  given  372 

Whatever  puts  a  party  upon  inquiry,  sufficient 372,  373 

Reasonable  time  to  make  inquiries  permitted 373 

Written  demand 373 

Instances  of  sufficient  notice 373,  374 

Ratification  of  demand 374 

Notice  of  action,  how  construed 374 

What  notice  of,  must  contain 374,  375 

When  notice  is  actual «...   375 

When  constructive  375 

Objections  to  insufficiency  of  notice,  when  taken 375 

Demand  by  one  in  loco  parentis 375,   376 

When  record  of  instrument  not  legal  notice  of  contents  of 376 

How  pleaded 376 

Want  of  demand,  how  availed  of 376 

NUISANCE: 

Justification  of,  from  necessity 350,   351 

Notice  of  intention  to  restrain  376 
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Damages  from,  as  a  defense  to  action  for  rent 492 

A  work  authorized  by  the  legislature  is  not 565 

When  an  authorized  act  may  be  adjudged  such 568 

OFFICER : 

Bond  given  to  iuJiuence,  is  void 66,  100 

Agreement  to  indemnify  for  neglecting  duty,  is  void 80 

Cannot  exchange  offices 94 

Judge  not  liable  for  judicial  acts   174,  175 

Judge  liable  for  acting  without  jurisdiction 175 

Protected  in  execution  of  process,  when 176 

Public  officer  not  liable  for  misconduct  of  predecessor 177 

Public  officer  contracting  as  such  not  personally  liable 177 

Set-off  by  or  against 508 

Not  authorized  to  pay  himself  his  salary 508> 

OFFICE: 

Contract  for  sale  of,  void 94 

Of  judge,  cannot  be  held  by  infant 130 

ORDINARY  CALLING: 

Construction  of  the  term 116 

PART  PERFORMANCE: 

Effect  of,  upon  contract 11,  12 

What  a  sufficient  part  performance 12,  46 

When  marriage  not  sufficient  as 24 

Possession  as  part  performance 26 

Building  party  wall 46,  47 

How  pleaded 56 

PARTNERSHIP: 

Agreement  to  enter  into,  when  to  be  written 45 

Covenant  not  to  sue  by  one  partner  does  not  release  firm 453 

Release  under  seal  by  one  partner  binds  all 459 

Separate  debt  of  one  partner  not  a  set-off  against  partnership  debt 488 

When  set-off  allowed  in  affairs  of 489 

A  tender  to  one  partner  is  sufficient 579' 

PARI  DELICTO: 

Parties  in,  without  remedy 64,  69 

Modification  of  rule 65,  66,  59 

Parties  in,  as  it  respects  Sunday  contract 115 

Parties  to  usury  are  not  in 603 

PAROL  DISCHARGE  OF  SEALED  CONTRACTS: 

General  rules 377 

Definition  and  nature 377 

Sealed  executory  contract ...    877 

Sealed  executed  contract 377 

Contract  not  under  seal 377 

What  is  a  valid  discharge 377 

Covenants  for  sale  of  land  may  be  discharged  by  parol 377 

What  is  not  a  valid  discharge 37? 
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Instance  of 377,  378 

How  interposed 378 

Facts  should  be  particularly  set  forth 878 

PAUPER: 

Demand  for  support  of,  originates  in  statute 476 

PAYMENT : 

Of  payment  in  general 379 

Defluition  and  nature 379 

Nature  of,  as  a  defense 379 

What  constitutes  a  payment   879 

What  amounts  to  a  payment 380 

When  payment  of  part  of  debt  sufficient. 380 

Taking  possession  of  mortgaged  property 380 

Sale  by  mortgagee  of  mortgaged  property 380 

Devise  of  real  estate 380 

Absolute  conveyance  of  real  estate  to  secure  debt 380 

Receiving  collateral  security  for  the  debt 380,  381 

Conveyance  of  property  to  creditor,  in  trust 381 

Agreement  to  apply  work  to  payment  of  note 381 

Taking  debt  against  third  person 381 

Applying  money  due  to  purposes  authorized  by  creditor. 381 

Transfer  of  credit  on  bank  books 381 

Surrender  of  note  for  less  sum  than  face  of 383 

Receipt  of  legal  tender  notes  on  contracts  payable  in  gold 382 

Payment  good  where  made,  valid  everywhere 382 

Who  to  make  payment 382 

Payment  by  debtor  himself  always  proper 383 

Presumption  that  payment  was  made  by  party  bound 383 

Payment  by  one  of  several  debtors 382 

Payment  by  agent 383 

By  stranger 383,  383 

By  the  treasurer  of  a  town 383 

By  indorser 383 

By  maker  of  promissory  note 383 

Holder  of  second  mortgage 383 

To  whom  payment  made 383 

To  creditor 383 

Debtor  must  search  for  creditor 383 

Payment  to  person  simulating  payee 383 

To  one  of  several  partners 383 

To  one  of  several  executors 383 

To  one  of  several  creditors,  generally 383 

By  bank  to  one  of  several  depositors 383,  384 

Payment  to  agent 384,  385 

To  creditor's  wife 385 

To  party  beneficially  interested 385 

To  administrator 386 

Time  of  making  payment 3S& 
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If  no  time  fixed,  payment  on  demand 386 

"When  payable  immediately 386 

Notes  not  presumed  paid  before  due 386,  387 

Money  paid  on  Sunday,  if  afterward  retained,  is  sufficient 387 

Computation  of  time  as  to  payment 387 

Place  of  making  payment 387 

Debtor  bound  to  seek  creditor 387 

Not  obliged  to  follow  him  out  of  State 387 

Where  employer  has  an  established  place  of  payment 387 

Redemption  of  pledge  between  parties  in  foreign  country 387,  388 

Mode  of  payment. 388 

Through  hands  of  third  person 388 

Remittance  by  mail 388 

Special  contract  prevails  over  general  custom 389 

Payment  by  note  or  bill  of  third  person 389 

Distinction  between  cash  and  credit  payment 389 

Payment  in  vendor's  over-due  notes 389 

Payment  of  note  due  bank  in  bills  of  bank 389,  390 

Election  as  to  payment 389 

To  pay  money  or  deliver  specific  articles 389,  390 

Wlien  right  to  demand  money  becomes  absolute 390 

Construction  of  term  ' '  factory  prices  " 390 

Payment  in  gold  or  legal  tender  notes 390 

Presumj)!  ion  as  to  payment 390 

Of  payment,  and  not  by  way  of  loan 390 

Of  acquiescence  in  conditions 390,  391 

Of  payment  from  lapse  of  time 391 

How  rebutted 391 

Presumption  of  fact 391 

Presumption  of  payment  to  what  instruments  applicable 391,  392 

Persuasive  circumstances 391,  393 

Payment  of  rent  reserved 392,  393 

Acknowledgment  in  assignment  of  mortgage 393 

In  case  of  del)t  payable  by  installments 393 

Presumption  in  favor  of  one  of  several  obligors 393 

When  payment  not  presumed. 393 

Length  of  time  required 393 

What  serves  to  remove  presumption 393,  394 

No  presumption  arises  against  the  government 394 

"When  inferred  from  circumstances 394 

What  circumstances  sufficient 394 

Circumstances  in  connection  with  lapse  of  time 394 

Payment  of  subsequent  debt 395 

Return  of  execution  satisfied 395 

Other  circumstances 395,  396 

Burden  of  proof. 396 

Wlien  on  defendant 396 

Wlien  on  plaintiff 396 
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Proof  admissible  as  to  payment 396 

Surrender  of  note 396 

Possession  of  protested  drafts 396 

Order  to  pay  money  in  hands  of  drawee 396 

Cancellation  of  clieck  by  bank 396 

Receipt  as  evidence 397 

Proof  that  money  was  sent  by  mail . .  397 

Entry  of  satisfaction  of  judgment 397 

Character  of  creditor  for  promptness  in  collection 397 

What  not  admissible 397 

Indorsement  by  obligee  without  privity  of  debtor 397,  398 

Wealth  or  solvency  of  debtor , ,  * 398 

Policy  of  insurance 398 

Delivery  of  execution  and  no  return  thereto 398 

Unexecuted  agreement  by  mortgagee  of  realty 398,  399 

What  sufficient  proof. 399 

Reasonable  certainty  required 399 

Possession  by  plaintiff  of  uncanceled  security 390 

Acknowledgment  in  deed 399 

Payment  of  mortgage  proved  by  parol 399 

Receipts  upon  a  note 399,  400 

Rebutting  proof 400 

That  debtor  had  resided  in  a  different  State 400 

Acknowledgment  of  part  of  a  specialty  debt 400 

Want  of  person  against  whom  to  bring  suit 400 

Indorsement  by  obligee,  of  credit  on  a  bond 401 

General  rule 401 

Circumstances  inadmissible  to  rebut  presumption 401 

Effect  of  payment 401 

Defense  as  an  accord  and  satisfaction 401 

Payment  pro  tanto  of  the  collateral  security 401 

Receipt  of  property  in  payment 403 

Promissory  notes  of  third  party 403 

Money  received  in  satisfaction  of  joint  trespass 403 

Acceptance  of  mortgage  debt  by  mortgagee 403 

Discharge  of  bond  or  judgment 403 

Voluntary  payment 403 

Cannot  be  recovered  back 403 

Instances 403 

Payment  under  pressure  of  legal  process  not  voluntary 403 

Agreement  to  exchange  not  a  voluntary  payment 403 

When  payment  not  regarded  compulsory 404 

Payment  under  distress  warrant  not  compulsory 404 

Payment  of  illegal  taxes 404 

Partial  payments 404 

Where  amount  is  undisputed 404 

Effect  of  release  under  seal 404 

Merchandise  or  property  in  gross  accepted  in  satisfaction 405 
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Part  payment  by  one  of  two  joint  and  several  debtors 405 

Offer  of  payment  on  condition  of  receipt  in  full 405 

Payments  other  than  in  money 405 

In  general 405 

Payment  ordinarily  made  in  money 405 

Delivery  of  other  things  accepted  as  payment 405 

Certificates  of  deposit 405 

If  accepted  in  payment  will  discharge  debt 405,  406 

Confederate  notes 406 

Payment  in,  when  valid 406 

Counterfeit  bank  notes  or  coin 406 

Payment  in,  not  generally  good 406 

Exception  to  rule 406,  407 

Note  not  genuine  is  a  nullity 407 

Duty  of  taker  of  counterfeit  money  to  give  notice 407 

Payment  in  unlawful  money  pursuant  to  agreement 407 

In  current  funds  or  notes 407 

No  demand  necessary  on  promise  to  pay  in  paper  currency 407 

Meaning  of  the  words  "  good  current  money  " 407,  408 

Construction  of  terms  "  in  specie  "   408 

Payment  in  legal  tender  notes 408 

Depreciated  or  uncurrent  notes 408 

Implied  contract  on  part  of  payer,  that  notes  are  current 408 

Creditor  need  not  receive  currency  at  a  discount. 408 

Notes  of  insolvent  bank 408,  409 

Bill,  note  or  check,  as  payment 409 

Operates  as  conditional  payment 409 

May  be  absolute  by  agreement 409 

Presumptions  as  to 409,  410 

Bill  or  note  on  third  person 410 

Delivery  of  check  in  payment 411 

Payment  in  bonds 411 

Giving  a  bond,  no  payment   411 

Instances 411 

Bond  of  third  person  "  in  part  payment '' 413 

Payment  in  notes,  orders,  etc 412 

Non-negotiable  note 412 

Cash  orders 412 

Giving  a  new  note 412 

Must  be  privity  between  parties  to  constitute  payment 413 

Payment  In  other  securities 413 

Should  be  received  in  full  satisfaction 413 

Deed  of  land  accepted  in  payment 413 

Mortgage  given  to  secure  payment 413 

Obligation  of  equal  dignity  not  sufficient 413 

Application  of  payment 414 

(fieneral  rules 414 

Application  by  the  debtor 414 
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Right  to  appropriate  undisputed 414 

Mode  of  application  may  be  implied 414 

Instances 414 

Intention  may  be  collected  from  nature  of  transaction 414 

Appropriation  may  be  proved  by  circumstances   415 

Right  to  appropriate  confined  to  voluntary  payments 415 

Application  by  creditor 415 

Right  to  apply,  and  how  exercised 415 

Instances  of  application  by  creditor 415,  416 

Where  part  of  the  debts  are  secured 416 

Where  part  of  items  barred  by  statute  of  limitations 416 

Right  of  bank  to  appropriate  deposited  funds 416,  417 

Application  made  is  conclusive 417 

Made  in  good  faith  cannot  be  interfered  with 417 

Where  payment  is  made  by  one  of  two  joint  debtors 417,  418 

Application  to  debt  arising  subsequently 418 

Application  by  tlie  court 418 

When  the  law  will  apply  the  payment 418 

Rules  of  application 418 

Instances  of  application 419 

Partial  payments  unappropriated 419 

Intention  of  parties  must  prevail 419 

Running  accounts 419 

Rule,  in  absence  of  appropriation  by  parties 419 

Application  to  earlier  items 419 

Payment  most  beneficial  to  debtor 420 

In  case  of  sales,  partly  legal  and  partly  illegal 420 

Debts  with  different  securities 420 

General  rules  applicable 420 

Demands,  part  secured  and  part  not ,    420 

Application  of  equitable  principles 421 

Preference  of  note  absolutely  due 421 

Principal  and  interest 421 

Application  to  principal  in  exclusion  of  interest 421 

When  interest  to  be  first  satisfied 421 

Where  neither  principal  nor  interest  is  due 421 

Application  of  a  payment  of  usury 421,  422 

Preference  of  debt  bearing  interest 422 

Bights  of  third  persons 422 

Of  surety  on  note 423 

Persons  equitably  entitled  to  substitution 423 

Who  may  interpose  defense 433 

How  interposed 423 

Payment  must  be  pleaded 433 

Payment  of  smaller  cannot  be  pleaded  in  satisfaction  of  greater  sum .    .  423 

Evidence  under  plea  of 423 

PENALTY: 

A  justice  of  the  peace  may  pass  upon  validity  of 177 
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Stipulation  in  nature  of,  for  non-performance  of  agreement 51ft 

Judgment  in  action  for 594 

Excess  of  lawful  interest  as 630,   631 

PERJURY: 

Statute  of  frauds  as  a  protection  against 1,       2 

Agreement  to  compound  is  void 80 

PERFORMANCE: 

General  kules  and  principles 424 

Definition  and  nature 424 

As  a  defense  to  actions  for  breach  of  contract 424 

What  necessary  to  render  effectual 424 

Notice  or  demand  of  performance 424 

When  promisor  entitled  to 424 

Instances 424,  425 

When  notice  or  demand  not  necessaiy 425 

Where  party  incapacitates  himself  from  performance 425 

"What  a  sufBcient  performance 425 

General  rule  applicable 425 

Of  contract  to  convey  real  estate 426 

Performance  with  respect  to  time  of 42& 

Reasonable  diligence  required ...   426 

Where  contract  is  divisible 426 

Offer  and  refusal  to  accept,  not  performance 426,  427 

Contract  to  pay  in  fluctuating  medium 427 

Instances  of  insufficient  performance 427,  428 

Of  sufficient  performance 428 

Accepting  performance 428 

How  accepted 428 

Wliere  time  is  of  essence  of  contract 428,  429 

Dispensing  with,  or  waiver  of  performance 429 

Question  of  waiver,  one  of  intention 429 

Is  a  question  for  the  jury 429 

Waiver  of  claim  for  breach  of  warranty  or  contract 429 

Knowingly  acquiescing  in  deviation  from  contract 429 

Effect  of  mere  silence 429 

Waiver  by  parol  before  breach 429 

Refusal  of  employer  to  peimit  performance 430 

Temporary  waiver 430 

Payment  for  work  done 430 

Waiver,  when  available  as  a  defense 430 

Partial  performance 430 

Does  not  give  same  rights  as  full  performance 430 

General  rule 430,   431 

Where  time  is  of  the  essence  of  the  contract 431 

Where  contract  is  void  by  statute  of  frauds 431 

Tender  of  performance 431 

When  not  necessary 431 

When  necessary »33 
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Distinction  between  readiness  and  willingness  to  pay 433 

Test  of  willingness  to  pay 432 

What  a  sufficient  tender  of  performance 433 

Effect  of  a  tender  of  performance 433 

T^Tiat  is  a  discharge  from 433 

Where  a  contract  is  entire 433 

When  party  m  ay  sue  for  breach 432,  433 

Discharge  under  seal,  or  accord  and  satisfaction 433 

Act  of  God,  when  a  discharge 433 

Death  of  party 433 

Instances  of  discharge 433 

Excusing  non-performance 433 

Must  be  no  laches  on  part  of  complainant 433 

Interference  of  third  person  no  excuse 433 

Declaration  of  intention  not  to  perform 433,  434 

Sickness 434 

Incapacity  from  gross  intoxication  no  excuse 434 

Conditions  to,  demanding 434 

Conditions  must  be  perfonned 434 

Agreements  to  arbitrate 434 

Parties  bound  by 434 

Instances 434 

Performance  impossible 435 

Where  full  performance  is  excused 435 

Where  performance  may  be  substantially  carried  out 435 

Prevalence  of  fatal  and  contagious  disease 435 

Unsuitableness  of  materials  furnished 435 

PHYSICIAN: 

Licensing  another  to  personate  him>  illegal 95 

Contract  not  to  practice,  in  certain  town,  valid 107 

Slanderous  statement  made  by,  not  privileged 439 

In  action  by,  for  services,  defendant  may  recoup  damages  for  want  of 

skill 547 

PLEADING : 

Statute  of  frauds,  how  pleaded 55,  56 

Illegality  must  be  specially  pleaded 70 

Objection  to  Sunday  contract  must  be  pleaded  specially 123 

Infancy,  how  pleaded 148 

Discharge  in  bankruptcy  must  be  pleaded 166 

Want  of  jurisdiction,  how  pleaded 181 

Statute  of  limitation 308 

Defense  of  "  molUter  manus  imposuit "     349 

Set-off 523 

Tender,  how  pleaded 596 

Of  defense  of  usury 624,  625 

POSSESSION: 

Is  an  interest  in  land , 29 

Deliverv  of,  of  real  estate ^^ 

Vol.  YIL— 87 
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Bound  to  receive  every  thing  offered  to  his  custody. 471 

Not  answerable,  whether  impounding  illegal  or  not  471 

PRESUMPTION: 

That  contract  is  illegal  and  valid 65 

Against  contract  in  restraint  of  trade 113 

Of  ratification  from  acquiescence 139 

In  favor  of  sanity , 150,  151 

In  favor  of  judicial  proceedings   173,   181,  184 

Not  made  in  favor  of  inferior  tribunals 182 

Of  demand,  from  lapse  of  time 243 

Of  payment  of  specialty  within  twenty  years 261 

Of  settlement  of  merchants'  accounts,  after  twenty  years 266 

Of  merger,  when 321,  325 

Of  payment  by  the  party  bound 382 

That  note  or  bill  was  accepted  in  payment   389 

That  money  was  paid  because  it  was  due 390 

Of  payment  after  twenty  years 391 

•  Of  payment  from  lapse  of  time,  how  repelled 400 

Of  a  release  452 

Of  innocence 563 

Does  not  lie  in  favor  of  a  tender , 597 

Of  usurious  loan 609 

Of  usury,  how  repelled 613 

PRICE : 

When  to  be  inserted  in  contract  of  sale 53,  54 

Illegality  a  defense  to  action  for 69 

Of  goods  lost  on  wager,  not  recoverable 88 

Combination  to  enhance  is  illegal 96 

Need  not  be  fixed  in  order  to  constitute  a  claim  a  set-off 483 

PRIVILEGED  COMMUNICATION: 

General   rules 436 

Definition  and  nature 436 

As  a  defense  in  action  for  libel 436 

What  comprehended  in 436 

Principle  upon  which  founded 436,  437 

Classes  of  privileged  communications 437 

"What  are  privileged 437 

Communications  in  judicial  proceedings 437 

In  legislative  bodies 437 

Communications  conditionally  privileged 437 

What  conditions 437,  438 

Circumstances  must  forbid  any  inference  of  malice 438 

Words  spoken  by  attorney  before  a  jury 438 

Words  spoken  by  witness  on  trial 438 

Proceeding  upon  petition  to  governor 438 

Publication  of  judicial  proceedings 439 

Political  discussion 439 

What  are  not  such 439 
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Communication  from  one  church  member  to  another 439 

Statement  made  upon  newspaper  authority 439 

Publications  in  newspapers  generally 489 

Slanderous  statement  made  by  physician 439 

Libelous  matter  in  post-office  telegram 440 

Giving  servant  a  character 440 

When  interest  requires  it 440 

Communications  between  private  persons,  concerning  their  own  affairs . .  440 

Information  given  by  mercantile  agency 440 

Only  parties  interested  entitled  to  examine  books  of 441 

Duty  to  public  or  individuals 441 

Fair  discussion  of  matters  of  public  interest. 441 

Restrictions  on  the  privilege 441 

Defense  of  self  or  interest 441 

Communications  relating  to  privileged 441,  442 

Extent  of  privilege 442 

Literary  criticism 442 

How  far  privileged 442,  443 

Criticism  of  works  of  art 443 

Of  tradesman's  advertisement  or  handbill 443 

Criticism  of  books 443 

PROTEST: 

An  offer  to  pay  under  is  a  good  tender 590 

PROSTITUTE : 

Liable  for  board,  lodging,  etc 72 

PUBLIC  ELECTION: 

Wagers  upon  result  of,  are  illegal  and  void 84 

PUBLIC  INTEREST: 

Discussion  of  matters  of,  is  privileged 441 

PUBLIC  POLICY: 

Contract  contrary  to,  is  void 65,  81,  91 

Recommending  a  nolle  prosequi,  when  not  contrary  to    82 

Wagers  contrary  to,  are  void 84 

Other  instances  of  contracts  contrary  to 92,  93 

Contract  void  against,  cannot  affect  previous  lawful  contract 92 

Contract  void  against,  must  be  directly  so 92 

Offer  to  pay  reward  not  against 96 

Other  agreements  not  contrary  to    97 

Contract  in  restraint  of  trade  is  against 105 

License  implied  on  grounds  of 201 

Witness  protected  on  ground  of 438 

Agreement  to  withdraw  plea  of  usury  is  against ,  636 

Q  UA  NT  UM  MER  UIT : 

Action  on,  for  semces 48 

Recovery  on,  l)y  attorney,  for  services    79 

Note  of  insane  person  as  evidence  of  value  on 156 

Defense  of  modification  of  contract  to  action  on 344 

Tender  may  be  made  to  a  claim  upon 577 
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Of  contract  made  on  Sunday  117 

Of  contract,  by  infant 138,  140 

Of  contract,  made  by  intoxicated  person 171 

I         Of  tender,  by  a  stranger 579 

REAL  PROPERTY: 

Damages  to,  as  a  set-off 484 

A  claim  for,  cannot  be  set  off  against  sums  due  by  notes 513 

Misrepresentation  in  sale  of,   as  a  set-off  against  action  for  purchase- 
money    519 

Recoupment  of  damages  in  action  for  price  of 552 

Usury  in  contract  for  sale  of 617,  618 

RECOUPMENT  (See  Set-off): 

Defined   544 

Is  favored  by  the  courts 545 

How  distinguished  from  set-off 545 

What  demands  may  be  recouped 545 

Breach  of  warranty   547 

Fraud  as  a  ground  of 548 

What  demands  cannot  be  recouped 552 

Who  may  recoup 553 

Against  whom 554 

How  interposed 555 

Judgment  on .    556 

Of  usurious  interest 624 

RECEIPT : 

General  rtiles 444 

Definition  and  natare 444 

When  governed  by  law  of  contracts 444 

As  an  instrument  of  evidence 444 

Its  operation  and  eflFect 445 

Mere  acknowledgment  of  payment  presumptive  evidence  only 445 

Receipt  for  consideration  money  in  deed 445 

Signing  receipt  in  full,  with  protest 445 

Receipt  as  evidence  of  collateral  facts 446 

Its  validity 446 

Alterations  in 446 

Its  value  as  evidence 446 

Presumptive  evidence  of  payment 446 

How  construed 446,  447 

Its  conclusiveness 447 

Not  conclusive  when  fraud  or  mistake  alleged 447 

When  receipt  is  conclusive » 447 

Instances 447 

Receipt  given  under  seal 447 

Simple  receipt  impeachable  by  parol 447 

Instances  of  receipts  not  binding 448 

May  be  explained  or  contradicted 448 
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Wlien  it  contains  a  contract,  cannot  be  varied  by  parol 448 

Receipt,  when  open  to  contradiction 448 

Instances 448,  449 

Receipt  embodied  in  promissory  note 449 

Receipt  for  personal  property 449 

Evidence  to  contradict  receipt  must  be  convincing 

How  interposed 450 

Cannot  be  pleaded  in  answer  to  action 450 

Production  on  trial  as  presumptive  evidence   450 

Receipt  under  seal  as  a  defense 450 

HEFORMATION  OF  INSTRUMENTS: 

General  rules  and  principles 451 

In  general 451 

When  available  as  a  defense 451 

When  not  available 451 

What  facts  sufficient  to  authorize 451 

Instance  of 451 

What  not  sufficient 451 

Who  may  interpose  the  defense 451 

How  interposed 451 

RELEASE: 

General  rules  and  principles 452 

Definition  and  nature 452 

Different  kinds  of  releases 452 

By  operation  of  law 452 

Covenant  not  to  sue 453 

When  not  pleadable  in  bar 452 

Covenant  not  to  sue  generally    453 

Covenant  not  to  sue  one  of  several  obligors 453 

In  an  action  for  partnership  debt 453 

When  receipt  amounts  to  covenant  not  to  sue 453 

Mortgage  deed  as  a  covenant  not  to  sue  453,  454 

What  a  release  is  generally  454 

Sufficient,  if  a  release  in  substance 454 

Contract  to  forbear  claim  to  dower  is  not 454 

Contract  not  to  sue,  which  is  contrary  to  intent  of  parties 454 

Instances 454 

Voluntary  delivery  up  of  bond,  note,  etc . ,  to  creditor 454 

Mere  possession  of  note  by  payee  not  sufficient  454 

Effect  of  mere  parol  agreement 454 

Instances . : 454,  455 

Acknowledgment  of  purchase-money  in  deed 455 

Necessity  for  a  seal 455 

When  necessary 455 

If  without  seal,  consideration  to  be  expressed 455 

Performance  in  pais    455 

Instances  of  insufficient  release  for  want  of  seal   455,  456 

Taiidity  in  general 456 
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Consideration,  when  essential 456 

Valuable  consideration 456 

Instances    456,  457 

Obtained  by  fraud 457 

No  relief  in  case  of  careless  indifference , 457 

Where  mere  silence  amounts  to  fraud 457 

Utmost  good  faith  required  on  part  of  debtor 457 

Releases  from  needy  heirs,  when  void  in  equity 457 

Evidence  to  support  replication  of  fraud 457,  458 

Instance  given 458 

Who  may  give  a  release 458 

By  one  of  the  plaintiffs 458 

By  one  of  several  assignees  in  bankruptcy 458 

By  one  of  two  executors  458 

By  the  legislature  , 458 

By  husband,  of  damages,  for  personal  abuse  of  wife  459^ 

By  attorney  on  record 459 

By  plaintiff  suing  in  forma  pauperis 459 

General  release  by  trustee  is  void 459 

Discharge  signed  by  husband  and  wife 459 

Release  to  mere  stranger  inoperative 459 

No  release  of  a  naked  possibility 459 

Release  by  one  of  several  creditors 459 

By  one  partner,  is  binding , 459 

Release  by  one  tenant  in  common 460 

By  one  of  two  joint  covenantees 460 

By  one  of  two  lessors 460 

By  two  of  three  joint  obligees 460 

Release  of  one  of  several  debtors 460 

Discharges  the  others 460 

Must  be  a  technical  release  under  seal 460 

Rule  in  equity 460 

Release  of  principal  discharges  surety 460 

Discharge  of  one  surety 460 

Question  of  intent  as  to  release  of  co-obligors i6C    461 

Effect  of  release  of  stockholder  in  corporation 461 

Release  of  one  of  several  tort-feasors 461 

Operates  as  a  satisfaction,  and  releases  all 461 

When  not  a  discharge 461 

Operation  and  effect,  generally    461 

Operates  upon  matters  existing  at  time  of  giving  release 461 

Will  not  operate  prospectively 461,  463 

Instances • 463 

General  release  of  all  demands    463 

Limitation  of  general  release   463 

Release  from  claims  and  habilities  for  rent  463 

Release  by  party  to  composition  deed 463,  463 

Release  of  several  tracts  under  a  mortgage 463 
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Effect  of  a  release,  by  what  law  determined 463 

Release  of  one  alternative  releases  the  other 463 

Release  of  debt  discharges  collateral  securities 463 

Release  to  render  a  witness    competent  , 463 

Parol  release  without  payment  no  extinguishment 463 

When  release  no  defense  in  action  against  indorser , 463 

Release  from  suits  subject  to  condition  subsequent ....  463 

Other  releases 463,  464 

How  far  conclusive  464 

Conclusive  between  parties  in  absence  of  fraud 464 

Made  by  executor,  binds  residuary  legatees 464 

Debt  of  record  discharged  by  release  under  seal. 464 

Construction 464 

According  to  purpose  and  intent  for  which  made 464 

General  words  limited  to  particular  demands 464 

Construed  most  strongly  against  releasor    464 

Release  against  one  member  of  firm 464 

Release  by  son  of  future  interest  in  father's  estate 465 

Release  to  one  not  in  possession 465 

Deed  of  release  in  turnpike  corporation 465 

Deed  inter  partes  no  release  as  to  strangers 465 

How  pleaded  and  proved 465 

Plea  of,  bad  in  part  bad  in  whole 465 

When  plea  should  allege  that  release  was  under  seal 465 

Release  not  admissible  unless  pleaded 465 

Where  covenant  not  to  sue  cannot  be  pleaded 465 

Release  of  all  demands  by  a  daughter  seduced 466 

Evidence  of  execution  of  mutual  releases 466 

How  impeached  466 

Reply  of  non  est  factum 466 

Where  replication  demurrable    466 

When  court  will  prevent  defendant  from  pleading  a  release 467 

Effect  of  long  acquiescence 467 

Release  of  errors 467 

As  a  plea  in  bar 467 

Executed  for  purpose  of  procuring  injunction 467 

What  agreement  has  the  effect  of 468 

REPLEVIN : 

Set-off  not  generally  allowable  in 484 

When  allowable 520 

RESCUE : 

General  rules 471 

Definition  and  nature 471 

As  connected  with  law  of  distresses 471 

When  a  defense 471 

When  rescue  may  be  made 471 

When  not 471 

What  amounts  to  a  rescue 471,  473 
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Illegality  of  distress  as  a  bar  to  action  for  rescue 473 

Officer's  return  of  a  rescue  as  evidence  of  such  fact 473 

When  not  a  defense 473 

Rescue  before  commitment 473 

Who  may  interpose     473 

How  interposed 473 

Rarely  becomes  a  defense 478 

Interposed  as  any  other  affirmative  defense 473 

RESCINDING  INSTRUMENTS: 

General  rules 469 

Definition  and  nature 469 

How  rescinded 469 

What  is  ^ood  ground  for  469 

Other  ground  than  that  of  fraud 469 

What  not  a  sufficient  ground 469 

Where  parties  caunot  be  placed  in  statu  quo 470 

Inadequacy  of  value 470 

Duty  of  rescinding  party 470 

EflFect  of  rescission 470 

Who  may  enforce  470 

General  rule 470 

Instance  given 470 

REWARDS : 

Offering  of,  not  illegal 96 

SEAL: 

When  necessary  to  the  validity  of  a  release 455 

SET-OFF: 

General  rules  and  principles 473 

Definition  and  nature 473 

Is  in  the  nature  of  a  cross-action 473 

Distinction  between  payment  and  set-off 473 

Was  unknown  to  the  common  law 473 

Always  recognized  in  the  civil  law 474 

Introduced  into  the  common  law  by  statute 474 

Upon  what  statutes  founded,  in  England 474 

Statutes  of,  in  this  counti'y 474 

Defendant  need  not  avail  himself  of 474 

May  resort  to  his  cross-action 474 

No  set-off  where  plaintiff  has  no  cause  of  action 474 

No  set-off  against  a  set-off 474 

Are  permitted  to  prevent  multiplicity  of  actions. . , 474 

Set-off  is  governed  by  the  lex  loci 474 

Statutes  of,  liberally  construed 474 

Expressions  in  statutes  of,  of  some  import 475 

What  demands  a  subject  of  set-off 475 

Must  be  legal 475 

Found  on  gaming  consideration,  not  allowed 475 

Demand  part  legal  and  part  illegal 475 
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Must  be  such  as  to  protect  plaintiff  from  another  action 475 

Set-off  is  an  affirmative  demand 475 

Legal  or  equitable  right  to  sue  for  the  demand 475 

Person  resorting  to  it  must  in  general  own  and  control  it 475 

Meaning  of  the  words  "good  faith  "  in  statute 475,  476 

In  what  courts  pleadable    476 

Courts  of  admiralty  have  no  authority  to  hold  plea  of 476 

An  award  for  the  payment  of  money 476 

Expenses  of  witnesses  at  arbitration 476 

Demand  for  support  or  relief  of  paupers 476 

Verdict  for  defendant  in  replevin 477 

Right  of  set-off  may  be  waived 477 

What  a  set-off  in  an  action  at  law 477 

Must  be  a  claim  at  law 477 

Rule  otherwise,  in  some  of  the  States 477 

Suit  pending  for  same  demand 477,  478 

Wliat  a  set-off  in  a  suit  in  equity 478 

Set-off  in  equity  permitted  from  the  earliest  times 478 

In  what  cases  allowed 478 

Must  be  mutual  credit 478 

Insolvency  as  a  ground  for 478 

Right  of,  must  exist  at  commencement  of  suit, 478 

General  principles  applicable 478,  479 

Construction  of  statutes  of,  in  equity 479 

Claims  purely  legal  cannot  be  set  off  in  equity 479 

Where  doubt  exists  whether  claim  could  be  set  off  at  law 479 

Demands  barred  by  statute  of  limitations 479 

Cannot  be  sustained  as  set-off 479,   480 

If  pleaded,  plaintiff  may  reply  the  statute 480 

If  not  barred  at  commencement  of  suit,  is  good 480 

Debts  due  and  payable  from  insolvent 480 

Demand  existing  when  suit  commenced  480 

Must  have  been  at  that  time  a  subsisting  cause  of  action 480 

Same  rule  prevails  in  equity 480 

Principle  of  the  rule 480 

Instances  of  application  of  rule 480,  481 

Unliquidated  demands 481 

As  a  general  rule,  cannot  be  pleaded  by  way  of  set-off 481 

Exceptions  to  rule  481 

Insolvency,  non-residence,  etc.,  of  plaintiff 481 

When  damages  are  unliquidated 481 

Instances , 481,  482 

Demands  for  which  indebitatus  assumpsit  will  lie  in 483 

Demands  ascertained  or  depending  upon  mere  computation 483 

Price  need  not  be  agreed  upon 483 

Claim  growing  out  of  breach  of  covenant 483 

Claim  for  loss  under  policy  of  insurance 483,  483 

Claim  sued  on  should  be  proper  subject  of  set-off. 483 

Vol.  YII.-88 
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Instance  given 483 

Unliquidated  damages  may  be  pleaded  in  set-off  in  some  of  the  States.   483 
Debts  not  sounding  in  damages  merely 483 

Demands  arising  out  of  torts 483 

Not  a  subject  of  set-off  iu  law  or  equity 483 

One  trespass   cannot  be  set  off  against   another 483 

Other  instances 483,  484 

Set-off,  not  in  general  allowable  in  replevin 484 

Account  for  services  cannot  be  set  off,  in  action  for  negligence 484 

Case  in  -which  injured  party  may  waive  the  tort 484 

Instance 484,  485 

Demands  arising  from  different  transactions 485 

Demands  not  arising  ex  contractu 485 

Matters  ex  contractu  arising  out  of  different  transaction 485 

Acts  of  non-feasance  or  misfeasance  by  plaintiff 485 

Damages  from  breach  of  warranty  of  goods 485 

In  action  on  open  policy  of  insurance 485 

In  action  on  bond  conditioned  for  performance  of  award 485 

In  action  on  open  account 485 

Claims  arising  under  separate  covenants 485,  486 

Mutuality  of  demands 486 

Cannot  be  set  off  unless  they  are  mutual ....   486 

Must  be  between  the  parties  to  the  action 486 

Debtor  on  one  side  must  be  creditor  on  other 486 

Joint'and  separate  demands 486 

Joint  debt  cannot  be  set  off  against  separate  debt 486 

Nor  separate  debt  against  a  joint  debt 486 

Same  rule  prevails  in  equity 486 

Instances  and  illustrations 486,  487 

Exceptions  to  rule  in  some  of  the  States 487 

Instances  487,  488 

By,  against  or  between  partners 488 

Separate  debt  of  one  partner 488 

Unsettled  claim  against  firm 488 

Other  partnership  claims 488,  489 

Copartners  summoned  as  trustees  in  trustee  process 489 

Other  cases 489,  490 

Demands  relating  to  husband  and  wife 490 

Demands  against  wife 490 

Demands  against  husband 490 

Instances  and  illustrations 490,  491 

Demands  relating  to  landlord  and  tenant 491 

Breach  of  landlord's  agreement  to  repair 491 

Rule  in  New  York 491,  492 

Damages  from  false  representations  of  landlord 492 

Taxes  paid  by  tenant 492 

Damages  suffered  by  eviction 492 

Damages  for  inconvenience  suffered  from  a  nuisance 493 
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Necessaries  furnished  infants 492,  493 

Demands  of  mortgagor  and  mortgagee 493 

Prijiciples  of  set-off  do  not  apply  to  proceedings  to  foreclose  a  mort- 
gage    493 

Instances    and   illustrations 493 

Setting  off  bond  secured  by  mortgage 493,  494 

Damages  for  breach  of  covenant  of  seizin 494 

Demands  of  principal  and  agent 494 

Claims  against  agent 494 

Instances  and  illustrations 494,  495 

Attorney  may  set  off  note  held  against  plaintiff 495 

Demandsof  principal  and  surety 495 

In  action  against  principal  and  sureties 495,  496 

What  demands  cannot  be  set  off  by  surety 496 

What  may  be  set  off  by 496 

In  action  upon  bond  of  executors 496 

In  action  against  sureties  of  lessee 496 

Instances  of  set-off  allowed 496,  497 

Demands  by  and  against  assignors 497 

Statutes  of  set-off  vary  as  to 497 

Right  of  set-off  not  defeated  by  an  assignment 497 

Assignment  of  non-negotiable  demand 497 

Rule  in  equity 497 

Demands  by  or  against  assignees 497 

No  objection  that  set-off  had  been  assigned  to  defendant 497 

Assignment  to  be  made  before  commencement  of  suit 497 

Assigned  note  as  set-off 497 

Bond  assigned  to  defendant  497 

Immaterial  that  defendant  has  not  paid 497 

Bond  given  by  plaintiff  to  third  person 497 

Non-negotiable  note  transferred  by  deUvery 497,  498 

Chose  in  action  assigned  conditionally 498 

Claims  purchased  after  suit  commenced 498 

Assignee  subject  to  equities  between  original  parties 498 

Suit  at  law  upon  a  bond  by  assignee 498 

Unliquidated  claim  for  damages 498,  499 

Legal  claim  not  a  set-off  in  equity 499 

Promissory  note  of  assignor 499 

Insolvency  of  obligee  of  note 499 

Insolvency  of  an  assignor 499 

Agreement  by  payee  that  a  note  may  be  set  off 499 

Non-negotiable  note  assigned  for  valuable  consideration 499 

Rule  in  Indiana 50^ 

Contract  for  sale  of  lands  as  set-off  500 

Assignee  may  set  off  open  account 500 

Demands  as  to  assignee  of  insolvency,  etc 50(> 

Promissory  notes 500 

Debts  purchased  with  knowledge  of  debtor's  insolvency 500 
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In  action  against  creditor  of  insolvent 500 

Goods  in  hands  of  auctioneer „ 500 

Payment  of  goods  purchased  at  public  sale 500,  501 

In  action  by  assignee  for  conversion  of  notes 501 

Pennsylvania  rule „ 501 

Illustrations 501 

Rule  in  New  York 501,  502 

Connecticut  rule .• 502 

In  action  by  assignee  of  bankrupt  partner 502 

Set-off  in  favor  of  bank 502 

Equitable  plea  of  set-off,  when  allowed 502 

Demands  by  executors,  administrators,  etc 502 

Debt  due  defendant  as  administrator 502 

Debt  due  administrator  in  private  capacity 502 

Cannot  set  off  debts  bought  up  against  claimants 503,  503 

Notes  taken  running  to  "  the  estate  " 503 

In  action  by  legatee  against  executor 503 

Demand  against  distributee  of  estate 503 

In  action  against  executor  to  recover  rents  collected  in 503 

Damages  for  harassment,  etc. 503 

Demands  against  executors,  etc 504 

Eule  of  construction  of  English  statutes 504 

Same  rule  applied  in  this  country 504 

Instances  and  illustrations 504,  505 

Pleading  amount  of  legacy  in  set-off , 505 

In  action  by  administrator  de  bonis  non 505 

Demands  by  or  against  banks    505 

Stock  in  bank  as  set-off  against  note 505 

Bank  bills  acquired  after  insolvency  of  bank 505 

Claims  purchased  subsequent  to  repeal  of  bank  charter 505 

Dividend  coming  to  stockholder 505 

Bank  notes  of  State  bank  against  judgment  recovered  by  national  bank,  505 

Proceeds  of  discount  on  note 506 

Insolvent  bank  in  hands  of  receiver 506 

Other  cases 506,  507 

In  assumpsit  by  bank  against  depositor 507 

Demands  by  or  against  insurance  companies 507 

Claim  for  partial  loss  not  a  subject  of  set-off 507 

Claim  against  insolvent  company 507 

Deducting  amount  due  on  premium  note 507 

Amount  due  on  a  policy,  when  a  set-off 507 

Demands  by  or  against  corporations 507 

When  certificates  of  stock  not  subject  to  set-off 507,  508 

Instances  in  which  set-off  not  allowed 508 

Use  of  chattels  by  corporation,  as  a  set-off 508 

Demands  by  or  against  public  officers 508 

Public  oflBcer  cannot  blend  public  duties  with  private  transactions 508 

Debt  due  officer  in  private  capacity  not  a  set-off 508 
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Instances 508 

No  officer  entitled  to  pay  himself  his  salary 508,  509 

Demands  agrainst  the  government 509 

Plea  of  set-off  not  admissible  against  State 509 

Tax  not  to  be  treated  as  a  debt 509 

Taxes  cannot  be  set  off  by  a  debt  due 509 

Set-off  in  suits  by  the  United  States 510 

Claim  for  services  against  government 510 

Set-off  by  the  government 510 

Eflfect  of  form  of  action  on  set-oflf 510 

In  action  of  debt 510 

In  action  of  covenant 510 

Claim  founded  on  contract 510 

In  action  of  trover , 511 

In  action  for  money  had  and  received. . , 511 

Actions  upon  contracts  generally 511 

Where  defendant  might  have  waived  the  tort 511 

Rule  in  different  States 511 

Damages  for  breach  of  part  of  contract 511 

Instances  and  illustrations 511,   512 

What  demand  bond  may  be  set  off  against 512 

Actions  on  bills,  notes,  etc 512 

Note  negotiable  at  bank 512 

What  may  not  be  set  off  in  action  on  note  512 

Property  received  collaterally , 512 

Claim  for  real  estate 513 

Note  payable  in  work .• 513 

Expenses  incurred  by  hirer  of  chattel 513 

Instances  and  illustrations 513 

Usurious  discounts 513 

Depreciated  bank  paper 514 

Partial  payment 514 

Damages  on  bills  of  exchange 514 

Sum  paid  for  professional  services 514 

Damages  from  breach  of  contract 514 

Action  for  work,  labor  and  serylces     .   514 

Account  for  services  cannot  be  set  off  in  action  for  negligence 514 

Instance  given 514,  515 

Damages  for  breach  of  contract  inaction  to  recover  for  services 515 

Rule  as  to  recoveiy  in  such  cases 515 

Work  not  completed  within  specified  time 515 

Work  not  performed  in  manner  specified 515 

Work  not  performed  in  workmanlike  manner 515 

Deviation  from  model  by  direction  or  assent  of  employer 516 

Instances  where  set-off  not  allowed , 616,  517 

Actions  for  freight  517 

Loss  of  goods  not  a  set-off  in  action  for 517 

Instances  where  allowed 517 
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Action  on  sale  of  personal  property 517 

For  breach  of  warranty 517,  518 

Action  for  goods  sold  at  auction 518 

Damages  for  defect  in  machine  sold 518 

Other  cases  and  instances 518,  519 

Action  on  sale  of  real  property 519 

Misrepresentation  in  sale  of 519 

Incumbrance  afterward  discovered 519 

Negligence  in  not  supplying  muniments  of  title 519 

Outstanding  vendor's  lien 519 

Other  instances 519,  520 

Damages  from  breach  of  covenant  of  seizin 520 

Sum  due  for  rents  and  profits 520 

Compromise  of  outstanding  claim 520 

Breach  of  vendor's  covenants 520 

Actions  of  replevin 520 

Set-oflf  not  generally  allowed   in 520 

Exceptions  to  rule 520,  521 

In  action  of  trover 521 

Verdict  for  defendant  in  replevin «  521 

Actions  of  ejectment 521 

Doctrine  of  set-off  not  applicable  to , 521 

Value  of  improvements  made 521 

Defense,  how  interposed 522 

Set-off  governed  by  same  principles  as  cross-action 522 

Must  describe  demand  with  reasonable  certainty 522 

What  must  be  alleged 522 

Plea  must  be  true  and  good  at  commencement  of  action 522 

Not  afterward  barred  by  statute  of  limitations 522 

Notice  of  set-off ' 523 

Sufficient,  though  not  pleaded  formally 523 

Set-off  must  be  resjoonsive  to  issue 523 

Must  be  specially  pleaded 523 

Rule  in  different  States 523 

Equitable  set-off  as  a  defense  in  suit  at  law 523,  524 

Effect  of  set-off 524 

Defendant  not  compelled  to  plead  set-off 524 

Matter  once  adjudicated  not  admissible  in  set-off , 524 

"What  admitted  l>y  plea  of  set-off 524,  525 

Withdrawing  a  set-off 525 

Setting  off  judgments 525 

In  general  525 

Practice  of,   ancient  and  well  established 525 

Upon  what  principle  founded 525 

Matter  resting  in  discretion  of  court 525,  526 

What  judgments,  and  by  whom 526 

Of  same  court  in  different  districts 526 

Of  different  courts 526 
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Must  ba  founded  on  matters  ex  contractu 526 

Debt  not  in  judgment  cannot  be  set  off  against 'judgment 526 

Instances 526,  527 

Setting  off  judgment  by  motion  to  court  of  equity 527 

Judgment  may  be  set  off  by  assignee  thereof 527 

Must  be  beneficial  owner  of  it 527 

Judgment  obtained  and  assigned  after  commencement  of  suit 538 

When  a  set-off  of  judgment  not  allowed 528 

Mutual  debts  need  not  be  due  to  and  from  same  number  of  persons  ....  528 

When  judgment  creditor  is  insolvent 528 

Equitable  rights  against  assignee  of  judgment  creditor 528,  529 

Setting  off  judgments  and  executions,  etc 529 

Officer  may  set  off  one  execution  against  another 529 

Cannot  set  off  the  costs  due  to  the  attorney  in  the  suit 529 

When  officer  is  obliged  to  set  off  one  execution  against  another 529 

Setting  off  cross- judgments  between  same  parties 529 

Where  not  set  off 530 

What  may  be  set  off  against  judgments 530 

Debt  not  in  judgment  cannot 530 

Note  cannot  be 530 

Unliquidated  contract  for  land  will  not 530 

When  costs  of  suit  allowed  In  set-off. 530 

Where  one  of  the  parties  is  insolvent 530 

Rule  in  Connecticut 530 

Counter-claim 530 

Defiuitiou  and  nature 530,  531 

Embraces  recoupment  and  set-off 531 

Must  resist  or  modify  plaintiff's  claim 531 

Object  of  counter-claim 531 

Under  statutes  of  different  States 531,  532 

Distinction  between  set-off  and  counter-claim 532 

How^  counter-claim  differs  from  new  matters  set  up  in  answer 532,  533 

What  demands  constitute 533 

Includes  more  than  recoupment  and  set-off 533 

Must  have  existed  at  commencement  of  action 533 

Answer  setting  up  breach  of  warranty 533 

Set-offs  sounding  in  damages 533 

Damages  arising  from  neglect  in  protesting  note 533 

Counter-claim  asking  for  unliquidated  damages 533 

Instances  of  counter-claim 533,  534 

In  action  for  a  tort 534 

Instances 534 

Taxes  paid  by  defendant  holding  under  color  of  title 534 

Counter-claim  for  value  of  improvements 534,  535 

Damages  from  breaches  of  covenants  in  lease 535 

Damages  for  failure  to  keep  premises  in  repair 535,  536 

Judgment  as  a  counter-claim .  536 

Other  instances  of  counter-claim 536,  537 
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Damages  from  breach  of  contract  of  guaranty 537 

Breach  of  arbitration  bond 537 

Equitable  counter-claim 537 

What  demands  do  not  constitute 537,  538 

Defense  of  usury 537,  538 

Fraud  in  obtaining  note 538 

That  action  was  brouglit  maliciously , 538 

Value  of  use  and  occupation  of  premises 538 

Claim  to  recover  possession  of  chattels 538 

No  application  to  proceedings  for  removal  of  tenant 538 

Wrongful  acts  on  part  of  landlord 539 

Other  instances 539 

In  action  for  limited  divorce 539,  540 

In  action  for  absolute  divorce 540 

In  action  to  enforce  mechanics'  lien 540 

Substance  of  counter-claim  in  New  York 540 

Who  may  interpose  the  defense 540 

Must  exist  in  favor  of  defendant  who  pleads  it 540 

Cases  of  suretyship 540 

Cases  of  partnership 540^   541 

In  action  on  a  contract,  for  an  accounting 541 

In  action  on  joint  debt  against  principal  and  surety 541 

Person  sued  in  representative  capacity 541 

Creditor  of  an  estate  in  administration 541 

Against  whom 541 

The  plaintiff  in  the  action 541,  543 

Application  of  the  rule  to  assignees 542 

Demand  must  be  against  the  plaintiff  in  the  capacity  in  which  he  sues. .    543 

Illustration  of  rule , 543 

Rule  under  New  York  Code  of  Civil  Procedure 543 

Where  receiver,  trustee,  etc . ,  is  plaintiff 543 

When  State  is  plaintiff 543 

In  actions  by  married  women 543 

In  action  by  widow  to  recover  dower 543 

Election  as  to  interposing 543 

May  set  up  as  counter-claim,  or  prosecute  it  in  separate  action 543 

New  York  rule 543 

How  interposed 543 

Counter-claim  must  be  pleaded 543 

No  particular  form  of  words  necessary 543 

Rule  in  different  States 543 

Counter-claim  for  permanent  improvements 543 

Judgment  on 543 

Affirmative  judgment  against  plaintiff 543 

Rule  under  New  York  Code  of  Civil  Procedure 543,  544 

Where  action  is  for  recovery  of  special  relief 544 

Rule  under  Ohio  statute 544 

Defendant  concluded  by  amount  of  damages  claimed 544 
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Recoupment 544 

Defluitiou 544 

General  principle 544 

Rule  is  one  of  obvious  equity 545 

Distinction  between  recoupment  and  set-oflE 545 

What  demauds  may  be  recouped 545 

Formerly  limiteil  to  cases  of  fraud 545 

Extended  to  all  cases  of  breach  of  contract 545,  546 

Courts  favor  recoupment 546 

In  actions  of  assumpsit 546 

Instances  and  illustrations 540,  547 

Breach  of  warranty  in  sale  of  goods 547 

Rule  as  to  burden  of  proof 547 

Opposing  claims  need  not  be  of  same  character. 547 

Instances ...    547,  548 

Must  arise  out  of  same  cause  of  action 548 

Fraud  in  sale  of  personal  property 548 

Cases  illustrating  application  of  doctrine  of  recoupment 548,  549 

Money  paid  to  free  land  from  incumbrance 549 

Breach  of  covenants  in  lease 549 

Damages  done  by  stock 549 

Damages  for  unskillful  working  of  mine 549 

Damages  sustained  by  failure  of  consideration 549 

Breach  of  contract  contained  in  different  instruments 549 

Damages  for  not  completing  work  in  time  specified 549,  550 

For  failure  to  cultivate  land  in  good  season 550 

Effect  of  modification  of  contract 550 

Acceptance  of  work  without  objection 550 

Expenses  incurred  by  hirer  of  chattel 550,  551 

Claim  for  damages  for  neglect  of  duty  by  ship-owner 551 

Damage  to  goods,  in  suit  for  freight 551 

Negligence  of  the  plaintiff ...    551 

Amount  of  debt  for  which  property  was  pledged 551 

Where  evidence  is  conflicting,  jury  to  decide 553 

What  cannot 552 

Partial  failure  of  consideration  relative  to  title  to  real  estate 553 

Damages  for  breach  of  covenant  of  seizin 553 

In  actions  between  landlord  and  tenant 552,  553 

In  action  of  forcible  entry  and  detainer 553 

In  action  on  agreement  for  sale  and  conveyance  of  land 553 

In  assumpsit  to  recover  amount  of  due  bill 553 

In  action  against  employer  for  wages  due 553 

In  action  brought  without  probable  cause 553 

Who  may  recoup 553 

General  rule 553 

In  action  by  assignee  against  maker  of  note 554 

In  action  on  promissory  note,  given  by  principal  and  surety 554 

In  action  by  one  partner  against  another 554 
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Against  whom 554 

In  action  l)y  surety  against  co-surety  for  contribution 554 

Election  as  to  setting  up 554 

Party  not  bound  to  recoup  his  damages 554 

Omission  to  do  so,  no  bar  to  subsequent  action 554 

Pendency  of  another  action  will  not  prevent  a  recoupment 554,   555 

Choice  of  the  defendant  in  such  case 555 

Rule  in  Connecticut 555 

How  interposed 555 

Right  exercised  under  a  special  notice 555 

Total  failure  of  consideration  may  be  given  in  evidence  without  notice . .   555 

English  rule  as  to  notice 556 

Under  New  York  Code 556 

Holding  of  the  court  in  Illinois 556 

Judgment  on 556 

Damages  in  defendant's  favor  not  authorized 556 

Can  only  be  set  up  by  way  of  abatement 556 

Cannot  sustain  action  for  further  damages 556 

Rule  in  Illinois   556 

Under  Tennessee  statute 556,  557 

Rule  as  held  in  Alabama 557 

SHERIFF : 

Sale  of  land  by,  within  the  statute  of  frauds 33 

Agreement  to  indemnify,  when  valid 101 

Proceedings  for  removal  of,  from  office 438 

SIGNATURE : 

To  memorandum  of   sale  of  real  estate 38,     52 

Of  auctioneer,  to  contract  of  sale 38,     39 

By  auctioneer's  clerk 39 

By  initials,  sufficient 52 

Made  on  Sunday,  is  good , 119 

SLAVES: 

Contracts  for  purchase  and  sale  of,  are  void 71 

SPECIFIC   PERFORMANCE: 

Of  parol  contract  for  sale  of  land 25 

Statute  of  frauds  as  a  defense  in  suit  for 30,     35 

Mistake  of  law  no  ground  for  resisting 329 

STAMPS: 

General  rules 558 

Want  of,  as  a  defense,  generally  considered 558 

When  required , 558 

Former  statutory  provisions  558 

Provisions  of  existing  statute 558,  559 

Bank  check,  draft,  etc.,  to  be  stamped 558,  559 

Inadmissible  in  evidence  without  stamp 559 

When  stamp  not  required 559 

On  mere  written  acknowledgment  of  a  debt 559 
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Eflfect  of  omission , 559 

As  rendering  instrument  void  and  useless 559 

Unstamped  instrument  as  evidence 559 

Unstamped  deed 559 

By  accident  or  mistake  does  not  invalidate  instrument 560 

Statute  to  be  strictly  construed 560 

If  note  be  void  party  may  sue  on  original  consideration 560 

Subsequent  stamping 560 

Terms  on  which  permitted 560,  561 

Eflfect  of  subsequent  stamping 561 

Stamping  note  in  presence  of  court 561 

Sufficient,  if  not  stamped  when  offered  in  evidence 561 

Who  may  set  up  defense 561 

What  estops  party  from  setting  up  want  of  stamp 561 

Party  bound  to  affix  stamp 561 

Maker  or  indorser  of  bill  or  note 562 

Acceptor  of  unstamped  bill 562 

Party  to  executory  contract 562 

Mortgagor 562 

Lessee 562 

Want  of  stamp  as  a  defense  to  indictment  for  forgery 562 

How  set  up 562 

By  special  plea 562 

Where  instrument  not  stamped  when  executed 562 

Fraudulent  omission  to  stamp  a  note 562 

Need  not  be  specially  pleaded  to  a  bill 562 

Objection  to  unstamped  instrument  in  evidence 562,  563 

When  objection  to  be  taken 563 

Burden  of  proof 563 

Where  suit  is  brought  by  administrator 563 

STATUTE  AUTHORITY: 

General  rules  and  principles „ 564 

Definition  and  nature 564 

Scope  of  legislative  jjower 564 

When  a  defense 564 

General  rule 564 

Statute  to  be  strictly  pursued 564 

Must  be  no  negligence  on  part  of  defendant 564 

Work  authorized  by  the  legislature  not  a  nuisance 565 

Limitation  of  the  rule 565 

Distraining  goods  for  rent 565 

Impounding  animals  doing  damage 565 

Protection  to  ministerial  officer  in  making  arrests,  etc 565 

Seizure  of  property  under  attachment 566 

Officer  must  act  in  strict  conformity  to  law 566 

Collection  of  taxes  under  warrant 56(> 

Power  of  eminent  domain   566 

Compensation  to  be  made  to  owner 566 
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Conditions  precedent  must  be  complied  with 566,  567 

Liability  for  consequential  damages _ 567 

When  not  a  defense 567 

Where  statute  is  unconstitutional 567 

Property  cannot  be  taken  for  private  use 567 

Where  statute  power  is  exceeded 567 

Where  party  acting  under  statute  is  guilty  of  negligence 567 

When  authorized  act  may  be  adjudged  a  nuisance 568 

Process  void  for  non-compliance  with  statute 568 

Taking  exempt  property 568 

How  construed 568 

To  be  construed  strictly  568 

Nothing  held  to  pass  by  implication 568 

Privilege  to  be  expressed  in  plain  and  unequivocal  words 568 

Powers  granted  to  municipal  corporations 569 

Private  or  special  statutes 569 

How  expounded 569 

Power  to  be  exercised  by  individuals  will  not  arise  by  implication 569 

Special  judicial  power 569 

Powers  conferred  upon  official  board 569 

Record  of  proceedings  in  execution  of  a  special  power 569 

Who  may  set  up . . .    569 

Person  or  corporation  possessing  statute  authority 569 

One  acting  under  direction  of  such  person  or  corporation 569 

Deputy  sheriff  and  person  aiding  him 569 

Officer  of  municipal  corporation 569 

How  set  up 569 

Must  generally  be  pleaded 569,  570 

Mode  prescribed  by  statute  must  be  followed 570 

Public  act  need  not  be  pleaded 570 

STANDING  TIMBER: 

When  purchaser  may  lawfully  sever  from  freehold 26 

Contracts  for  sale  of,  are  within  statute  of    frauds 28 

Constructive    severance  of 28 

Sale  of,  growing  on  government  land 93 

License  to  cut  must  be  acted  upon  within  a  reasonable  time 207 

STATUTE: 

Contract  in  violation  of,  is  void , 64,  67 

In  force  when  contract  made,  governs 66 

Penal,  how  construed 67^  68 

Against  violation  of  Sabbath 114 

Of  limitations,  how  construed 225 

Of  set-off,  liberally  construed , 474 

If  unconstitutional,  does  not  protect  person  acting  under  it 567 

STAKEHOLDER: 

Recovery  from,  of  money  held   as  wager 89,  90 

Is  the  agent  or  bailee  of  the  parties  to  wager 90 
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Notice  not  to  pay  over  money  binding  on 91 

Share  of  depositor  in  hands  of,  liable  to  attachment 91 

Holding  of  stakes  a  criminal  offense  in  New  Jersey 91 

STRANGER: 

A  tender  cannot  be  made  by 578 

SUNDAY: 

When  it  begins  and  ends , 1 14 

Contract  made  on,  valid  at  common  law 114 

Otherwise  by  statute 114 

Promise  to  repay  money  borrowed  on,  not  enforceable 115 

Contract  executed  on,  binds  the  parties 115 

Ratification  of  contract  made  on 116 

Whether  contract  made  on,  a  question  for  the  jury 117 

Action  for  injury  to  horse  hired  on 117,  118 

Note  dated  on,  but  made  and  delivered  on  secular  day,  is  binding 118 

Is  dies  non  juridicus 123 

Court  may  receive  verdict  on 123 

New  promise  made  on,  admissible  in  evidence  to  remove  bar  of  statute 

of  limitations 291,  292 

Money  paid  on,  if  afterward  retained,  discharges  debt 387 

SURETY: 

Giving  time  to  principal  will  discharge 57 

Not  discharged  by  delay  of  creditor 57 

Abandonment  of  execution  against  principal  discharges 61 

Release  of  principal  will  always  discharge 460 

Set-off  in  actions  against 495,  496 

When  a  tender  by,  will  not  discharge   579 

May  set  up  defense  of  usury 625 

SUSPENSION  OF  RIGHT  OP  ACTIO 

General  rules 571 

Definition  and  nature 571 

Right  of  action  and  power  to  sue,  generally  concurrent 571 

Power  to  sue,  how  suspended 571 

What  operates  as  a  suspension 571 

Agreement  to  extend  time  of  payment 571 

Payment  of  interest  in  advance 571 

Revival  of "^right  to  sue  on  original  cause 572 

Acceptance  by  creditor  of  negotiable  note 573 

Production  of  note  at  trial    572 

Acceptance  of  check  or  draft   ...  573 

Debt  revived  upon  dishonor  of 572 

Suspension  of  actions  against  representative  of  deceased  person 572 

War  as  suspending  right  to  sue 572,  573 

Suspension  lasts  during  existence  of  war 573 

Will  prevent  foreclosure  of  mortgage  upon  real  estate 573 

What  does  not 573 

Taking  bill  or  note  where  right  of  action  is  upon  a  sealed  instrument  .  57S 
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Taking  a  note  payable  on  demand 573 

Non-negotialjle  note  without  new  consideration   573 

Taking  collateral  securities 57;i 

Taking  void  note  or  security 673,  574 

Proceedings  against  alien  enemy  not  suspended  by  war  574 

Who  may  interpose  defense  574 

Principal  contractor  or  debtor   574 

Surety  or  indorser 574 

Executor  or  administrator , 574 

Guarantor 574,  575 

How  interposed 575 

By  plea  in  abatement     575 

In  case  of  an  indorser  or  surety 575 

TAX: 

Is  not  a  mere  debt 509,  585 

Cannot  be  defeated  by  plea  of  set-off 509 

Authority  to  collect 566 

Agreement  to  pay  on  mortgage  debt  not  usurious   609 

TIME: 

Extension  of,  to  creditor,  discharges  surety 5S 

Time-bargains  valid  at  common  law 112 

Infant  must  disaffirm  contract  within  reasonable  time 143 

Lapse  of,  as  a  bar  to  claims  in  equity 229 

Computation  of,  in  respect  to  limitation  of  actions 231 

Of  payment  of  demand 386,  387 

Lapse  of,  as  bearing  on  the  question  of  payment   391 

TENANT  IN  COMMON: 

Cannot  sell  land  by  parol  to  co-tenant 33 

Release  by  one  bars  action   460 

TENDER: 

General  rules  and  principles 576 

Definition  and  nature 576 

General  rule  as  to  what  constitutes 576 

Principle  of  plea  of   576 

In  actions  upon  contracts 576 

Principle  upon  which  allowed 576,   577 

Tender  regarded  as  substantial  performance 577 

Where  the  sum  due  is  certain 577 

Where  claim  is  upon  a  quantum  meruit 577 

On  covenant  for  payment  of  money 577 

In  actions  for  a  tort 577 

Cannot  be  pleaded  in,  at  common  law 577 

Otherwise  by  statute,  in  some  of  the  States 577 

.    Wlien  necessary 577 

Where  a  debt  is  due  on  a  contract  executed 577 

Tender  of  property  before  action,  for  money  had  and  received 577 

Other  instances 577,   573 
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By  whom  made 5'?8 

Tender  by  debtor 578 

By  one  of  several  debtors 578 

By  agent  of  debtor 578 

By  stranger  not  generally  sufficient 578,  579 

Any  one  may  make,  on  behalf  of  idiot  579 

Tender  for  infant,  by  whom  made 579 

Tender  by  a  surety    579 

To  whom  m.ade 579 

To  creditor 579 

To  one  of  several  creditors 579 

To  one  of  two  partners 579 

To  agent,  is  good 579 

To  assignee 579 

To  attorney,  having  claim  for  collection 579,  580 

Tender  to  a  trustee 580 

To  an  executor , 580 

Time  of  making  a  tender 580 

On  the  day  on  which  the  money  is  due 580 

Tender,  before  it  is  due,  of  no  avail 581 

Rule  in  Connecticut 581 

Where  money  is  payable  on  or  before  a  specified  day 581 

Where  money  is  not  due  until  a  demand  has  been  made 581 

Tender,  before  action,  sufficient 581 

Where  money  is  received  for  use  of  another 581 

General  rule  as  to  time  of  tender 581 

In  the  case  of  a  bill  of  exchange 581 

Where  to  be  made 582 

Where  provision  is  made  in  contract 582 

Debtor  bound  to  seek  creditor 582 

Tender  of  rent 582 

Of  the  thing  tendered 582 

Current  coin,  etc 582 

Money  fraudulently  obtained  not  a  lawful  tender  582 

Mode  op  making  a  tender 582 

In  general • 582 

Strict  compliance  with  the  law  required 583 

Offer  of  money  due  upon  a  mortgage 583 

In  what  money 583 

Coin  of  the  realm 583 

Statutory  legal  tender 583 

In  bank  bills 583 

Current  bank  bills  sufficient,  if  not  objected  to 583,  584 

Tender  of  bank  check 584 

Legal  tender  cannot  be  made  in  cents 584 

Tender  in  State  scrip 584 

Depreciated  or  uncurrent  money 584 

Not  a  good  tender  whether  objected  to  or  not 584 


712  INDEX. 

TENDER  —  Continioed.  page. 

Illustration  of  rule 584,  585 

Rate  of  exchange  on  foreign  money 585 

Tender  and  refusal  of  worthless  notes  unavailing 585 

United  States  greenbacks 585 

A  legal  tender  by  act  of  congress 585 

Legal  tender  acts  constitutional 585 

Applicable  to  debts  contracted  before  their  passage 585 

Instances 585 

Taxes  not  debts  within  the  acts 585,  586 

Implied  contract  to  pay  in  coined  money 586 

Construction  of  legal  tender  acts 586 

Confederate  money 586 

Not  a  legal  tender 586,  587 

Production  of  the  money 587 

Necessity  of 587 

May  be  dispensed  with  by  words  or  acts 587 

"What  amounts  to  a  production  of  the  money 587 

Instances 587,  588 

Cases  where  production  of,    dispensed  with 588 

Kequiring  change 588 

May  be  of  a  larger  sum  than  amount  due 588 

Tender  of  larger  sum,  requiring  change,  not  good 588 

Instances 588 

Demanding  receipt 588 

Tender  must  be  unconditional 588 

If  receipt  demanded,  tender  not  sufficient 588 

Exceptions  to  general  rule 589 

Must  be  unconditional  589 

If  conditional,  tender  is  not  good 589 

General  rule 589 

Instances  and  illustrations 589 

Rule  as  to  surrender  of  commercial  paper 589,  590 

When  condition  does  not  vitiate  tender 590 

Jury  to  decide  whether  tender  was  conditional 590 

Tender  under  protest 590 

Offer  to  pay  under  protest  is  good 590 

Tender  of  entire  demand 590 

Tender  of  part  inoperative 590 

Not  rendered  valid  by  debtor  having  set-off  for  balance 590,  591 

Tender  of  gross  sum  upon  several  demands 591 

Right  of  debtor  to  elect 591 

Rule  as  to  interest 591 

Tender  of  sum  due  on  bond  after  breach 591 

Tender  must  include  accrued  costs 591 

Tender  of  smaller  sum  by  mistake 591 

Keeping  tender  good 591 

Plea  of  tender,  on  what  principle  founded 591,  592 

Debtor  must  keep  the  money  tendered  safely 592 
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May  use  it  as  his  own 592 

Must  be  ready  to  pay  when  requested 592 

Need  not  keep  the  identical  money  tendered 592 

Rule  in  equity   592 

Where  tender  is  made  of  a  greater  sum  than  is  due 592 

Waiver  of  strict  tender    593 

How  waived 593 

Denial  by  party   that  any  thing  is  due 593 

Refusal  on  ground  of  insufficiency 593 

Waiver  by  debtor 593 

Fraudulently  avoiding  a  tender 593 

Waiver  of  claim  for  costs 593 

After  action  commenced 593,  594 

Instance  of  waiver  by  debtor 594 

Effect  of  a  valid  tender 594 

Will  not  extinguish  debt 594 

Stops  running  of  interest  and  protects  from  costs 594 

Party  tendering  generally  liable  for  amount  tendered 594 

General  rule  as  to  effect  of  common-law  tender 594 

In  action  to  recover  penalty 594 

Money  deposited  with  third  person 594 

Title  to  money  tendered   594,  595 

Tender,  if  received,  operates  as  payment , . . .  .   595 

Tender  made  discharges  a  lien 595 

Discharge  of  mortgage  of  real  estate  by 595 

Lien  of  execution  upon  property  levied 595 

Demand  after  a  tender 596 

Must  be  made  by  some  one  authorized 596 

Evidence  of  a  demand 596 

Pleading  a  tender 596 

Must  be  pleaded  specially 596 

Plea  must  show  a  readiness  to  keep  tender  good 596 

What  a  sufficient  plea 596 

Tenders  authorized  by  statute 596,  597 

Where  right  of  action  is  founded  upon  the  common  counts 597 

Where  the  complaint  is  on  a  special  contract 597 

In  actions  for  torts , 597 

Evidence  of  a  tender 597 

Tender  of  chattels  . 598 

Should  be  without  qualifications  or  conditions 598 

May  be  made  by  an  agent 598 

Differs  in  mode  and  effect  from  a  tender  in  money . , . , 598 

Demand,  when  necessary ,,...,....  598 

Circumstances  governing  as  to  mode  of  tender 598,  599 

Time  of  delivery 599 

Tender  after  sunset,  when  sufficient 599 

Debt  payable  in  money  after  expiration  of  time  to  deliver  chattels 599 

Accepting  part  of  articles  before  day  specified .  599 

Vol.  YII.— 90 
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Debtor  need  not  keep  property  always  ready 59& 

Tender  vests  title  to  chattels  in  creditor 599 

Chattels  must  be  separated,  set  apart,  and  designated 599 

Election  to  pay  money  or  deliver  chattels 599,  600 

When  right  of  election  is  gone 600 

What  plea  of  tender  of  property  should  show 600 

Tender  of  performance 600 

In  conveyances  of  real  estate .    600 

Tender  of  deed  to  one  of  two  joint  purchasers 600 

Tender  not  equivalent  to  performance 600 

Continuous  readiness  to  perform  after  tender ,  „ 600 

Tender  of  performance  of  contract  for  services 601 

Tender  of  performance  by  vendor  of  personal  property 601 

Election  of  remedies  by  vendor 601 

Plea  of  tender  in  action  upon  covenant  to  perform  work 601 

TORTS : 

When  infancy  is  no  defense  for 144 

Infant  not  bound  by  note  given  in  direct  settlement  of 145 

When  infancy  no  defense  for 145,  146 

Insanity  as  a  defense  in  actions  for 157 

When  period  of  limitation  begins  to  run  against  actions  for 362 

If  right  of  action  for,  is  barred,  subsequent  acknowledgment  will  not  re- 
vive    292,  306 

Martial  law  as  a  defense  to  action  for 319 

When  notice  is  necessary  in  actions  for 367,  368 

Condonation  of,  by  acceptance  of  receipt 447 

Release  of  one  of  several  tort-feasors  releases  all 461 

Damages  arising  from,  not  a  subject  of  set-off 483 

Waiver  of 484 

A  claim  founded  on  contract  cannot  be  set  off  against 510 

Tender  cannot  be  pleaded  in  action  for 577 

TRESPASS: 

Agreement  to  indemnify  for  commission  of,  is  void 80 

Infancy  no  defense  to  action  of,  for  conversion 145 

Action  of,  against  public  officer 187,  188 

Title  by  judgment  in  action  of 191 

Lien  as  a  defense  to  action  of 216 

Plea  of  "  molliter  mamig  imposuit  "  to  action  for. .  .  . 346 

One  trespass  not  a  set-off  against  another 483 

TRUSTS: 

Statute  of  frauds  does  not  embrace  implied  trusts 3l 

Release  given  in  fraud  of,  is  void « 459 

UNCURRENT  NOTES: 

Payment  in,  does  not  discharge  debt 408 

A  tender  of,  not  valid , ,    584 

U.  S.  GREENBACK: 

Are  a  legal  tender  by  statute 585 
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General  rules  and  principles 602 

Definition  and  nature 602 

Is  the  excess  over  the  legal  rate  of  interest 603 

Original  use  of  the  term 602 

What  necessary  to  constitute 002 

Necessity  of  intent , 603 

Transaction  fer  se  usurious 603 

Usury  laws  intended  to  protect  borrower. 603 

Both  parties  must  be  cognizant  of  the  facts 603 

Contract,  to  what  extent  invalidated  by 603 

Generally  a  question  for  the  jury 003 

Forbearance  in  relation  to  usury 603,  604 

Effect  of  subsequent  agreement  to  pay  usurious  interest 604 

Subsequent  security  for  loan  originally  usurious 604 

Usurious  note  void  in  hands  of  bona  fide  holder 604 

Moral  obligation  of  borrower   to  pay,   a  good  consideration  for  new 

promise 604,  605 

What  contracts  are  usurious 605 

Instances  and  illustrations 605 

Stipulation  for  contingent  benefit  beyond  legal  rate  of  interest 605 

Agreement  to  pay  share  of  profits  in  addition  to  interest 605,  606 

Antedating  note 606 

Postponing  sale  under  execution 606 

Taint  of  usury  invalidates  whole  contract 606 

Loan  nominally  larger  than  amount  received 606 

Contract  to  pay  for  extension  of  time 606 

Interest  to  be  compounded  annually 606 

Compensation  for  trouble  and  expense  in  raising  money 606,  607 

Money  paid  for  forbearance  to  sue 607 

Test  of  usurious  contract 607 

What  contracts  not  usurious o 607 

Taking  more  than  legal  interest  for  consideration  other  than  forbearance.  607 

Provision  for  liquidated  damages  for  non-payment  when  due 608 

Avoiding  payment  of  larger  sum  by  payment  of  smaller  one  at  an  earlier 

day 608 

Taking  interest  in  advance 608 

Selling  note  for  less  than  face 609 

Taking  advantage  of  difference  of  exchange 609 

Agreement  to  pay  taxes  on  mortgage  debt 609 

Promise  to  pay  higher  rate  of  interest  dependent  on  contingency 609 

Usurious  loan  contracted  by  agent 609 

Usurious  honns  received  by  trustee 610 

Assumption  of  debt  of  third  party  by  borrower 610 

Agreement  to  pay  subsisting  debt  in  consideration  of  a  further  loan. . . .  610 

Agreement  to  surrender  collateral  security 611 

Where  interest  is  part  of  the  contract  price 611 

Effect  of  devices  to  cover  usury 611 

No  device  will  be  allowed  to  protect  usury 611 
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Courts  will  examine  into  real  nature  of  transaction 611 

What  amounts  to  a  loan  611 

Question  is  for  the  jury 611 

Must  be  usurious  in  substance 611 

Intent  of  parties  to  be  investigated GU 

Devices  resorted  to,  generally 611,  612 

If  the  i^riucipal  is  actually  secured,  it  amounts  to  a  loan 612 

Instances  and  illustrations 612,  613 

Purchasing  outstanding  demands  held  by  others,  not  a  loan 613 

Loan  of  bills  and  notes 613 

Exchange  of  notes  for  purpose  of  raising  money 613 

Stipulation  in  bill  of  exchange  for  payment  of  attorney's  fees 613 

Note  involving  usurious  discount 613,  614 

Renewing  existing  loan  by  giving  new  notes 614 

Purchase  of  usurious  note 614 

Note  promising  to  pay  interest  from  time  anterior  to  date,  not  presumed 

usurious 614 

Usurious  contract  for  extension  of  time  on  note  does  not  taint  note  with 

usury 614 

Of  accommodation  paper 614 

Invalid  in  hands  of  person  for  whom  made 614 

If  sold  for  more  than  legal  interest,  transaction  is  usurious 614,  615 

Party  selling  estopped  from  setting  up  usury  as  a  defense 615 

Accommodation  guarantor  may  interpose  defense  of  usury 615 

Bonds 615 

Bo?ia  fide  sale  of,  at  any  rate  of  discount,  not  illegal 615 

What  sufficient  to  establish  defense  of  usury  to 615 

What  amounts  to  usury  in  bond,  generally 616 

Mortgages 616 

Usury  as  a  defense  to  action  of  foreclosure 616 

When  mortgage  is  void  for 616 

Mortgage,  free  from  usury  in  its  inception 616 

Purging  mortgage  of  usurious  taint 616,  617 

Mortgage  given  to  secure  payment  of  note  tainted  with  usury. ...    617 

Sale  of  mortgage  securities  at  a  premium 617 

Stipulation  for  payment  of  attorney's  fees 617 

Contracts  for  sale  of  lands 617 

More  than  legal  interest  for  forbearance  of  debt  on  617 

More  than  legal  interest  under  name  of  rent 617,  618 

Deed  of  bargain  and  sale,  in  trust  to  secure  payment  of  money  borrowed 

upon  usurious  agreement 618 

Contract  for  more   than  lawful   interest  upon   deferred    payments  for 

land 618 

Offer  to  sell  land  at  higher  price  on  long  credit 618 

Contracts  for  sale  of  personal  property 618 

When  sale  of  note  usurious 618 

When  sale  of,  not  usurious  618 

Sales  of  chattels,  not  usurious 618,  619 
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Exchange  of  securities 619 

General  rule  applicable  in  case  of  sales 619 

f     All  extortion  is  not  usury 619 

Instance  of  usurious  contract  of  sale 619,  620 

Contracts  by  or  with  corporations 620 

Usury  not  imputed  to  contracts  by,  in  New  York 620 

Illustrations  of  rules 620 

Purchase  of  usurious  note  by  bank 620 

Loan  to,  when  usurious .    620,  621 

Contract  of  member  of  building  association    621 

Interest  upon  interest 621 

Agreement  to  pay,  not  invalid 621 

Doctrine  of  the  courts  as  to    621,  622 

Payment  of  debt  with  compound  interest 622 

Commissions^  presents,  etc 622 

Lender  may  charge  reasonable  sum  for  trouble  and  sei'vices G22 

Excessive  charge  for,  usurious - 623 

Jury  to  decide  as  to  reasonableness  of  charge 622 

Contracts  of  commission  merchants 622,  623 

Law  of  place 623 

May  be  fixed  in  contract 623 

In  absence  of  agreement,  the  law  of  the  place  of  contract  governs 623 

Note  negotiated  in  another  State 623 

Effect  of  changes  made  in  law  of  usury 623,  624 

Usurious  bond  not  validated  by 624 

Recoupment  of  usurious  interest 624 

Who  may  plead  the  defense 624 

Is  personal  to  individual  contracting  to  pay  it  624,  525 

Privies  to  borrower 625 

Surety  may 625 

Guarantor 625 

Guarantee  or  assignee 625 

Who  may  not  plead  it 625,  626 

When  grantee  or  assignee  may  not 625 

Purchaser  of  mere  equity  of  redemption 625 

When  purchaser  of  real  estate  may  not    625,  626 

Second  mortgagee 626 

Accommodation  maker  of  promissory  note 626 

Accommodation  indorser  of  note 626 

One  not  claiming  through  or  under  the  borrower 626 

Usurer  cannot  take  advantage  of  his  own  usury 626 

Borrower  paying  usurious  debt,  without  remedy 626 

Defense  cannot  be  set  up  by  bona  fide  holder  of  negotiable  check 627 

When  wife  may  set  up  usury  against  note 627 

Usury  as  the  foundation  of  a  jiis  tertii 627 

Maker  of  usurious  note  and  purchaser  of  it  for  value 627,  628 

Notice  of  usurious  taint   628 

When  administrator  cannot  plead 628 
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Equitable  owner  of  land  may  interpose  defense 628 

How  pleaded  628 

Defense  cannot  be  made,  unless  it  be  pleaded 628 

What  to  be  set  forth  in  plea  or  answer 628,  629 

Plea  of,  for  purpose  of  avoiding  deed  629 

To  action  of  ejectment 629 

As  a  defense  only  for  illegal  excess 629 

"When  question  of  usury  cannot  be  raised  on  demurrer 629 

Repeal  of  usury  law  precludes  defense  in  pending  action 629 

Plea  of,  under  laws  of  another  State 629 

Where  there  are  several  defendants 630 

In  action  by  indorsee  of  promissory  note  against  maker 630 

Recovery  back  of  usurious  payments 630 

Right  not  limited  to  borrower  630 

May  be  recovered  back  by  assignee  in  bankruptcy 630 

By  receiver  in  supplementary  proceedings 630 

Any  one  in  privity  with  borrower 630 

Party  voluntarily  paying  usurious  interest  cannot   630 

When  mortgagor  cannot  630 

Recovery  of  excess  over  legal  interest  allowed  as  a  penalty . .  630 

Usury  paid  pending  suit  for  its  recovery    630,  631 

Riglft  to  recover  back  not  waived  by  contemporaneous  agreement 631 

Penalty  recoverable  from  national  bank  for  usury 631 

Where  entire  interest  forfeited 631 

Right  to  recover  for  illegal  interest  under  act  of  congress 631 

Rule  under  Pennsylvania  usury  law    631 

Where  usurious  interest  is  paid  to  indorsee 631,  632 

Recovery   back    of    usurious    interest    in    action   for   money   had   and 

received 632 

Tender  to  lender  of  amount  actually  loaned , 633 

Where  not  recoverable 633 

Where  voluntarily  paid 633 

Where  included  in  amount  of  judgment  confessed 632 

When  usurious  interest  cannot  be  set  oflf 632 

Where,  after  usury  paid,  debt  is  discharged  by  novation 633 

Payment  of  usurious  interest  upon  process  of  execution 633 

Relief  in  equity 633 

Decree  of  forfeiture  for  usury 633 

May  review  and  set  aside  usurious  transactions  after  repeal  of  usury 

laws 633 

Equity  relieves  only  to  extent  of  excess    633 

Will  not  set  aside  executed  contract  on  ground  of  usury 633 

Unlawful  interest  not  recoverable  back  in 633,  634 

Promissory  note  given  in  part  for  usurious  interest 634 

Exhausting  remedy  at  law 634 

If  good  defense  at  law,  no  relief  in  equity    634 

Requiring  plaintiff  to  do  equity 634 

Applicant  must  tender  principal  and  legal  interest 634 
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Where  lender  is  the  applicant  for  relief 634 

Wliere  borrower  seeks  relief 634 

Where  defendant  acts  strictly  on  the  defensive 634 

Where  contract  is  given  for  objects   unconnected 634,  635 

Restraining  proceedings  at  law  635 

When  injunction  will  be  granted 635 

When  denied 635 

Oeneral  issue 635 

When  usury  may  be  given  in  evidence  under 635 

When  matter  to  be  set  forth  in  special  plea 635 

Presentation  of  usury  by  exceptions  to  master's  report 635 

Special  plea 635 

In  most  cases,  must  be  pleaded  specially 635,  636 

Objection  that  bond  is  usurious  cannot  be  taken  by  demurrer 636 

Alleging  facts  in  answer,  when  sufficient 636 

Plea  of  usury  cannot  be  withdrawn  636 

Replication  .  . .    636 

What  must  be  denied 636 

Insufficient  denials 636 

Estoppel  in  jjais , 636 

Aniendmeuts  for  setting  up  defense 636 

When  not  allowed 636 

Evidence 637 

Strict  proof  required 637 

Burden  of  proof  on  party  setting  up  defense 637 

Presumptive  evidence 637 

Proof  from  extrinsic  circumstances 637 

Usury  may  be  inferred 637 

Prima  fade  evidence  of 637 

How  repelled 637 

Variance 637 

Evidence  as  to  rate  of  exchange 637 

Insufficient  evidence 637,  638 

Evidence  sufficient  to  go  to  jury 638 

Proof  of  other  usurious  contracts  638 

Eequiring  borrower  to  take  out  insurance  policy  as  condition  of  loan... .  638 

Debt  contracted  in  another  State 638 

Fact  not  amounting  to  conclusive  presumption 638 

Where  proof  of  payment  of  usurious  interest  not  allowed 638,  639 

Rule  of  evidence  in  actions  to  recover  back  usury 639 

Same  as  in  other  civil  actions 639 

Evidence  of  usury  in  actions  to  foreclose  mortgage' 639 

WAGER: 

Not  illegal  as  such  at  common  law 83 

Contracts  of,  void  in  most  of  the  States 84 

Option  contract  is 85 

Must  be  a  deposit  of  the  thing  bet 86 
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What  wagers  deemed  legal o 86 

Money  paid  to  winner  not  recoverable  back 88 

WAIVER: 

Of  parol  evidence 1 

Of  performance  of  conditions  precedent 5 

Of  defect  that  infant  did  not  appear  by  guardian 148 

Of  objection  to  jurisdiction 193,  194 

Of  lien  ., 320 

Of  statute  of  limitations  as  a  defense 287 

Of  objection  to  mistake  - 327 

Of  a  simple  contract,  by  parol 344,  364 

Of  performance,   generally 429 

Of  plaintiff's  right  to  arrest  defendant 447 

By  State,  of  remedy  for  fraud 458 

Of  right  of  set-off ' 477 

Of  strict  tender 593 

Of  right  to  recover  back  usurious  interest 631 

WITNESS: 

Not  liable  for  what  he  says  or  writes  in  giving  public  evidence 438 

Expenses  of,  at  arbitration  as  set-off 476 

WORKS  OF  ART: 

Fair  criticism  of,  not  a  Ubel  .' .' 443 
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